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Editors-in-Chief Preface

This book, Global Financial Collateral: A Guide to Security Interests
in Securities, Securities Accounts, and Deposit Accounts in
International Transactions, is intended to guide attorneys working on
cross-border secured transactions involving common types of
financial collateral: securities, securities accounts, and deposit
accounts. The idea for this book arose in the International
Commercial Law Subcommittee of the UCC Committee of the
American Bar Association Business Law Section. Recognizing the
need for a guide for lawyers on the choice-of-law complexities and
substantive similarities and differences involved in international
secured transactions of this nature, members of this subcommittee
developed a fact pattern and questionnaire that lawyers from five
European jurisdictions completed. This questionnaire provided a
common framework through which variations among jurisdictions
could be readily identified, thus facilitating cross-border analysis.
Subsequently, we revised the questionnaire to extend the scope of
the project to dozens of other jurisdictions worldwide.

To ensure effective oversight over a book of this scope and to
adhere to the ABA’s standards for peer review in its publications, we
also created an editorial board of preeminent experts in the field of
commercial law who reviewed each chapter and helped guide
decisions made on the myriad issues that arose in bringing the
project to fruition. Without the brilliant contributions of the authors
collaborating with the editorial board, and the patience and
persistence of all involved as each chapter went through multiple
substantive and technical revisions, this book would have never
seen the light of day. We believe that the result is a book that reveals



the richness and complexity of commercial law in respect of security
interests in financial collateral for international transactions in the
covered jurisdictions.

Certain themes emerged in reading the entirety of the book, although
this is hardly an exhaustive list:

•    The scope of what constitutes a security, as a distinct category of
collateral, differs jurisdiction by jurisdiction, resulting in variation in
the scope of assets covered by each chapter.

•    As expected, jurisdictions vary in the extent to which they will
permit the parties to choose the law applicable to the creation and
perfection of a security interest, particularly in respect of property
determined to be located in that jurisdiction.

•    As of June 30, 2020, a key international convention that
addresses choice of law for certain issues in respect of securities
accounts, the Hague Securities Convention,1 has only been
enacted in the United States, Switzerland, and Mauritius,
although other jurisdictions recognize, to a varying extent,
freedom of contract regarding choice of law for certain issues
regarding securities accounts.

•    As expected, determining when financial collateral is considered
to be located in a jurisdiction is not a simple exercise, and
applicable principles vary in clarity jurisdiction by jurisdiction.

•    Issuers in some jurisdictions no longer issue certificated
securities, rendering completion of the section on certificated
securities something of an academic exercise in those instances.

•    Some jurisdictions do not view securities accounts as a separate
category of collateral from the securities credited to those
accounts. In other jurisdictions, uncertificated securities are
treated the same as securities accounts. As a result, in some of
these jurisdictions, steps may need to be taken locally, even if the
collateral appears to be held indirectly. In other jurisdictions,
holding any locally issued securities requires an account in the
local jurisdiction.

•    In the case of jurisdictions where securities accounts are a
separate category of collateral, determining the location of the



account, for choice-of-law purposes, is typically made by
reference to the pledgor’s own direct securities intermediary.

•    Many jurisdictions have different types of pledges for financial
collateral, e.g., fixed versus floating security interests, which result
in secured parties having varying rights and remedies. Some
jurisdictions have special streamlined rules for pledging the most
liquid forms of financial collateral (e.g., publicly traded securities),
but being able to utilize these rules may require the transaction as
a whole, and the pledgor or secured party, to meet certain
requirements.

•    Many jurisdictions do not have a separate concept of perfection
(as distinguished from security interest creation).

•    Because deposit accounts are, in essence, a receivable owed by
the banks with which the accounts are maintained, the steps
required in many jurisdictions for making security interests in
deposit accounts good against third parties are the same or
similar to pledges of receivables generally in those jurisdictions.

•    Many jurisdictions have local filing or registration requirements,
but in a number of instances these requirements are
recommended to alert other creditors but not necessary for the
security interest to be enforceable against other creditors.

•    Some jurisdictions are still updating their secured transaction law
for financial collateral and so a reader should always take care to
obtain advice regarding the then current state of the law in any
given jurisdiction.

•    The world of digital assets—including most notably those issued
or maintained using distributed ledger (blockchain) technology—is
in a state of rapid growth, and the applicability of the commercial
law rules discussed in this book is just beginning to evolve.

While the book is a reference source and not a substitute for legal
advice, we hope that it will assist readers in framing their choice-of-
law analysis and help them gain insight into the substantive law
complexities that can arise in transactions involving this type of
collateral.



On a personal note, it has been our honor and privilege to serve as
the editors-in-chief of this book, working together with our esteemed
authors, the editorial board, and the editorial team. We would like to
express our sincere gratitude to the many authors of each chapter
who are listed in the table of contents. These authors from around
the world have selflessly devoted their time and efforts to distill the
salient aspects of secured transactions of this nature for the benefit
of future readers of this book. We must also express the utmost
thanks to the members of our esteemed editorial board, comprised
of senior lawyers and legal scholars who are top in their fields, and
to the young lawyers and paralegals who made up our editorial
team; they represent the promising next generation of legal
practitioners. They all worked tirelessly to help produce this
important work, and we are truly grateful for their time and
perseverance.

Penelope L. Christophorou and Celeste Boeri Pozo, Editors-in-Chief

 

1    The Convention on the Law Applicable to Certain Rights in Respect of
Securities Held with an Intermediary, July 5, 2006, 17 U.S.T. 401, 46 I.L.M. 649
(entered into force on April 1, 2017).



Introduction

The Uniform Commercial Code Committee of the American Bar
Association Business Law Section has worked with local counsel
and experts from multiple jurisdictions around the globe to prepare
this survey book on the choice-of-law rules and relevant substantive
rules that a court in each such jurisdiction would apply to a pledge of
the following four types of collateral:

•    Directly held certificated securities
•    Directly held uncertificated securities
•    Securities accounts (and securities credited thereto)
•    Deposit accounts

The book dedicates a chapter to each jurisdiction that is surveyed so
as to provide general guidance to a lawyer negotiating a secured
transaction in that jurisdiction. The questionnaire used as the basis
for each chapter is set out below. The responses provided to the
questionnaire are based upon the laws of each jurisdiction as of
June 30, 2020, unless otherwise indicated in the highlights section of
the chapter.

The book focuses on what law would apply to the enforceability of
the secured party’s rights against the pledgor and the enforceability
and priority of the secured party’s rights against third-party creditors
of the pledgor in inter alia the following circumstances: (i) a pledgor
is organized outside each lawyer’s jurisdiction, (ii) collateral is
located inside or outside each lawyer’s jurisdiction or is stated to be
governed by the laws of that jurisdiction or another jurisdiction, or (iii)



an issuer, an intermediary, or a bank is located inside or outside
each lawyer’s jurisdiction.

This book is about commercial transactions conducted in the
ordinary course of business and is not intended to cover creditors’
rights in the insolvency context. Nonetheless, unless otherwise
indicated in a particular chapter, a reader may assume that any
rights and interests described as effective against third parties will
also be effective against an insolvency administrator and creditors in
an insolvency proceeding, subject to the application of any
substantive or procedural rule of law applicable by virtue of an
insolvency proceeding, such as any rule relating to the ranking of
categories of claims, the avoidance of a transaction as a preference
or a transfer in fraud of creditors, or the enforcement of rights to
property that is under the control or supervision of an insolvency
representative.

The materials published in this survey book do not qualify as legal
advice. Any reference in a chapter to a preferred practice comprises
the opinion of the author only and should not be regarded as a
standard practice for the relevant jurisdiction. Readers should
therefore always seek professional advice in the relevant jurisdiction
when dealing with a secured transaction in that jurisdiction and make
their own risk and factual analysis.



Questionnaire: Security Interests
in Securities, Securities Accounts,

and Deposit Accounts in
International Transactions

The answers to the questionnaire provided in each chapter are
based on the following assumptions, unless otherwise specifically
set forth in a particular question:

•    The security interest in the relevant financial collateral is granted
pursuant to a security agreement stated to be governed by the
law of a State of the United States of America (U.S.), and the
transaction bears a “reasonable relation” to that U.S. State within
the meaning of Section 1–301 (former Section 1–105) of the
Uniform Commercial Code,1 so that a U.S. Court should apply the
law of the U.S. State stated to govern the agreement.

•    The pledge complies with any applicable statutory or contractual
restrictions on, or procedures applicable to, a transfer of interests
in the collateral.

•    The pledge occurs in the context of a regular corporate financing
transaction, and not a bankruptcy, insolvency, or other proceeding
affecting creditors’ rights generally. Therefore, responses are not
expected to address whether the transaction could be subject to
avoidance as a fraudulent transfer or preference.

•    The term “Other Jurisdiction” refers to the jurisdiction of the
pledgor when such pledgor is not located in the jurisdiction being



surveyed.
•    The pledgor’s chief executive office is located, and the pledgor is

acting through an office, in an Other Jurisdiction.
•    The pledge does not involve a consumer transaction.
•    Where U.S. law is relevant, the law being applied is the Uniform

Commercial Code of the State of California, Delaware, Florida,
Illinois, Massachusetts, New York, or Texas, as applicable.

•    References to “you” or “your” are to the author responding to the
questionnaire for the particular jurisdiction.

For the purposes of this questionnaire, “directly held” certificated or
uncertificated securities are securities where the beneficial owner is
registered as the securities’ owner on the books of the issuer or, for
securities in bearer form, holds the physical certificates. This is in
contrast to securities held through one or more intermediary where
the securities are registered in the name of (or indorsed to) or simply
held (in the case of bearer securities) by an intermediary who has a
direct holding relationship with the issuer and credits the securities to
an account of the underlying investor2 (or to the account of another
intermediary who then credits the securities to an account of the
investor or to another intermediary for ultimate credit to an account
of the investor).

There are several questions relating to the “perfection” of the
security interest.3 If the concept of “perfecting” a security interest is
not applicable in the relevant jurisdiction, either because there is no
distinction between a security interest becoming enforceable against
the pledgor and a security interest being perfected, or for any other
reason, this distinction should be highlighted in response to the first
question of the questionnaire and responses to the perfection-related
questions should address issues related to protection against
competing secured creditors or claimants.

Highlights



Please summarize a few distinguishing factors applicable to your
jurisdiction that relate to the topics covered by this questionnaire.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security”4 under the law of your jurisdiction
for purposes of creating and perfecting a security interest? For
example, are interests in business trusts, partnerships, and limited
liability companies treated as “securities” for purposes of creating
and perfecting a security interest? Are loan participations securities?

P.2 Are debt securities treated differently from equity securities under
the law of your jurisdiction for purposes of creating and perfecting a
security interest in such securities?

P.3 Under what circumstances is intercompany debt a “security”
under the law of your jurisdiction?

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law—Issuer organized under law of your
jurisdiction and certificates located in your jurisdiction: What
law would a court in your jurisdiction apply to

(i)    the creation and perfection (or protection against competing
secured parties or other claimants) of a security interest in
directly held certificated securities;

(ii)   the effect of the perfection (or protection), nonperfection, or
priority of such a security interest; and

(iii)  the exercise of remedies against such collateral,

where

a.    the issuer of the certificated securities is organized under the
law of your jurisdiction and the certificates are physically



located in your jurisdiction?
b.    the issuer of the certificated securities is organized under the

law of your jurisdiction and the certificates are physically
located in an Other Jurisdiction?

c.    the issuer of the certificated securities is organized under the
law of an Other Jurisdiction and the certificates are located in
your jurisdiction?

1.2 Choice of law—Other instances where your jurisdiction’s
law may apply: Are there any other circumstances in which your
jurisdiction’s law may apply to the creation or perfection (or
protection against competing secured parties or other claimants) of a
security interest in directly held certificated securities; to the effect of
perfection (or protection), nonperfection, or priority of such a security
interest; or to the exercise of remedies against such collateral?

1.3 Perfection—Required steps to enforce security interest
against third parties: If, in any of the circumstances described in
this section 1, a court in your jurisdiction were to apply the law of
your jurisdiction to govern perfection (or the process by which a
security interest in directly held certificated securities becomes
protected against competing secured parties or other claimants),
what are the required steps for perfection or such process? If there is
more than one method, which one would be preferable? Under the
law of your jurisdiction, does a security certificate embody the rights
inherent in the asset, or is the certificate itself (and, e.g., possession
of it) irrelevant to the analysis?

1.4 Effect of enforceable security interest against third parties
and priority: If, in any of the circumstances described in this section
1, a court in your jurisdiction were to apply the law of your jurisdiction
to govern whether a security interest in directly held certificated
securities is perfected (or protected against competing secured
parties or other claimants), what would be the effect of such
perfection or protection, and what additional steps would be required
to establish priority? If there is more than one method to establish
priority, which one would be preferable?



2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law—Issuer organized under law of your
jurisdiction: What law would a court in your jurisdiction apply to

(i)    the creation and perfection (or protection against competing
secured parties or other claimants) of a security interest in
directly held uncertificated securities;

(ii)   the effect of the perfection (or protection), nonperfection, or
priority of such a security interest; and

(iii)  the exercise of remedies against such collateral,

where the issuer of the uncertificated securities is organized under
the law of your jurisdiction?

2.2 Choice of law—Other instances where your jurisdiction’s
law may apply: Are there any other circumstances in which your
jurisdiction’s law may apply to the creation or perfection (or
protection against competing secured parties or other claimants) of a
security interest in directly held uncertificated securities; to the effect
of perfection (or protection), nonperfection, or priority of such a
security interest; or to the exercise of remedies against such
collateral?

2.3 Perfection—Required steps to enforce security interest
against third parties: If, in any of the circumstances described in
this section 2, a court in your jurisdiction were to apply the law of
your jurisdiction to govern perfection (or the process by which a
security interest in directly held uncertificated securities becomes
protected against competing secured parties or other claimants),
what are the required steps for perfection or such process? If there is
more than one method, which one would be preferable? Under the
law of your jurisdiction, does a security certificate embody the rights
inherent in the asset, or is the certificate itself (and, e.g., possession
of it) irrelevant to the analysis?



2.4 Effect of enforceable security interest against third parties
and priority: If, in any of the circumstances described in this section
2, a court in your jurisdiction were to apply the law of your jurisdiction
to govern whether a security interest in directly held uncertificated
securities is perfected (or protected against competing secured
parties or other claimants), what would be the effect of such
perfection or protection, and what additional steps would be required
to establish priority? If there is more than one method to establish
priority, which one would be preferable?

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of your
jurisdiction, (i) would a securities account to which securities are
credited constitute a category of collateral separate from the
underlying securities themselves and (ii) can assets other than
securities be credited to a securities account (i.e., cash)?

3.2 Choice of law—Securities account located in your
jurisdiction: What law would a court in your jurisdiction apply to

(i)    the creation and perfection (or protection against competing
secured parties or other claimants) of a security interest in a
securities account or securities credited to such an account;

(ii)   the effect of perfection (or protection), nonperfection, or
priority of such a security interest; and

(iii)  the exercise of remedies against such collateral,
where

a.    the securities account is located in, or is maintained by a
broker/intermediary located in, your jurisdiction (or where
your jurisdiction’s law governs the account, if relevant)?
Please discuss what it means for a broker/ intermediary or a
securities account to be “located” in your jurisdiction and
whether “location” is relevant in this context.

b.    the securities account is located in, or is maintained by a
broker/intermediary located in, your jurisdiction, but the



agreement governing the securities account expressly
provides that the law of an Other Jurisdiction governs the
account agreement generally or those issues specifically?

3.3 Choice of law—Other instances where law of your
jurisdiction may apply: Are there any other circumstances in which
your jurisdiction’s law may apply to the creation or perfection (or
protection against competing secured parties or other claimants) of a
security interest in a securities account or securities credited to such
an account; to the effect of perfection (or protection), nonperfection,
or priority of such a security interest; or to the exercise of remedies
against such collateral?

a.    For example, if the securities account is not maintained by a
broker/intermediary located in your jurisdiction, but the issuer
of securities credited to the securities account is organized
under the law of your jurisdiction, would your jurisdiction’s law
apply?

b.    Similarly, if the securities account is not maintained by a
broker/intermediary located in your jurisdiction, but an
intermediary in the holding system between the issuer and the
pledgor’s intermediary is located in your jurisdiction, would
your jurisdiction’s law apply, and if so, to what extent?

3.4 Perfection—Required steps to enforce security interest
against third parties: If, in any of the circumstances described in
this section 3, a court in your jurisdiction were to apply the law of
your jurisdiction to govern perfection (or the process by which a
security interest in a securities account or securities credited to such
an account becomes protected against competing secured parties or
other claimants), what are the required steps for perfection or such
process? If there is more than one method, which one would be
preferable?

3.5 Effect of enforceable security interest against third parties
and priority: If, in any of the circumstances described in this section
3, a court in your jurisdiction were to apply the law of your jurisdiction
to govern whether a security interest in a securities account or



securities credited to such an account is perfected (or protected
against competing secured parties or other claimants), what would
be the effect of such perfection or protection, and what additional
steps would be required to establish priority? If there is more than
one method to establish priority, which one would be preferable?

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of your
jurisdiction, does a deposit account constitute a separate category of
collateral and, if so, what kinds of assets can be credited to a deposit
account?

4.2 Choice of law—Deposit account located in your jurisdiction:
What law would a court in your jurisdiction apply to

(i)    the creation and perfection (or protection against competing
secured parties or other claimants) of a security interest in a
deposit account;

(ii)   the effect of perfection (or protection), nonperfection, or
priority of such a security interest; and

(iii)  the exercise of remedies against such collateral,
where

a.    the deposit account is located in, or is maintained by a bank
located in, your jurisdiction (or where your jurisdiction’s law
governs the account, if relevant)? Please discuss what it
means for a deposit account or a bank to be “located” in your
jurisdiction.

b.    the deposit account is located in, or is maintained by a bank
located in, your jurisdiction and the agreement governing the
deposit account expressly provides that the law of an Other
Jurisdiction governs the account agreement generally or
those issues specifically?

4.3 Choice of law—Other instances where law of your
jurisdiction may apply: Are there any other circumstances in which
your jurisdiction’s law may apply to the creation or perfection (or
protection against competing secured parties or other claimants) of a



security interest in a deposit account; to the effect of perfection (or
protection), nonperfection, or priority of such a security interest; or to
the exercise of remedies against such collateral?

4.4 Perfection—Required steps to enforce security interest
against third parties: If, in any of the circumstances described in
this section 4, a court in your jurisdiction were to apply the law of
your jurisdiction to govern perfection (or the process by which a
security interest in a deposit account becomes protected against
competing secured parties or other claimants), what are the required
steps for perfection or such process? If there is more than one
method, which one would be preferable?

4.5 Effect of enforceable security interest against third parties
and priority: If, in any of the circumstances described in this section
4, a court in your jurisdiction were to apply the law of your jurisdiction
to govern whether a security interest in a deposit account is
perfected (or protected against competing secured parties or other
claimants), what would be the effect of such perfection or protection,
and what additional steps would be required to establish priority? If
there is more than one method to establish priority, which one would
be preferable?

G. General Issues

G.1 Corporate authority issues for pledgor: Under any of the
circumstances described in this questionnaire, are there corporate
authority issues for the pledgor that may arise under the law of your
jurisdiction in respect of the pledge? If so, please identify any steps
that should be taken to address such issues.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–
4 above change if the pledgor is organized under the law of your
jurisdiction or any particular Other Jurisdiction or if the pledgor’s
chief executive office is located in your jurisdiction? If so, please
explain.



G.3 Circumstances requiring additional security agreement or
additional provisions: To address issues arising under the law of
your jurisdiction, under what circumstances would you recommend
for either (i) executing an additional security agreement stated to be
governed by the law of your jurisdiction, the jurisdiction of formation
of the issuer, or in the case of certificated securities, the jurisdiction
where the certificates are located or (ii) incorporating specific
provisions in a security agreement governed by the law of a U.S.
State?

If you recommend executing an additional agreement governed by
the law of a jurisdiction other than a U.S. State, would the agreement
take the form of a security agreement, a charge, an assignment, or
another form, and would such an agreement (including an
agreement that incorporates the concept of a collateral agent) raise
issues under the law of your jurisdiction?

G.4 Creation and enforceability of security interest in proceeds:
If a court in your jurisdiction were to apply the law of your jurisdiction
to the creation or perfection (or protection against competing
secured parties or other claimants) of a security interest in any of the
types of collateral described in sections 1–4, please discuss the
extent to which a security interest will continue in proceeds of the
original collateral and the steps required to perfect (or protect against
competing secured parties or other claimants) a security interest in
such proceeds and to establish priority therein.

G.5 Rehypothecation of collateral: If a court in your jurisdiction
were to apply the law of your jurisdiction under any of the
circumstances described above, would the secured party’s right to
sell, pledge, rehypothecate, or otherwise use the collateral affect
your analysis?

G.6 Exercise of remedies: If a court in your jurisdiction were to
apply the law of your jurisdiction to govern the exercise of remedies
against directly held certificated securities, directly held
uncertificated securities, a securities account or securities credited to
such an account, or a deposit account in any of the circumstances



described above, what actions could a secured party take to enforce
its security interest in such collateral after the pledgor’s default? For
example, would the secured party’s rights include taking proceeds of
collateral (such as dividend and interest payments), exercising voting
rights, reregistering the securities, “accepting” the securities in partial
or full satisfaction of the secured obligations, or “purchasing” the
securities (via a credit-bid)? What steps would be required under the
law of your jurisdiction to exercise remedies against such collateral
(e.g., would judicial involvement be required or would self-help
remedies be available; what limitations would be placed on third-
party dispositions)?

 

1    The Uniform Commercial Code refers to the commercial law enacted, with
variations, by fifty U.S. States, the District of Columbia, Puerto Rico, Guam,
and the U.S. Virgin Islands that is based on a version initially approved by the
American Law Institute, a scholarly body whose restatements courts and
legislatures look to as authoritative reference material, and the National
Conference of Commissioners on Uniform State Laws, a body comprised of
commercial law experts appointed by U.S. State governments.

2    In the United States under the Uniform Commercial Code, an investor holding
through an intermediary in this way is considered a beneficial—as opposed to a
legal—owner of the underlying securities. In contrast, in some jurisdictions,
such as Germany, an investor holding through an intermediary may, depending
on the details of the holding pattern, be viewed as having legal ownership of
the underlying securities.

3    In the United States under the Uniform Commercial Code, once a security
interest is created and becomes enforceable against the pledgor and general
unsecured creditors, in order for such security interest to be protected against
certain competing secured creditors or other claimants, and for the secured
party to have a greater likelihood of establishing priority of its security interest
as against third parties, the security interest must be “perfected.” With respect
to most classifications of collateral, additional steps are needed in order to
perfect a security interest, and the method of perfection varies based on the
classification of the collateral. For example, it may be necessary to file a
financing statement with the appropriate governmental authority or take
possession or control of the collateral. The method and timing of perfection are



important factors in determining the relative priority of interests in such
collateral among competing secured parties and other claimants.

4    By way of example, under Article 8–102 of the UCC, a “security” is “an
obligation of an issuer or a share, participation, or other interest in an issuer or
in property or an enterprise of an issuer: (i) which is represented by a security
certificate in bearer or registered form, or the transfer of which may be
registered upon books maintained for that purpose by or on behalf of the
issuer; (ii) which is one of a class or series or by its terms is divisible into a
class or series of shares, participations, interest, or obligations; and (iii) which:
(A) is, or is of a type, dealt in or traded on securities exchanges or securities
markets; or (B) is a medium for investment and by its terms expressly provides
that it is a security governed by [Article 8 of the UCC].”
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Highlights

•    Among the existing classification of rights under Argentine law,
scholars have distinguished between in personam rights
(derechos personales) and in rem rights (derechos reales).

•    In personam rights refer to rights that a person has strictly in
relation to the obligations owed to such person by others and the
possibility to validly make a claim as a consequence of default on
such obligations.

•    In rem rights, which include pledges, refer to rights associated
with property or ownership, not based on any personal
relationship. An in rem right gives its holder the opportunity to
exert direct influence over an asset, fully enforceable against third
parties.



•    When it comes to cross-border transactions, the general rule
under Argentine law is that contracting parties may freely choose
the applicable law, provided that the chosen law is not contrary to
Argentine principles of public policy (orden público). However, the
enforceability of in rem security interests is subject to compliance
with certain requirements determined by the laws of the
jurisdiction in which the relevant collateral is located. When it
comes to securities, Nominative Private Securities Law No.
24,587 stipulates that all securities issued in Argentina must be
nominative (i.e., the name of the beneficiary of the certificate must
be listed on the certificate and the securities ledger) and, as such,
their ownership and any in rem rights created over them must be
notified to the issuer thereof and registered in the relevant
securities ledger (and in the title itself, in case of certificated
securities).1 Consequently, under Argentine law, the location of
the collateral will depend on the location of the corresponding
ledger. In light of this, assuming the collateral is located in
Argentina, pursuant to Argentine law, the content, creation,
perfection, transfer, duration, and termination of in rem rights
(including a pledge over securities) are considered principles of
public policy and therefore Argentine law on these matters will
prevail over any other choice of law selected by the parties.2

•    There are two possible scenarios for enforcement of foreign law-
governed security interests over collateral located in Argentina:
(a) enforcement in Argentina of a favorable judgment obtained
from a foreign court and (b) direct filing for suit before Argentine
courts.

•    In the first scenario, enforcement of foreign judgments in an
Argentine court (exequatur) is subject to satisfaction of the
requirements of articles 517 through 519 of the Argentine
National Code of Civil and Commercial Procedure,3 namely
    the judgment, which must be final in the jurisdiction where

rendered, was issued by a court competent in accordance with
Argentine laws regarding conflict of laws and jurisdiction and
other principles and rules of international law, and results from
a personal action, or an in rem action with respect to personal



property, as opposed to real property, which was transferred to
Argentina during or after the prosecution of the foreign action;

    the defendant against whom enforcement of the judgment is
sought was personally served with the summons of the action
and, in accordance with due process of law, was given an
opportunity to defend against the foreign action;

    the judgment is valid in the jurisdiction where rendered and its
authenticity has been established in accordance with the
requirements of Argentine law;

    the judgment does not violate the principles of public policy of
Argentine law;

    the judgment is not contrary to a prior or simultaneous
judgment of an Argentine court; and

    for any document in a language other than Spanish (including,
without limitation, the foreign judgment), a duly legalized
translation by a sworn public translator into the Spanish
language is submitted to the relevant court.

•    Failure to comply with such requirements will result in the
unenforceability of the foreign judgment and therefore of the
underlying security interest.

•    Argentine law does not provide for the creation of pledges on
securities accounts. Therefore, in the event of a pledge over a
securities account located in Argentina, irrespective of whether
the pledge is governed by Argentine law or foreign law, such
pledge would be unenforceable in Argentina.

•    As is the case with securities accounts, under Argentine law, a
deposit account itself cannot be pledged, and since as a general
rule only cash may be credited to deposit accounts, the assets
credited in any such account cannot be pledged either.

•    Analysis of this questionnaire is not based on such scenario,
which is in nature a procedural requirement, but rather on the
scenario in which a security agreement governed by foreign law is
brought directly before an Argentine court to enforce a security
interest.

P. Preliminary: Securities as Collateral



P.1 What constitutes a “security” under the law of Argentina for
purposes of creating and perfecting a security interest?

Pursuant to article 1815 of the Argentine Civil and Commercial
Code,4 a “security” (título valor) represents an unconditional and
irrevocable obligation of its issuer and grants each holder thereof an
autonomous right to demand payment of such obligation. Argentine
Capital Markets Law No. 26,8315 provides further detail on the term
“security,” referring to both certificated and uncertificated securities
(i.e., securities represented by a security certificate in registered
form or the transfer of which is registered in books maintained for
that purpose by or on behalf of the issuer) and providing a non-
exhaustive list of instruments considered to be “securities” for
purposes of Argentine capital markets regulations. The defining
characteristic for purposes of the capital markets regulations is for
the relevant security, or interest in, or debt incurred by an issuer to
be fungible and one of a class or series that, in light of its form and
transfer rules, is or is of a type that may be dealt in or traded on
securities exchanges or markets. The main securities in Argentina
include (i) bonds, debentures, or notes; (ii) shares, quotas, interests,
or participations in capital stock; (iii) trust securities; (iv) mutual fund
units; (v) deferred payment checks; (vi) promissory notes (pagarés);6
and (vii) time deposit certificates. Under Argentine law, loan
participations are not per se considered securities. However, the
underlying loan could be documented as a security such as a
promissory note (pagaré) or a bond, in which case the creditor
holding such security could eventually grant a security interest
thereon. In any case, loan participations may always be assigned
whether fully (i.e., full transfer of ownership) or as security (e.g.,
assignment in trust).

P.2 Are debt securities treated differently from equity securities under
the law of Argentina for purposes of creating and perfecting a
security interest in such securities?

Debt securities are not treated differently from equity securities for
purposes of creating and perfecting a security interest therein.



Creation and perfection of security interests work the same way for
both equity and debt securities. Certain differences may arise
depending on the form of the securities (e.g., certificated versus
uncertificated debt or equity securities), but for purposes of creating
and perfecting a security interest, debt securities and equity
securities are treated in the same way.

Creation and perfection do not always operate together under
Argentine law; in fact, a security interest can be created but not
perfected. Pursuant to articles 2185 and 2187 through 2189 of the
Argentine Civil and Commercial Code,7 in order to create a security
interest, the relevant parties8 must enter into a security agreement in
the form required by applicable law.9 In the case of securities,
execution of the security agreement is not enough for the security
interest thereon to be enforceable vis-à-vis third parties and
additional perfection requirements will need to be met, namely
notification of the pledge to the issuer of the securities, registration of
the pledge in the relevant securities ledger, and, in the case of
certificated securities, registration of the pledge on the back of the
security certificate itself, along with physical delivery thereof to the
secured party. Unperfected security interests are not enforceable vis-
à-vis third parties. As a result, failure to perfect collateral will result in
the secured creditor not being able to exercise its priority right
against third-party creditors of the pledgor.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Argentina?

Pursuant to Argentine law, intercompany debt is not per se
considered a security and is analyzed no differently than other debt.
Intercompany debt typically consists of ordinary loan agreements,
except that they have been entered into between related parties.
Depending on how the intercompany debt is instrumented, it may,
however, qualify as a “security,” as would be the case with
promissory notes (pagarés) or bonds.



As mentioned above, Argentine Capital Markets Law No. 26,83110

uses a broad definition of the term “securities,” which includes any
security or interest in, or debt incurred by, an issuer that is fungible
and one of a class or series that, in light of its form and transfer
rules, is or is of a type that may be dealt in or traded on securities
exchanges or markets.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Argentina apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Argentina and the
certificates are located in Argentina
Since, as described above, in rem rights are a matter of public policy
in Argentina, a local court would apply Argentine law to the creation,
perfection, and exercise of remedies arising from the security
interest. In order to have a validly existing and fully perfected
security interest in certificated securities, a pledge must satisfy the
following requirements: (i) the pledge needs to be created by the
owner of the collateral by means of a security agreement that
specifies the secured amount and contains a detailed description of
both the collateral being pledged and the obligation secured thereby,
including contracting parties, object and cause of the contract, (ii) the
issuer of the securities being pledged must be duly notified of the
pledge, and (iii) the security certificate needs to be physically
delivered to the secured party or a third party appointed by the
contracting parties such as a collateral agent.

b. The issuer is organized under the law of Argentina and the
certificates are located in an Other Jurisdiction A local court would
analyze the case in accordance with Argentine conflict-of-law rules.
Pursuant to article 2594 of the Argentine Civil and Commercial



Code,11 the law applicable to international transactions is
determined first by the relevant treaties and conventions in place on
their subject matter, and in the absence thereof, by general
Argentine international law rules. In light of this, to the extent there is
no treaty or convention in place that provides otherwise, the creation,
perfection, and exercise of remedies arising from the pledge will be
governed by the laws of the jurisdiction in which the corresponding
security is located or deposited.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Argentina
As mentioned above, because they are a matter of public policy, a
local court would apply Argentine law to the creation, perfection, and
exercise of remedies arising from the security interest. In order to
have a validly existing and fully perfected security interest in
certificated securities, a pledge must satisfy the following
requirements: (i) the pledge needs to be created by the owner of the
collateral by means of a security agreement that specifies the
secured amount and contains a detailed description of both the
collateral being pledged and the obligation secured thereby,
including contracting parties, object, and cause of the contract, (ii)
the security certificate needs to be physically delivered to the
secured party or a third party appointed by the contracting parties,
such as a collateral agent, and (iii) the issuer of the securities being
pledged must be duly notified of the pledge.

1.2 Choice of law: Other instances where Argentina’s law may apply

In case of bankruptcy of an issuer organized under the laws of
Argentina, the security interest could be subject to Argentine
Bankruptcy Law No. 24,522 (as amended).12 In that case, limits on
the exercise of remedies against collateral, such as avoidance
actions on the security interest, could be requested by a third-party
creditor, in which case the pledge could be rendered void.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Argentina



As a general rule, under Argentine law, a pledge on securities needs
to meet the following requirements in order to be perfected and,
thus, enforceable:

•    The pledge needs to be created by the owner of the collateral by
means of a security agreement, which needs to specify the
secured amount and contain a detailed description of both the
collateral being pledged and the obligation secured thereby,
including contracting parties, object, and cause of the contract.

•    The issuer of the securities being pledged must be duly notified of
the pledge.

•    For certificated securities, physical delivery of the security
certificate to the secured party or a third party appointed by the
contracting parties and registration of the pledge in the security
certificate and the issuer’s securities ledger is also necessary.

For listed securities held with a depositary or clearinghouse (e.g.,
global notes), the pledge must be notified to, and registered with, the
corresponding depositary or clearinghouse in accordance with the
forms and requirements of such entity. In Argentina, for example, the
local securities depositary and clearinghouse is Caja de Valores
S.A., which has a standard form that must be completed and filed in
order to duly register a pledge on securities deposited therein.

Pursuant to article 1830 of the Argentine Civil and Commercial
Code,13 possession of the security certificate is necessary for the
creation, transfer, amendment, and exercise of the rights embodied
by it. However, certificated securities may also be issued as
uncertificated in order to be deposited in a clearinghouse, depositary
entity, or other form of authorized settlement or registration system,
in each case in accordance with the rules of the relevant entity or
system. Upon being deposited therein, any transfer, pledge, or
payment of the securities is perfected by means of registration in the
relevant securities ledger of such entity or system.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Argentina



The effect of such perfection or protection would allow the secured
party to exercise in rem actions to protect its security interest. To the
extent a party has a validly existing and fully perfected security
interest in compliance with applicable requirements, the holder
thereof would, effective on the date of registration of the pledge in
the securities ledger, have a priority lien over the pledged securities,
in accordance with the terms of the pledge agreement, enforceable
vis-à-vis third parties. In this sense, the secured creditor would have
priority over other creditors of the debtor in respect of the collateral
or the proceeds of its sale.

Pursuant to article 2223 of the Argentine Civil and Commercial
Code,14 subsequent pledges in favor of different creditors may be
granted over the same security, provided the creditor holding the
pledged security certificate and whose name is registered in the
issuer’s securities ledger agrees to hold it in favor of all secured
creditors, or a third party is appointed to hold it for the benefit of all of
them. In this sense, second- and even third-ranking priority liens may
be granted over a single security. As a general rule, the priority
among secured creditors is determined by the date of perfection of
each pledge. However, by means of a clear and precise declaration,
the secured creditors may agree to share or alter their priority rights,
in which case two different creditors could hold an equally ranking
security interest, or subsequent creditors could have a better-ranking
interest over preceding ones.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Argentina apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Argentina



Local courts would analyze the case in accordance with Argentine
conflict-of-law rules. Pursuant to article 2594 of the Argentine Civil
and Commercial Code15 the law applicable to international
transactions is determined first by the relevant treaties and
conventions in place on their subject matter and, in the absence
thereof, by general Argentine international law rules. In light of this,
to the extent there is no treaty or convention in place that provides
otherwise, the creation, perfection, and exercise of remedies arising
from the pledge will be governed by the laws of the jurisdiction in
which the corresponding issuer’s securities ledger for recording
interests in uncertificated securities is located. Even if the issuer is
located in Argentina, the location of the ledger may vary depending
on the nature of the registered securities. While the registry book for
shares of Argentine issuers will typically be held in Argentina,
whether by the issuer itself or by a local clearinghouse such as Caja
de Valores S.A., securities representing rights relating to such
underlying shares, such as American Depositary Shares, will be
recorded by the depositary entity abroad. The same applies to
international offerings of debt securities by Argentine issuers, where
ownership and transfer of beneficial interests in the debt securities
will be shown and effected only through records maintained by the
relevant nominee abroad.

2.2 Choice of law: Other instances where Argentina’s law may apply

In the case of bankruptcy of an issuer organized under the laws of
Argentina, the security interest could be subject to Argentine
Bankruptcy Law No. 24,522 (as amended).16 In that case, exercise
of remedies against collateral, such as avoidance actions on the
security interest, could be requested by a third-party creditor, in
which case the pledge could be rendered void.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Argentina

The requirements for perfecting a security interest in uncertificated
securities are substantially similar to those for perfecting a security



interest in certificated securities. In order to have a validly existing
and fully perfected security interest in uncertificated securities, a
pledge must satisfy the following requirements: (i) the pledge needs
to be created by the owner of the collateral by means of a security
agreement, which needs to specify the secured amount and contain
a detailed description of both the collateral being pledged and the
obligation secured thereby, including contracting parties, object, and
cause of the contract, (ii) the issuer of the securities being pledged
must be duly notified of the pledge, and (iii) the pledge must be duly
registered in the issuer’s securities ledger in which the securities are
recorded. For listed securities held with a depositary or
clearinghouse (e.g., global notes), the pledge must be notified to,
and registered with, the corresponding depositary or clearinghouse
in accordance with the forms and requirements of such entity. In
Argentina, for example, the local depositary and clearinghouse is
Caja de Valores S.A., which has a standard form that should be
completed and filed in order to duly register a pledge on securities
deposited therein.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Argentina

Perfection of the security interest implies the secured party may
exercise in rem actions to protect its security interest. To the extent a
party has a validly existing and fully perfected security interest in
compliance with applicable requirements, the secured party thereof
would, effective on the date of notice to the issuer and due
registration of the pledge, have a priority lien over the pledged
securities, in accordance with the terms of the pledge agreement,
enforceable vis-à-vis third parties.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Argentina, (i)
would a securities account to which securities are credited constitute



a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Argentine law does not provide for the creation of pledges on
securities accounts. Therefore, in the event of a pledge over a
securities account located in Argentina, irrespective of whether the
pledge is governed by Argentine law or foreign law, such pledge
would be unenforceable. The authors note that it would, however, be
possible to pledge the actual securities deposited in the securities
account. See sections 1.1 and 2.3 above for further detail on pledges
on certificated and uncertificated securities.

According to the rules of Caja de Valores S.A., cash, deferred
payment checks, and promissory notes may be credited to a
securities account.17 However, the possibility of pledging any such
assets would depend on the type of asset. For example, while
checks and promissory notes could in principle be pledged (e.g., by
means of a prenda de crédito), cash cannot be pledged under
Argentine law.18

3.2 Choice of law: What law would a court in Argentina apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Argentina (or where Argentina’s law
governs the account, if relevant) Under Argentine law, when it comes
to securities accounts held with Argentine brokers, intermediaries, or
local financial institutions, the accounts themselves cannot be
pledged. Consequently, any security interest on local accounts, even
if granted under a foreign law that allows for account pledges, would
not be recognized by Argentine courts. With regard to securities
credited in any such securities accounts, they could be pledged
depending on the type of security in question. See section P.2 above
for further detail on creation and perfection of such collateral.



b. The securities account is located in, or is maintained by a
broker/intermediary located in, Argentina, and an Other Jurisdiction’s
law governs the account agreement:
Even if the account agreement is governed by the law of an Other
Jurisdiction and a security interest may have been validly created
under such law, the Argentine Civil and Commercial Code does not
contemplate pledges on accounts, and therefore any such security
interest will be rendered unenforceable in Argentina.19

3.3 Choice of law: Other instances where the law of Argentina may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Argentina, but the issuer of securities
credited to the securities account is organized under the law of
Argentina, would Argentina’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Argentina, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Argentina, would
Argentina’s law apply, and if so, to what extent? To the extent the
account is held in Argentina, irrespective of whether the account
holder is Argentine or foreign, Argentine law would apply and a
pledge on the account would not be possible. If the account is held
abroad subject to foreign law, even if the account holder is an
Argentine entity or individual, Argentine law would not apply because
the collateral is located outside Argentina.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Argentina

As mentioned above, under Argentine law, securities accounts
cannot be pledged. With regard to pledges on the securities
deposited therein, depending on the type of security, it would be
possible to pledge the actual securities deposited in the securities



account. See section P.2 above for further detail on creation and
perfection of such pledges.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Argentina

As previously mentioned, pledges on accounts would be
unenforceable in Argentina. With regard to pledges on the securities
credited therein, to the extent the secured party has a validly existing
and fully perfected security interest in accordance with Argentine law
requirements, the holder thereof will have a priority lien over the
pledged securities pursuant to the terms of the security agreement,
enforceable vis-à-vis third parties.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Argentina, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

As is the case with securities accounts, under Argentine law, a
deposit account itself cannot be pledged, and since as a general rule
only cash may be credited to deposit accounts, the assets credited in
any such account cannot be pledged either. Having said that, the
authors note, however, that pursuant to article 1392 of the Argentine
Civil and Commercial Code,20 upon setting up a time deposit, the
bank must issue a certificate in favor of the deposit holder that
represents the holder’s right to receive a specific cash amount upon
maturity of the time deposit, and such time deposit certificates may
be pledged. In that case, it is not the cash itself that is being
pledged, but rather the certificate evidencing the account holder’s
right to receive such cash upon maturity of the time deposit. The
authors note, however, that in case of enforcement of the pledge on
the time deposit certificate, collection of the proceeds arising from
enforcement will only occur upon maturity of the time deposit.



4.2 Choice of law: What law would a court in Argentina apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Argentina (or where Argentina’s law governs the account,
if relevant)
In the same way as for securities accounts, deposit accounts held
with local financial institutions in Argentina cannot be pledged, and
therefore any pledge granted over a deposit account itself would be
unenforceable in Argentina. Additionally, when it comes to deposit
accounts, because only cash can be deposited therein, the cash
credited to such accounts cannot be pledged either. In this case, a
possible alternative would be to have a pledge on time deposit
certificates, which is permitted under Argentine law.

b. The deposit account is located in, or is maintained by a bank
located in, Argentina, and an Other Jurisdiction’s law governs the
account agreement
Even if the deposit account agreement is governed by the law of an
Other Jurisdiction and such security interest may have been validly
created under such law, Argentine law does not allow for pledges on
deposit accounts, and therefore such security interest would be
rendered unenforceable in Argentina. A possible alternative would
be to have a pledge on time deposit certificates, which is permitted
under Argentine law.

4.3 Choice of law: Other instances where the law of Argentina may
apply

To the extent the deposit account is held in Argentina, irrespective of
whether the account holder is Argentine or foreign, Argentine law
would apply and a pledge on the deposit account itself would not be
possible. A possible alternative would be to have a pledge on time
deposit certificates, which is permitted under Argentine law. If the
deposit account is held abroad subject to foreign law, even if the



account holder is Argentine, Argentine law would not apply because
the collateral is located outside Argentina.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Argentina

As mentioned above, under Argentine law deposit accounts cannot
be pledged. A possible alternative would be to have a pledge on time
deposit certificates, which is permitted under Argentine law. A pledge
on a time deposit certificate needs to meet the following
requirements in order to be perfected and, thus, enforceable:

•    The pledge needs to be created by the owner of the time deposit
certificate by means of a security agreement, which needs to
specify the secured amount and contain a detailed description of
both the collateral being pledged and the obligation secured
thereby, including contracting parties, object, and cause of the
contract.

•    The bank that issued the time deposit certificate being pledged
must be duly notified of the pledge.

•    The time deposit certificate must be indorsed and physically
delivered to the secured party.

The authors note, however, that in case of enforcement of the pledge
on the time deposit certificate, collection of the proceeds arising from
enforcement will only occur upon maturity of the time deposit.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Argentina

As previously mentioned, pledges on deposit accounts are
unenforceable in Argentina. With regard to pledges on time deposit
certificates, to the extent the secured party has a validly existing and
fully perfected security interest in accordance with applicable
Argentine law requirements, the holder thereof would, effective on
the date of notice to the issuing bank, have a priority lien over the
pledged time deposit certificate pursuant to the terms of the security
agreement, enforceable vis-à-vis third parties. In this sense, the



secured creditor would have priority over other third-party creditors
of the debtor in respect of the time deposit certificate or the proceeds
thereof (i.e., the cash resulting from repayment of the time deposit
upon its maturity) and would be entitled to exercise in rem actions to
protect its security interest.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Argentina

Matters relating to corporate authority of the pledgor would be
governed by the laws of its jurisdiction of incorporation. It is
customary for secured creditors to request a legal opinion from local
counsel in order to ensure that any corporate authority issues have
been duly addressed, including that entering into the relevant
security agreement and granting the pledge have been duly
authorized by all necessary corporate action. Additionally, with
regard to signing mechanics, in order to enter into any agreements
under Argentine law, the relevant pledgor would need to have an
authorized representative or signatory in Argentina with sufficient
powers to enter into the agreement and bind the company. If the
relevant powers of attorney or other documentation evidencing valid
representation powers of the signatory have been executed abroad,
they must be duly notarized and apostilled or bear the corresponding
consular legalization, as applicable, in order to be recognized as
legal in Argentina. Further, if such powers of attorney or documents
have been granted in a language other than Spanish, they must also
be translated into Spanish by an official public translator (in
Argentina) in order to be valid in Argentina. Please note that similar
signing mechanics will apply to execution of the pledge governed by
Argentine law by the respective beneficiaries to it even if domiciled
abroad.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Argentina



or any particular Other Jurisdiction or if the pledgor’s chief executive
office is located in Argentina?

If the pledgor is organized under the laws of Argentina, any
regulatory and corporate matters would be governed by Argentine
law, including all matters related to due corporate authorization and
no conflict with Argentine laws or regulations.

All of the same requirements and effects regarding creation,
perfection, and effects of security interests under Argentine law
described in this chapter will apply.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Argentina, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. state?

When the pledge is granted over Argentine collateral, the authors
would suggest at a minimum incorporating covenants in the U.S.
law-governed security agreement to the effect that the pledgor will
timely comply with the requirements established by Argentine law for
creation and perfection of the pledge (e.g., due notice to the issuer
or depositary, due registration in the relevant securities ledger,
physical delivery of certificated securities). This is to facilitate
enforcement of the pledge against third parties in an event of default
scenario.

If the pledge is granted pursuant to an “all-assets security
agreement” or similar agreement, and all or part of the collateral is
located in Argentina, the authors would recommend executing an
additional security agreement under Argentine law, specifically
relating to collateral located in Argentina, which complies with
Argentine law requirements for creation and perfection of security



interests in order to ensure enforceability of the pledged assets
found in Argentina. This is the usual practice in Argentina in
financing transactions involving assets located in Argentina or issued
by Argentine issuers.

It is possible and customary under Argentine law to appoint a local
collateral agent to administer and, if necessary, enforce the
collateral.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Argentina

In accordance with articles 2192 and 2225 of the Argentine Civil and
Commercial Code,21 the proceeds of the pledged collateral are also
subject to the security interest. Consequently, any dividends or
interest paid under the pledged collateral will automatically be
subject to the pledge as well. As a general rule, the secured party is
entitled to receive such proceeds and apply them to repay the
secured obligation (first, to the payment of expenses and interest
due, and second, to the payment of principal), although contracting
parties may agree otherwise in the security agreement.

G.5 Rehypothecation of collateral under the law of Argentina

Pursuant to Argentine law, the secured party is not able to sell or to
create further liens on the collateral as ownership of the security
interest is not transmitted by means of a pledge. Notwithstanding the
aforementioned, consent from the pledgor may be obtained in order
to use the collateral.

G.6 Exercise of remedies under the law of Argentina

Under Argentine Civil and Commercial Code,22 upon the debtor’s
default, the secured party has different alternatives to enforce the
pledge and its security interest:

•    The secured party could enforce the pledge by means of a public
auction, which should be duly announced to the general public by



notice in the official gazette of the jurisdiction in which the pledged
assets are located at least ten days prior to the auction.

•    Upon creation of the pledge, the parties could determine that
upon execution of the pledge, the secured party would be entitled
to keep the pledged assets by offsetting the obligations owed to it
against the value of the asset as determined by an appraiser
appointed as agreed on by the parties in the pledge agreement or
otherwise by the judge as requested by the secured party.

•    Upon creation of the pledge, the parties could agree on a private
sale process. The parties can thus appoint a third party to carry
out the sale of the pledged assets or have the selling process
carried out by the secured party itself based on prices obtained
from listing venues or market price valuation reports.

The secured party may always participate in the auction and bid in
the same manner as any participating third party.

In case of an out-of-court enforcement of shares of an Argentine
company, if the pledge is granted on shares of an Argentine listed
company, Argentine Securities Commission rules set forth an auction
procedure to be mandatorily carried out in an authorized stock
market, pursuant to which (i) the auction process itself should be
made in an authorized stock market floor through an authorized
broker-dealer and (ii) all authorized broker agents acting in such
stock market are authorized to participate in the auction. Such
process would imply associated costs such as stock market fees,
broker-dealer fees, and costs related to the publication of legal
notices and other transaction-related costs. It is also possible to
enforce the pledge by means of a judicial foreclosure.

When it comes to dividends and interest, pursuant to article 2225 of
the Argentine Civil and Commercial Code,23 if the pledged asset is
capable of generating revenues (e.g., dividend or interest payments),
the pledgor is entitled to receive them and apply them to repay the
secured obligation. However, as provided for in that same article, the
contracting parties may agree otherwise in the relevant security
agreement.



Finally, with regard to voting rights, although Argentine law enables
the secured party to exercise voting rights arising from pledged
shares, it is customary for the pledgor to continue to exercise voting
rights until an event of default has occurred, upon which time, by
enforcing the pledge, the secured party takes over such rights.
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Highlights

•    The Personal Property Securities Act 2009 (PPSA)1 is Australia’s
primary legislation dealing with the creation and perfection of
security interests over all areas of personal property, including
securities, securities accounts, and deposit accounts. The main
provisions relating to the choice-of-law rules in the PPSA include
section 6, which defines the territorial reach of the legislation and,
primarily, part 7.2, which contains the “conflict of laws” provisions.
These two components of the PPSA create some complexity in
that, should an Australian court conclude on the basis of section 6
that the Australian PPSA does not apply, it cannot then rely on
part 7.2 of the PPSA for the resolution of conflict-of-law issues.

•   Certificated and uncertificated securities are referred to as
“investment instruments” under the PPSA,2 however certain



uncertificated securities held via the clearinghouse of Australia’s
securities exchange are considered to be intermediated securities
despite being directly held by investors (as this clearinghouse is
considered to be an “intermediary” under the PPSA). A securities
account, which holds financial products except for cash, and a
deposit account, which holds only cash, are both considered to be
separate types of collateral to which a security interest can be
taken over—but are distinct from the PPSA definition of an
“account,” which refers to account receivables among other
things.

•    The choice of law for securities relies on the location of the
securities. The PPSA does not provide guidance as to how the
location is determined for certificated securities—this requires an
analysis of the general law and the Corporations Act 2001
(Corporations Act),3 which both look to the location of the share
register.

For uncertificated securities, this is determined by the jurisdiction,
which governs the transfer of the security. There are also
circumstances where parties have the freedom to opt into the
Australian PPSA rules, if the pledgor is Australian and it is provided
for by the parties in the security agreement. Regarding intermediated
securities, there are no express choice-of-law provisions in the
PPSA. Finally, under the PPSA, deposit accounts are governed by
the law of the jurisdiction that governs the account itself.4 However,
the PPSA currently provides that this provision may be contracted
out of.5

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Australia for
purposes of creating and perfecting a security interest?

A “security” (or share) is considered personal property for the
purposes of an Australian analysis6 and is included within the
definition of an “investment instrument” under the PPSA,7 which may



be in either certificated or uncertificated form. Broadly speaking,
investment instruments include:

a.    shares or debentures in a body;
b.    debentures, stocks, or bonds issued by a government;
c.    derivatives;
d.    foreign exchange contracts that are not derivatives;
e.    assignable options for the allotment of investment instruments;
f.    interests in a managed investment scheme;
g.    units in a share in a body;
h.    financial products traded on a financial market that is operated

in accordance with an Australian market license (or that is
exempt from the relevant Australian licensing requirements);

i.    any other financial product prescribed by regulations; and
j.    any financial product comprising any combination of the above,

but, relevantly, do not include an intermediated security (in
addition to other exclusions not relevant in the securities context).
There are several important points to note about this approach
under the PPSA.

First, while the categorization of many investment instruments
(shares, units, stocks, etc.) is straightforward, terms used in the
definition of “investment instrument” in the PPSA have their
meanings taken from the Corporations Act. These definitions can be
highly technical and may reflect different policy considerations, so
often need to be considered on a case-by-case basis. A typical
example of this is loan participations and intercompany debts, which
may or may not be considered a “debenture” under the Corporations
Act, depending solely on the business of the relevant debtor. For
example, this is relevant in the banking or syndicated loan context
where the borrower is a group finance company or otherwise
carrying on a business of borrowing and providing finance. Where a
loan participation is not a debenture, there is still some debate, but
the general view is that loan participations will usually be “accounts”
under the PPSA (which are subject to different rules but may give
rise to a “deemed” security interest where the participation is
transferred).



Second, although “investment instruments” appears to capture most
securities and exchange-traded financial products, it is more limited
because it excludes “intermediated securities,”8 which are treated
somewhat differently under the PPSA and have different rules for
perfection. “Intermediated securities” are defined as “the rights of a
person in whose name an intermediary maintains a securities
account.”9 An “intermediary” is essentially a person who holds an
Australian financial services license permitting that person to
maintain securities accounts on behalf of others (or on behalf of
others and on their own behalf) as defined in section 15(2) of the
PPSA.

The PPSA treats financial products listed on the Australian Stock
Exchange (ASX) and held via the Australian Clearing House
Electronic Subregister System (CHESS)—which covers most
uncertificated securities in Australia—as intermediated securities
rather than investment instruments. An ASX security may be
recorded in either CHESS or the issuer’s subregister—both of which
combine to create the “principal register” for each particular issuer.
However, the classification of an ASX traded security held via
CHESS as an intermediated security is counterintuitive as CHESS is
no more than an electronic registration system for recording legal
ownership of ASX quoted securities and these uncertificated
securities are in practice held directly by the relevant investor.

Many practitioners are of the view that these securities are better
dealt with as “investment instruments,” with the normal rules as they
apply to certificated securities.10 The reason they are seen to be
intermediated securities is because the definition of “intermediary”
under the PPSA captures persons operating a clearing and
settlement facility under a relevant Australian license, including
CHESS. Adding to this complexity, if an ASX traded security is held
on the issuer’s subregister, instead of on CHESS, it is treated by the
PPSA as an investment instrument. Thus, the rules for taking
security over ASX traded securities will differ in sometimes
substantial ways depending on which subregister it is recorded on.
However, section 15 of the PPSA does not explain what it means by



the “rights” of the holder of an intermediated security. Generally, the
common understanding would be either or both of the holder’s
contractual rights against the intermediary, and a beneficial interest
in the pool of the securities that the intermediary holds for that
person and the intermediary’s other customers. But most notably,
unlike the position in the United States and Canada, Australia has no
legislative framework that sheds light on the “rights” of the holder or
whether the general understanding is in fact the correct legal view in
Australia.

Finally, a “securities account” is defined as an account to which
interests in financial products may be credited or debited11 (or, in the
case of Australian clearing and settlement facility operators such as
CHESS, a record of holdings and transfers of interests in financial
products).12 In this context, the term “financial products” means
interests in shares (securities), bonds, other financial instruments, or
other financial assets (but does not include cash).13 Unfortunately,
financial products and financial instruments are not defined in the
PPSA. However, in the authors’ view, this is likely to include most
common investment instruments.

P.2 Are debt securities treated differently from equity securities under
the law of Australia for purposes of creating and perfecting a security
interest in such securities?

Generally speaking, both debt securities (referred to as
“debentures”) and equity securities (referred to as “shares”) are
classified as “investment instruments” under the PPSA and are
subject to the same rules for creation and perfection of security as
investment instruments.14

P.3 Under what circumstances is intercompany debt a “security”
under the law of Australia?

In the ordinary course of business, an intercompany corporate loan
is unlikely to be a “debenture” and is therefore unlikely to be treated
as an investment instrument, or a security, under the PPSA.



However, as discussed above, intercompany debts may constitute
an “account” under the PPSA. Although this is not itself a security
interest, a transfer of the account is treated as a “deemed” security
interest under Australian law15 and may require the transferee of the
intercompany debt to register a financing statement on the Personal
Property Securities Register (PPSR) to perfect its interest in the
transferred intercompany debt. However, in practice, there would
also be extremely limited circumstances in which a typical
intercompany loan would be treated as an equity interest from an
Australian law perspective.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Australia apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Australia and the
certificates are located in Australia
There are certain threshold requirements under section 6 of the
PPSA that must be considered prior to considering the choice-of-law
rules with respect to directly held certificated securities regarding the
creation and perfection of a security interest therein, or the effect of
perfection, nonperfection, or priority of such security interest.
Broadly, section 6 states that the PPSA will apply to security
interests, in the case of financial property, if such financial property is
“located in Australia.” Part 7.2 sets out “choice of law” rules that
determine whether the PPSA, or the laws of another jurisdiction, are
to apply—in particular, section 235 discusses the meaning of
“located.” For the purposes of the PPSA, personal property
(including a certificated investment instrument) is located “in the
particular jurisdiction in which the personal property is situated.”16



It could be suggested that the location of a certificated investment
instrument, which is evidenced by a physical instrument, may be
determined by the location of the physical instrument (the certificate
itself) evidencing the personal property. However, this has been the
cause of much refute and ultimately the position is not clear under
the PPSA. Rather, the pre-PPSA general law position at Australian
law is that a share is located in the place of the share register. This is
consistent with the principle that a share certificate is a record of the
existence and ownership of the share but not a physical embodiment
of it. This is also the case under the Corporations Act, which states
that for the purposes of any law, a share is taken to be situated in the
state or territory where the share register is kept.17 Therefore, the
more favored view is to follow the pre-PPSA general law and
Corporations Act position until such time as the PPSA is amended to
provide clarity on this issue.

Regarding the exercise of remedies against certificated securities,
the PPSA is silent on how to choose what law governs the
enforcement of a security interest. Section 109(3)(a) of the PPSA
provides that the chapter 4 general enforcements provisions of the
PPSA do not apply to security interests in investment instruments or
intermediated securities that have been perfected by control. Despite
this, section 115 of the PPSA allows collateral not used for personal,
domestic, or household purposes to contract out of enforcement
provisions. For the purposes of collateral of this nature, security
interests captured under section 109(3) (a) that also fall under non-
personal or non-domestic use, would be best served to contract into
and (in substitution of the PPSA enforcements provisions) to set out
the agreed enforcement procedures and jurisdiction. However,
section 115(2) of the PPSA will disapply the security agreement to
parties who are not a party to the security agreement.

To the extent that parties do not or cannot create a security
agreement it is likely to fall back to general law conflict rules. Under
general law, conflict rules (and the common law position) will apply
lex situs,18 being the law of the place of the security, which generally
produced clear outcomes in the case of direct holdings (e.g., by



reference to the location of certificates in the case of bearer
securities). However, unfortunately, determining the situs of
securities in holding systems that involve intermediaries gives rise to
acute difficulties and much of the case law on the issue remains
uncertain.19

b. The issuer is organized under the law of Australia and the
certificates are located in an Other Jurisdiction
Section 6 of the PPSA states that the PPSA will apply to security
interests, in the case of financial property, if such financial property is
“located in Australia.” The choice-of-law rules of the PPSA provide
that personal property (including a certificated investment
instrument) is located “in the particular jurisdiction in which the
personal property is situated,”20 and it is unclear under the PPSA
whether the location of certificated securities is based on the location
of the physical instrument. The pre-PPSA general law position at
Australian law is that a share is located in the place of the share
register. Therefore, the choice of law pertains to where the share
register is kept and therefore operates regardless of whether the
share certificates are physically located in an Other Jurisdiction. The
governing law applicable to the creation, perfection, and priority of
the security interest and exercise of remedies against such collateral
will be that of Australia’s jurisdiction, where the issuer is incorporated
and maintains the share register.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Australia
Section 6 of the PPSA states that the PPSA will apply to security
interests, in the case of financial property, if such financial property is
“located in Australia.” The choice-of-law rules of the PPSA provide
that personal property (including a certificated investment
instrument) is located “in the particular jurisdiction in which the
personal property is situated,”21 and it is unclear under the PPSA
whether the location of certificated securities is based on the location
of the physical instrument. The pre-PPSA general law position at
Australian law is that a share is located in the place of the share
register. Therefore, the choice of law pertains to where the share



register is kept and therefore operates regardless of whether the
share certificates are physically located in Australia. The governing
law applicable to the creation, perfection, and priority of the security
interest and exercise of remedies against such collateral will be that
of the Other Jurisdiction where the issuer is incorporated and
maintains the share register.

1.2 Choice of law: Other instances where Australia’s law may apply

Section 237 of the PPSA gives parties some freedom to contract
around the choice-of-law rules by opting into the Australian PPSA in
certain circumstances. It provides that the parties may include in the
security agreement a choice-of-law provision nominating Australian
law as the law governing a security interest if the pledgor is an
Australian entity at the time the security interest attaches to the
collateral and the security agreement that provides for the security
interest expressly provides that Australian law governs the security
interest.

For clarity, an “Australian entity” under the PPSA includes (i) an
individual located in Australia, (ii) a company (within the meaning of
the Corporations Act), (iii) a registrable Australian body (within the
meaning of the Corporations Act), or (iv) a public authority or agency
or instrumentality of the Crown.22 For a company to be considered a
“company” under the Corporations Act, it must be registered under
the Corporations Act. For a registerable Australian body to be
considered a “registerable Australian body” under the Corporations
Act, it must either be (a) a body corporate, not being: (i) a company,
(ii) an exempt public authority, or (iii) a corporation sole (being a
corporation consisting of one person only); or (b) an unincorporated
body that, under the law of its place of formation, may sue or be
sued or may hold property in the name of its secretary or of an
officer of the body so appointed.23 Collectively, these
aforementioned entities form all the entities falling under the
definition of “Australian entity” within the PPSA.



Notably, section 237 of the PPSA does not apply where the pledgor
of the security interest is a foreign entity nor does it apply for certain
kinds of intangible property (accounts, transfers of an account or
chattel paper, or intellectual property or intellectual property
licenses). However, it does apply to investment instruments.
Therefore, where the pledgor is an Australian entity granting a
security interest over investment instruments, the parties may
choose to apply Australia’s law to the creation, perfection, and
exercise of remedies against the security interest.24

It has been argued that if the pledgor is an Australian entity, a third
party not privy to the security agreement should not be taken by
surprise to discover the security interest is governed by Australian
law. On the other hand, it was suggested the provision is effectively
limited anyway to cases involving a security interest in goods other
than mobile goods, and a third party looking for security interests
should search in both the Australia PPSR and also in any equivalent
register maintained by the foreign jurisdiction.

In addition, there are also considerations as to when the validity and
perfection of a security interest will be determined in relation to
financial property under section 240 of the PPSA. The validity of a
security interest in financial property (including certificated and
uncertificated securities) is governed by the law of the pledgor’s
location at the time the security interest attaches, but Australian law
applies if the security interest is a possessory one and the collateral
is considered to be located in Australia.25 In addition, the effect of
perfection or nonperfection of a security interest in financial property
at a particular time is governed by the law of the pledgor’s location at
that time, but again, Australian law applies if the security interest is a
possessory one and the collateral is considered to be located in
Australia.26

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Australia



A secured party can perfect its security interest by having “control” of
the secured property. For investment instruments generally (whether
certificated or uncertificated), this occurs if the issuer of the
instrument registers the secured party as the registered owner of the
instrument.27 This is available if the investment instrument is in
registered form.28 An alternative method for perfection by control,
specifically available for certificated securities, occurs when the
secured party has possession of the share certificate and is able to
transfer, or otherwise deal with, the securities.29 A common method
by which the transferability is facilitated in Australia is through the
execution of blank share transfer forms by the holder of such shares.
This would typically be a completed and signed share transfer form
with the section relating to the transferee’s details left blank, allowing
the secured party to transfer to itself or another entity to enforce its
security interest.

However, foreign lenders should be mindful to ensure the
transferability of shares is provided for in the issuer’s constitution or
any replaceable rules of the Corporations Act that apply to the
company. It is common that such constitutions require amendment to
remove restrictions that could allow directors to refuse to register a
transfer of shares made in accordance with a security agreement (for
example, there is a replaceable rule in section 1072G of the
Corporations Act).

While perfection by control affords the best possible priority against
competing interests, secured parties will often also effect a
registration on the PPSR against the pledgor,30 another common
form of perfection, in case control is inadvertently relinquished. A
financing statement can be registered whether or not the personal
property to which the statement relates, or the person who owns or
has rights in the property, is located in Australia.31

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Australia



Perfection by control of a security interest allows the holder of the
security interest to have priority over all other security interests
granted by the pledgor to other parties.32 In addition, such perfection
also allows a third-party purchaser of the security interest to take the
investment instrument free from other interests if such purchaser
gives value for the instrument and takes possession or control of the
instrument. Perfection by registration is permitted for all types of
collateral, including all present and after-acquired property, and
priority is established at the date of registration. However, for both of
these forms of security interests, actual or constructive knowledge
that taking possession of the security interest itself would constitute
a breach of a security agreement that provides for the security
interest will constitute an exception to the perfection by control rule.
33 Further, a failure to perfect or maintain the continuous perfection
of any security interest in personal property under the PPSA may
result in the PPSA security interest vesting in the pledgor or not
having the priority intended.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Australia apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Australia?

The choice of law for uncertificated securities is similar to the
response in section 1.1. The PPSA does not distinguish between
certificated and uncertificated securities, or investment instruments
generally, for the purposes of determining choice-of-law
considerations. An investment instrument under the PPSA that is not
evidenced by a certificate is located in the jurisdiction, the law of
which governs the transfer of the investment instrument.34 That is to
say, for uncertificated shares the jurisdiction, which governs the
transfer, will be the jurisdiction which determines the creation and



perfection (or protection where applicable) of the security interest, as
well as the effect of perfection and exercise of remedies.

2.2 Choice of law: Other instances where Australia’s law may apply

Section 237 of the PPSA gives parties some freedom to contract
around the choice-of-law rules by opting into the PPSA in certain
circumstances as detailed in section 1.2. Additionally, there are also
considerations as to when the validity and perfection of a security
interest will be determined in relation to financial property under
section 240 of the PPSA. The validity of a security interest in
financial property (including certificated and uncertificated securities)
is governed by the law of the pledgor’s location at the time the
security interest attaches.35

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Australia

Similar to the response in section 1.3, a secured party can perfect its
security interest by having “control” of the uncertificated securities. A
secured party has control over uncertificated shares in an unlisted
company if it is able to transfer those shares or otherwise deal with
them. This may take the form of a blank share transfer form or an
agreement in force between the secured party and the pledgor
whereby the secured party is able to initiate or control instructions to
transfer the shares.36

In the case of perfecting a security interest over uncertificated ASX
listed securities via the CHESS, this is discussed in sections 2.4 and
3.5 (as they are considered to be intermediated securities even if
directly held). Uncertificated shares may still have blank transfer
forms (likely formed in accordance with security agreement) and to
the extent necessary used to evidence the transfer from the pledgor
to the secured party when the right arises under the security
agreement.



2.4 Effect of an enforceable security interest against third parties and
priority under the law of Australia

The effect of priority by control or registration, generally speaking,
allows for the priority against other interests in a dispute and an
ability for a third party to “take free” the security for value. When
there are competing perfected security interests, priority will depend
on the priority time for each security interest37 and whether the
security interests have been continuously perfected.38 If there is a
break in perfection, the priority time will restart when the security
interest is re-perfected.

In addition, a security interest perfected by control prevails over a
security interest perfected by registration. Moreover, a secured party
who holds a purchase money security interest (PMSI) and has
registered it within the specified timeframes will also have priority
over other perfected security interests, other than those security
interests that are perfected by control. This is known under the
PPSA as a “super priority.”

However, with respect to a security interest in directly held
uncertificated securities, in order to accommodate uncertificated
securities held via CHESS, the secured party may also obtain control
if they enter into an agreement allowing them to initiate or control the
sending of electronic communications by which the intermediated
security could be transferred or otherwise dealt with. Additionally, a
secured party who has control over uncertificated shares in an
unlisted company (if it is able to transfer those shares or otherwise
deal with them by way of a blank share transfer form) would still be
prudent to perfect a security interest in an intermediated security by
registering a financing statement, in addition to perfection by control,
in the event control is inadvertently lost at any stage.

3. Collateral Consisting of Assets Credited to a
Securities Account



3.1 Securities account as collateral: Under the law of Australia, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Yes, a securities account would constitute a category of collateral,
distinct from the underlying securities credited thereto.

A “securities account” is defined as an account to which interests in
financial products may be credited or debited39 (or, in the case of
Australian clearing and settlement facility operators such as CHESS,
which, as noted above, is a record of holdings and transfers of
interests in financial products).40

As a category of collateral separate from the underlying securities,
the common understanding is that a securities account would be the
holder’s contractual rights against the intermediary who keeps the
securities account or maintains the register on which the holding of
the underlying securities is recorded. The securities account will be
treated as any other contractual rights for purposes of the PPSA.

“Intermediated securities” are defined as “the rights of a person in
whose name an intermediary maintains a securities account.”41 A
security (or any other financial product) will be treated as an
intermediated security for purposes of the PPSA once that security is
credited to, or recorded in, a securities account.

The treatment of the rights of investors in intermediated securities
under Australian law is very complex and rather uncertain at general
law. As Australia has not implemented a prescriptive legislative
regime similar to Article 8 of the U.S. UCC to clarify the position, the
prevailing approach in Australia favors a trust analysis of the
proprietary arrangement similar to the United Kingdom.

As mentioned in section P.1, a security can constitute both an
“intermediated security” and “investment instrument” under the



PPSA. The PPSA ensures that there is no overlap between the
definitions of “intermediated security” and “investment instrument.”
This is despite a close tangible relationship between the underlying
arrangements giving rise to them. The PPSA creates this definitional
differentiation by providing that personal property that might
otherwise be an investment instrument will not be an investment
instrument, if it is also within the definition of intermediated
security.42

Strictly speaking, under the PPSA a securities account is defined as
an account to which interests in financial products may be credited
or debited.43 A financial product is defined under section 10 of the
PPSA as being shares, bonds, any other financial instrument, or
financial asset, other than cash. Therefore, while somewhat broad
and capturing other financial assets or financial instruments, the
PPSA does treat cash differently, and therefore different perfection
requirements and priority rules will apply. See information in section
4.1 in regards to deposit accounts, where only cash may be credited
or debited.

3.2 Choice of law: What law would a court in Australia apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Australia (or where Australia’s law
governs the account, if relevant)
Australia has not acceded to the “Hague Securities Convention”44

(which deals with choice of law in relation to intermediated
securities) and discussions on the Geneva Securities Convention45

(which deals with substantive rules for intermediated securities) are
ongoing.

Under section 6(2) of the PPSA, the legislation is expressed to apply
to the creation, perfection, and priority of a security interest over
intangible property (including the contractual rights arising from the



securities account), as well as the exercise of remedies, if the
pledgor is an Australian entity or the account is payable in Australia
(if the rights in the securities account become an “account” under the
PPSA).

Under section 6(1A) of the PPSA, the legislation is expressed to
apply to the creation, perfection, and priority of a security interest
over intermediated securities, as well as the exercise of remedies, if
the pledgor is an Australian entity or if the intermediary maintaining
the securities account is located in Australia.

Under section 235 of the PPSA, a body corporate, including an
intermediary, is “located” in the jurisdiction in which it is incorporated.
However, it is important to note that an “Australian entity” captures a
company or registrable Australian body within the meaning of the
Corporations Act. As noted in section 1.2 above, a company will be a
“company” under the Corporations Act if it is registered as such
under the Corporations Act and a registrable Australian body must
either be (a) a body corporate, not being (i) a company, (ii) an
exempt public authority, or (iii) a corporation sole (being a
corporation consisting of one person only); or (b) an unincorporated
body that, under the law of its place of formation, may sue or be
sued or may hold property in the name of its secretary or of an
officer of the body so appointed.46 Although the reference to
“registrable Australian body” would seem to exclude foreign
companies (as they are expressly excluded from the relevant
definition in the Corporations Act), it may capture foreign companies
(including branches of foreign companies) that are registered in
Australia as foreign companies under the Corporations Act or are
considered to be carrying on business in Australia.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Australia, and an Other Jurisdiction’s
law governs the account agreement
The security interests in securities accounts will be treated under the
PPSA like any other security interests over intangible property,
including contractual rights. In this situation, the PPSA would apply



to creation, perfection, and priority of a security interest in the
securities account, and the exercise of remedies related thereto, if
the pledgor is an Australian entity or the account is payable in
Australia (if the rights in the securities account become an “account”
under the PPSA). Whether the pledgor is an Australian entity or
where the account is payable will be definitive to determine whether
the PPSA applies regardless of the location of the intermediary and
regardless of the choice of law of the securities account agreement.

The PPSA would apply to creation, perfection, and priority of a
security interest in the intermediated securities credited or recorded
in the securities account, and the exercise of remedies related
thereto, under section 6(1A)(a) on the basis that the intermediary is
located in Australia, regardless of the specified governing law of the
securities account agreement. However, the application of the PPSA
doesn’t necessarily mean that in practice the courts would apply
Australian law as the appropriate choice of law. Section 6 of the
PPSA arguably was not intended to prescribe choice-of-law rules. It
functions more as a “gateway” or threshold requirement to determine
where the PPSA would apply, but once this threshold is met, the
appropriate choice-of-law rules as specified in part 7.2 of the PPSA
would apply. Where there is no express choice-of-law rule in part
7.2, as is the case for intermediated securities under the PPSA, the
location of the intermediary may be determinative until such time as
the Geneva Securities Convention is adopted in Australia or the
PPSA is amended.47

3.3 Choice of law: Other instances where the law of Australia may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Australia, but the issuer of securities
credited to the securities account is organized under the law of
Australia, would Australia’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Australia, but if there exists an



intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Australia, would
Australia’s law apply, and if so, to what extent?

As mentioned in section 3.2 above, whether the pledgor is an
Australian entity or where the account is payable will be definitive to
determining whether the PPSA applies.

If the issuer of the securities credited to the securities account is
organized under Australian law, then the PPSA would likely consider
any rights or security interests that a party may have as against the
issuer “further down the chain” of intermediaries or sub-custodians at
the level of that initial participant. From an Australian law
perspective, this is consistent with the prevailing analysis that the
intermediary, with whom an investor deals, acts as trustee for that
investor in circumstances where the trust property is constituted by
the rights, which that intermediary has against its immediate upper
tier intermediary.48 It may be possible to collapse the intervening
trusts such that the investor is able to “look through” the intervening
non-active trustee tiers to the entity in whose name the investment is
ultimately recorded. Where one of the intermediaries in the chain is
located in Australia and the nexus in the chain exists, it may well
mean that under Australian law, the courts would consider the
application of the PPSA in the context of the relevant securities
account maintained by that intermediary, and a break in perfection
(or, possibly, competing interest at that level) may give rise to issues
where enforcement proceedings were brought in Australia.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Australia

A security interest in the securities account may be perfected by way
of registration by effecting a registration on the PPSR against the
pledgor.49 A security interest in an intermediated security may be
perfected by way of registration or control.50 While perfection by
control affords the best possible priority against competing interests,
secured parties will often also effect a registration on the PPSR



against the pledgor,51 another common form of perfection, in case
control is inadvertently relinquished. A financing statement can be
registered whether or not the personal property to which the
statement relates, or the person who owns or has rights in the
property, is located in Australia.52

Section 26 of the PPSA establishes the methods of perfecting by
control of a security interest in an intermediated security that is
credited to or recorded in a securities account (and as
aforementioned, this includes uncertificated securities recorded on
the CHESS). A secured party may obtain control in three ways. First,
control made by agreement—either between the secured party, the
intermediary who maintains the securities account and the pledgor,
or alternatively, between the pledgor and intermediary, or
alternatively again, between the pledgor and secured party (with
notice to the intermediary). Such agreement must provide that the
intermediary will not comply with any instructions from the pledgor
without the secured party’s consent and must comply with
instructions from the secured party without seeking consent of the
pledgor.

The secured party may also obtain control by having the securities
account transferred into its own name or the name of a third party
who acknowledges in writing that they hold the intermediated
security on the secured party’s behalf. Finally, in order to
accommodate uncertificated securities held via CHESS, the secured
party may also obtain control if they enter into an agreement allowing
them to initiate or control the sending of electronic communications
by which the intermediated security could be transferred or otherwise
dealt with.

The PPSA provides for situations in which an agreement is in force
between the secured party and the pledgor (or registered owner of
the shares who may not be the pledgor but acknowledges that the
shares are held on behalf of the secured party) whereby the secured
party is able to initiate or control instructions to transfer the shares
and these agreements are (or can be) an element in establishing



perfection of a security interest. As such, a secured party who has
control over uncertificated shares in an unlisted company (if it is able
to transfer those shares or otherwise deal with by way of a blank
share transfer form) would still be prudent to perfect a security
interest in an intermediated security by the registering a financing
statement, in addition to perfection by control, in the event control is
inadvertently lost at any stage. It is also worth noting that under the
Corporations Act (if there is any conjecture surrounding the true
shareholder) the shareholder of a company, which is reflected in the
current register of members, trumps any other claims to a
shareholding from persons or entities who are not registered on the
register of members.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Australia

Perfection by registration affords a better priority to unperfected
security interest and if there are two perfected security interests, the
security interest that was perfected first will take priority.53

Perfection by control affords better priority as against any other
security interest perfected by other means (for example, earlier
registered security interests not perfected by control).54 This is due
to the fact that perfection by control of a security interest allows the
holder of the security interest to have priority over all other security
interests granted by the pledgor to other parties.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Australia, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

A deposit account is referred to as an “ADI account” under the
PPSA, being an account (within the ordinary meaning of that term)
kept with an authorized deposit-taking institution (ADI). An ADI



account constitutes a separate category of collateral and a secured
party may hold a security interest in the ADI account itself as original
collateral or the proceeds within it (see section G.4 for information on
the latter). However, note that cash is the only asset that may be
credited to the account. In practice, a security agreement would
include a grant of a security interest over both the ADI account and
the cash proceeds.

ADI accounts are also excluded from the PPSA definition of
“accounts,” which is defined to mean a monetary obligation arising
from (a) disposing of property or (b) granting rights or providing
services in the ordinary course of business. As an ADI account is
outside the scope of the definition of an account, section 12(3)(a) of
the PPSA, which states a security interest includes an interest of a
transferee under a transfer of an account, does not apply.

It is customary for bank accounts that are the subject of Australian
security to be held with ADIs.

4.2 Choice of law: What law would a court in Australia apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Australia (or where Australia’s law governs the account, if
relevant)
Deposit accounts maintained by ADIs are deemed to be located in
Australia to the extent that such ADI accounts are governed by
Australia law. Any entity that wishes to carry on a banking business
in Australia may apply to Australia’s Prudential Regulation Authority
(APRA) to be authorized as an ADI55 or have the benefit of an
exemption from the authorization requirement.56 If a foreign body
corporate were to apply to APRA for foreign ADI status, the body
corporate will also be required to register in Australia as a foreign
company under the Corporations Act.57



Under section 239(4) of the PPSA, the creation, perfection, and
priority of a security interest in an ADI account, as well as the
exercise of remedies related thereto, are governed by the law of the
jurisdiction that governs the ADI account. ADI accounts are
governed by Australian law to the extent that the authorized deposit-
taking institution holding such ADI accounts is subject to Australian
banking laws and regulations. However, under section 239(5) of the
PPSA, the parties to a security agreement may agree in writing that
the law of another jurisdiction governs the security interest in the ADI
account if the ADI consents in writing and applying the law of that
other jurisdiction would not be manifestly contrary to public policy.
The public policy restriction may apply where the parties’ choice of
law was motivated primarily by a desire to avoid substantive
requirements in the banking laws of the jurisdiction whose laws
govern the ADI account.

b. The deposit account is located in, or is maintained by a bank
located in, Australia, and an Other Jurisdiction’s law governs the
account agreement
The governing law of the account agreement in respect of the ADI
account is not relevant under the PPSA to determine which
governing law regulates the security interest in such ADI account
and under section 239(4) of the PPSA, the relevant governing law
relating to the creation, perfection, and priority of a security interest
in an ADI account, as well as the exercise of remedies related
thereto, will be determined by reference to the law that governs the
ADI account. ADI accounts are governed by Australian law to the
extent that the authorized deposit-taking institutions holding such
ADI accounts are subject to Australian banking laws and regulations.
Practically, given Australian ADI accounts will be subject to
Australian banking laws and regulations, the account agreements
governing such ADI accounts would not typically be governed by the
law of an Other Jurisdiction. Under section 239(5) of the PPSA, the
parties to a security agreement may agree in writing that the law of
another jurisdiction governs the security interest in the ADI account if
the ADI consents in writing and applying the law of that other
jurisdiction would not be manifestly contrary to public policy.



4.3 Choice of law: Other instances where the law of Australia may
apply

There are no other circumstances in which Australian law would
apply to the creation or perfection of a security interest in a deposit
account, the effect of perfection, nonperfection, or priority of such a
security interest, or to the exercise of remedies against such
collateral.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Australia

Under section 25 of the PPSA, a secured party has control of an ADI
account for the purposes of perfection of its security interest in the
ADI account if, and only if, the secured party is that ADI. A security
interest perfected in this way has priority over any other perfected
security interest in the ADI account.58 Where the secured party has
a security interest in an ADI account maintained by a third-party ADI,
the security interest is perfected by registration of a financing
statement on the PPSR. In this instance, it is market practice in
Australia for that secured party to enter into an account bank deed or
agreement with the ADI in respect of that security interest. Without
such an agreement, the third-party ADI has control over the account
and therefore has automatically perfected its own interest, which will
otherwise rank ahead of the secured party with a security interest in
the account that is not the ADI. This is regardless of the order in
which the competing security interests were perfected.

In addition, rights of combination or setoff, which the third-party ADI
may have in respect of the depositor, would likely prevail against the
secured party’s registered PPSA security interest and so will
generally be disclaimed/waived under the account bank deed.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Australia



If a secured party has control of an ADI account, they have a
perfected security interest.59 They may also enter into certain
contractual arrangements such as a set-off agreement or flawed
asset agreement with the pledgor of the security interest. This will
allow the bank to set off its obligations to repay the balance of the
account against the obligations of the pledgor to the bank. The right
of setoff the pledgor might have in relation to an ADI account is
excluded from operation of the PPSA and such an arrangement will
be enforceable on insolvency of the pledgor provided that the
mutuality can be established between the two obligations to be set
off.60

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Australia

Commonly, there are several corporate authority documents that are
requested by prospective lenders as part of the “conditions
precedent” component of a facility agreement. A director’s certificate
(also described as a verification certificate or an authorized officer’s
certificate) may be requested that certifies certain circumstances, for
example, solvency and currency of constitutional documents and
corporate structure. Such constitutional documents should provide
that directors may act in the best interests of the company and
should ensure there is no right to refuse a transfer of shares (which
may hinder enforcement of a lender’s security over those shares).
There will also be extracts of board minutes required that evidence
each director’s authorization of the transaction and the company’s
ability to enter into the transaction, as well as confirming the
directors act in the best interests of, and for the benefit of, the
company.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Australia



or any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Australia?

Foreign companies incorporated in other jurisdictions or who do not
have their principal place of business in Australia may carry on
business through an Australian branch (and by appointing a local
agent) or by registering a subsidiary as a new company through
ASIC.

Considerations such as the location of the pledgor’s chief executive
office are generally less relevant in Australia than other jurisdictions.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Australia, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. state?

Generally, where the investment instrument has been issued by an
Australian entity or the pledgor is an Australian entity, it is common
practice (certainly in the case of material assets) to enter into an
Australian law–governed security agreement. This may take the form
of a “Specific Security Deed,” particularly if a foreign pledgor is
granting security over Australian assets, etc. Commonly, security
over investment instruments in Australia is taken by way of an
equitable mortgage or an assignment by way of security, although
the charge/assignment distinction has become less relevant since
the introduction of the PPSA, which does not distinguish between
these forms of security for most purposes.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Australia



The proceeds of collateral to which a security interest is attached
refer to identifiable or traceable personal property derived directly or
indirectly from a dealing with the collateral (or proceeds of the
collateral), a payment made in total or partial discharge or
redemption of the collateral (or proceeds of the collateral) or rights or
property arising out of the collateral.61 If collateral gives rise to
proceeds (by being dealt with or otherwise), the security interest will
continue in the collateral and attach to the proceeds, unless the
security agreement provides otherwise, or the secured party
expressly or impliedly authorizes a dealing or disposal giving rise to
the proceeds.62 The security interest in the proceeds will be
perfected and have the same default priority as the security interest
existing on the original collateral (including the time of registration,
possession, or perfection in relation to the original collateral), if the
proceeds are of a kind that are within the description of the original
collateral. In addition, if the security interest in the original collateral
is perfected but the proceeds are not automatically perfected by
virtue of the aforementioned, such proceeds will be temporarily
perfected for 5 business days, to allow for the registration of a
financing statement to maintain perfection. Under section 33(2) of
the PPSA, the security interest is temporarily perfected for the period
starting at the time the security interest in the original collateral
attaches to the proceeds and ending at the end of the 5 business
days. For example, if the collateral in question attached to the
proceeds on the Wednesday of the calendar week, then the
temporary perfection would cease to be in effect at the close of
business on the following Wednesday.

Under section 241 of the PPSA, the security interest in the proceeds
is governed by the law of the jurisdiction that governed the validity,
perfection, and effect of perfection or nonperfection of the security
interest in the collateral that gave rise to the proceeds. It is also
stated in section 241(3) of the PPSA that this section applies despite
any other provision of part 7.2.

G.5 Rehypothecation of collateral under the law of Australia



Prime brokers, and sometimes other market participants in Australia
such as custodians operating a securities lending program, can have
extensive rights to borrow or rehypothecate any securities credited to
their client’s account. Securities lending involves a transfer of
property without the retention by the transferor of any interest in the
transferred property, with a transferee’s obligation to transfer the
property back being limited to simply an obligation to transfer back
property of the same kind rather than exact property (i.e., a share in
a certain company, not the specific share in that company). Despite
this, the arrangement may still be considered to give rise to a
security interest under section 12(1) of the PPSA as the secured
party has an interest that is provided for by a transaction that
secures payment or performance of an obligation. Nonetheless, the
practical effect of such characterization may be mitigated by the fact
that a transferee may obtain control of the property transferred and
so have a perfected security interest.

G.6 Exercise of remedies under the law of Australia

Generally, the PPSA provides a range of statutory enforcement
options relating to personal property in chapter 4, including seizure
of liquid collateral (receivables) or assets, disposal, or purchase of
the collateral or foreclosure (provided the secured debt is
exhausted). However, section 109(3) of the PPSA states that chapter
4 does not apply to a person who has perfected a security interest in
an investment instrument by possession or control or in an
intermediated security by control. As these are the topic of the
present analysis, the enforcement steps under the PPSA would not
be relied upon. Instead, the enforcement remedies will likely be
governed by the terms of the security agreement itself or the
provisions of the Corporations Act, which applies throughout
Australia. An Australian law security agreement will generally contain
provisions whereby the parties agree to contract out of certain
provisions (and, in particular, limitations and notice requirements that
may otherwise apply to enforcement by the secured party) under
chapter 4.



Typically, the exercise of remedies against a security interest will not
require court proceedings or a judgment to be obtained before
exercising enforcement rights. For example, a secured creditor may
have the right under the security agreement to appoint a receiver.
Under section 420 of the Corporations Act, a receiver (or receiver
and manager) has power in Australia “and elsewhere” to do all things
necessary or convenient in connection to the attainment of the
objectives for which they were appointed. Generally, a receiver has
wide-ranging powers, including the ability to operate, sell, or borrow
against the secured assets. The appointment is normally effected
contractually through a deed of appointment and indemnity, and the
receiver will be the agent of the debtor company, not the appointing
secured party.

In exercising a power of sale in respect of property of a corporation,
a “controller” (which includes anyone else in possession of property
for the purpose of enforcing a security interest, such as the receiver
—but can also include the secured party) has a duty under section
420A of the Corporations Act to take all reasonable care to sell
property for market value or the best price reasonably obtainable.
Therefore, it is possible for the secured party to appoint a receiver
for their interests or to independently enforce the security interest
themselves, but the secured party must be mindful of the obligations
placed on them when doing the latter.
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Highlights

•    Perfection: The concept of perfecting a security interest does not
exist per se under Belgian law. Therefore, when reference is
made to the perfection of a security interest in this document, it
should be understood to mean the steps, if any, required to render
the security interest enforceable against third parties.

•    Securities credited to an account: It should be noted that
Euroclear Bank, the operator of the Euroclear System, is
established in Belgium. Most major financial institutions worldwide
are participants in the Euroclear System and thus hold securities
in accounts opened with Euroclear Bank. These accounts are
deemed located in Belgium. Therefore, pursuant to the principle
of lex rei sitae (“the law of the place where the property is
situated”), which is the applicable Belgian conflict-of-law rule,
various important aspects of pledges of securities held in such



accounts are governed by Belgian law. It is therefore market
practice for the pledge agreement with respect to these securities
to be governed by Belgian law as well.

•    Pledge of securities credited to an account: In order for a pledge
of securities credited to a securities account to be valid and
enforceable, all of the securities to be pledged must be credited to
a special account (or sub-account). A securities account will only
qualify as a special account for this purpose if (i) it is identified as
such on the books of the institution with which the account is
opened and (ii) all securities credited to the account are pledged
pursuant to the same agreement (i.e., no other assets may be
credited to the special account).

•    Bearer securities: Pursuant to the Act of December 14, 2005,1 (i)
since January 1, 2008, Belgian issuers can no longer issue
securities in bearer form and (ii) bearer securities issued by a
Belgian issuer before that date were required to be converted into
registered or dematerialized form by December 31, 2013.
However, debt securities issued by a Belgian issuer exclusively
abroad and which are governed by foreign law may be in bearer
form, although physical delivery of the securities in Belgium is still
not allowed. Physical delivery in Belgium of bearer securities
issued by a foreign issuer is also prohibited.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Belgium for
purposes of creating and perfecting a security interest?

There are various types of securities, which are governed by
different rules for the purpose of creating and perfecting a security
interest:

•    Bearer securities (titres au porteur/effecten aan toonder), which
have not been deposited with a financial intermediary pursuant to
Royal Decree No. 62 (as defined below). This type of security
corresponds to directly held certificated securities in bearer form.



•    Registered securities (titres nominatifs/effecten op naam), which
have not been deposited with a financial intermediary pursuant to
Royal Decree No. 62 (as defined below). This type of security
corresponds to directly held uncertificated securities.

•    Dematerialized securities (titres dématérialisés/
gedematerialiseerde effecten), which include the following types
of securities issued pursuant to the legislation mentioned below
(the Dematerialization Legislation) and credited to a securities
account:
    Dematerialized debt instruments issued by the Belgian federal

government or other public-sector entities governed by the Act
of January 2, 1991.2

    Short- or medium-term dematerialized debt instruments
(treasury bills and certificates of deposit) issued by Belgian
issuers or foreign issuers governed by the Act of July 22,
1991.3

    Dematerialized securities issued by certain Belgian companies
(e.g., limited-liability companies incorporated as sociétés à
responsabilité limitée/besloten vennootschappen, sociétés
coopératives/coöperatieve vennootschappen or sociétés
anonymes/naamloze vennootschappen) governed by articles
5:30 et seq., 6:29 et seq., and 7:35 et seq. of the Belgian Code
of Companies and Associations.4

•    Securities in any form held with a financial intermediary pursuant
to Royal Decree No. 62 on the deposit of fungible financial
instruments and the settlement of transactions involving such
instruments (Royal Decree No. 62),5 which provides that the
investor’s right to the securities is replaced by a co-ownership
interest in the pool of all securities of the same issue held with the
relevant intermediary, as evidenced by entries in securities
accounts. Such securities are thus held in book entry form. Royal
Decree No. 62 applies to securities (i) held with the National Bank
of Belgium, Euroclear Bank or Euroclear Belgium as well as to
those (ii) held with a financial institution that is a client of any of
the above-mentioned organizations, when the contractual
documentation of the financial institution concerned provides that



the securities are held pursuant to the rules of Royal Decree No.
62.

The above-mentioned types of securities are all equity or debt
instruments—regardless of the form in which they are issued—to
which certain rights are attached.

In addition to these instruments, it is possible to create a security
interest (e.g., a pledge) in a contractual claim. Cash credited to a
bank account, interests in unincorporated partnerships, and loan
participations normally fall into this category. The concept of a trust
does not exist under Belgian law, but a trust that is validly constituted
under a foreign law will generally be recognized by a Belgian court.

When Belgian law applies, a pledge of the above-mentioned types of
securities or contractual claims will be governed by one or more of
the following two pieces of legislation, as amended:

•    The Act of December 15, 2004 on financial collateral, transposing
into Belgian law Directive 2002/47/EC of June 6, 2002, on
financial collateral arrangements (the Collateral Act)6

•    Articles 1 to 76 of Book III, Title XVII of the Belgian Civil Code,
which set out the general rules on pledges of movable assets (the
Civil Code Pledge Provisions)7

The Collateral Act applies to pledges of the following assets:

•    The financial instruments listed in article 2(1) of the Act of August
2, 20028 on the supervision of the financial sector and on financial
services (mainly shares, bonds, money-market instruments, units
in collective investment undertakings, and various derivative
contracts) and any rights to such instruments, including the co-
ownership right provided for by Royal Decree No. 62 or the
Dematerialization Legislation

•    Cash within the meaning of the Collateral Act, i.e., a contractual
claim by an account holder against the institution on whose books
the cash account is opened



•    Credit claims within the meaning of the Collateral Act, i.e.,
pecuniary claims arising out of an agreement whereby a credit
institution grants credit in the form of a loan

In general, the Civil Code Pledge Provisions apply to all types of
movable assets. However, certain provisions (in particular those
concerning the recordation of a pledge in the National Pledge
Register) do not apply to assets that fall under the Collateral Act.

P.2 Are debt securities treated differently from equity securities under
the law of Belgium for purposes of creating and perfecting a security
interest in such securities?

No, debt securities are not treated differently from equity securities
for purposes of creating and perfecting a security interest in such
securities.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Belgium?

Under Belgian law, intercompany debt generally takes the form of a
contractual claim. In order for an intercompany debt to constitute a
“security,” it must be embodied in an instrument (e.g., a bond).

1. Collateral Consisting of Directly Held
Certificated Securities

This chapter assumes that directly held certificated securities in
bearer form correspond to bearer securities (titres au
porteur/effecten aan toonder), which have not been deposited with a
financial intermediary pursuant to the rules of Royal Decree No. 62.
It is understood that in the United States directly held certificated
securities may also be in registered form. There is however no
equivalent to that type of security under Belgian law. This section will
therefore solely focus on directly held certificated securities in bearer
form.



Pursuant to the Act of December 14, 2005,9 (i) since January 1,
2008, Belgian issuers can no longer issue securities in bearer form
and (ii) bearer securities issued by a Belgian issuer before that date
were required to be converted into registered or dematerialized form
by December 31, 2013. However, debt securities issued by Belgian
issuers exclusively abroad (i.e., issuance on the primary market only
occurs abroad) and which are governed by foreign law may be in
bearer form, but physical delivery of the securities in Belgium is not
allowed. This prohibition applies regardless of the purpose of
physical delivery. By way of exception, bearer securities may be
physically delivered to a financial institution for the purposes of
submitting the relevant securities to the rules of Royal Decree No.
62.

1.1 Choice of law: What law would a court in Belgium apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Belgium and the
certificates are located in Belgium
As mentioned above, since January 1, 2008, Belgian issuers can no
longer issue securities in Belgium in bearer form. The only securities
that a Belgian issuer can issue in bearer/certificated form are debt
securities that are issued exclusively abroad and governed by
foreign law. Even in this case, however, the securities may not be
physically delivered in Belgium. This question is therefore moot since
the certificates of debt securities issued by a Belgian issuer cannot
be physically located in Belgium.

b. The issuer is organized under the law of Belgium and the
certificates are located in an Other Jurisdiction
As mentioned above, Belgian issuers can no longer issue bearer
securities in Belgium. The only securities that a Belgian issuer can
issue in bearer/certificated form are debt securities that are issued
exclusively abroad and governed by foreign law. The following
answer therefore applies only to this type of securities.



Pursuant to article 91(2) of the Belgian Private International Law
Code (the PIL Code),10 the governing law is that of the jurisdiction
where the security (i.e., the certificate or bearer instrument) is
physically located (lex rei sitae) at the time the right to the security is
raised. The acquisition or termination of the right to a security is
governed by the law of the jurisdiction where the security is
physically located (lex rei sitae) upon occurrence of the act or event
cited to establish acquisition or termination of the right.

The lex rei sitae governs, in particular, the existence, nature, content,
and scope of in rem rights to the security; the beneficiary of such
rights; the requirements applicable to create, modify, transfer, or
terminate such rights; the requirements applicable to render the
security interest enforceable against third parties; any priority or
ranking rules as well as distribution of the realization proceeds.11

Therefore, according to Belgian conflict-of-law rules, the law of the
jurisdiction in which the securities are physically located at the time
of creation of the pledge governs the validity and perfection
requirements (even if the securities are transferred to another
country afterward) while the law of the jurisdiction in which the
securities are physically located at the time of realization governs the
available remedies, the priority or ranking rules, and distribution of
the proceeds (even if the pledge was created pursuant to the laws of
another jurisdiction).

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Belgium
The above-mentioned prohibition on the physical delivery of bearer
securities in Belgium extends to securities issued by a foreign issuer.
Therefore, this question is moot since certificated securities issued
by a foreign issuer cannot be physically located in Belgium.

1.2 Choice of law: Other instances where Belgium’s law may apply

There are none.



1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Belgium

This scenario is not applicable. Indeed, as mentioned above,
securities issued by a Belgian issuer can no longer be in bearer
form, except for debt instruments issued exclusively abroad that are
governed by foreign law, and even in this case, the securities cannot
be physically delivered in Belgium. Further, Belgian conflict-of-law
rules are based on the principle of lex rei sitae. Since physical
certificates cannot be held in Belgium, the Belgian legal rules on the
perfection of security interests will not apply.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Belgium

This scenario is not applicable.

2. Collateral Consisting of Directly Held
Uncertificated Securities

This section assumes that directly held uncertificated securities
correspond to registered securities (titres nominatifs/effecten op
naam), which have not been deposited with a financial intermediary
pursuant to the rules of Royal Decree No. 62.

2.1 Choice of law: What law would a court in Belgium apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Belgium

Pursuant to article 91(1) of the PIL Code, the law of the jurisdiction
where the register in which the registered securities are recorded is
physically located (lex rei sitae) governs the rights to such securities.
The register is deemed located at the principal establishment of the
person responsible for making entries in the register, unless



established otherwise. For Belgian companies, the register must be
kept at the registered office.

The lex rei sitae governs, in particular, the existence, nature, content
and scope of in rem rights to the security; the beneficiary of such
rights; the requirements applicable to create, modify, transfer, or
terminate such rights; the requirements applicable to render the
security interest enforceable against third parties; any priority or
ranking rules; and the distribution of the realization proceeds.12

2.2 Choice of law: Other instances where Belgium’s law may apply

There are none.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Belgium

Pursuant to the Collateral Act, a pledge of securities is validly
constituted simply by entering into a pledge agreement. The security
interest thus created is enforceable against third parties as soon as
the secured party or a person acting on its behalf acquires
possession of, or control over, the securities.

It is generally accepted that, for registered securities, possession is
transferred through recordation of the pledge in the issuer’s
securities register.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Belgium

The effect of perfection or protection is that priority is established
against third parties as from recordation of the pledge in the issuer’s
securities register, without any additional steps being required. If
more than one pledge is recorded on the same day, they shall have
the same ranking.



3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Belgium, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Under Belgian law, a pledge of securities credited to a securities
account is deemed a pledge of the account holder’s ownership
interest in the pool of all securities of the same issue, as evidenced
by entries made in the securities account, pursuant to Royal Decree
No. 62 or the Dematerialized Legislation, as the case may be. It is
thus not a pledge of the underlying securities themselves.

In order for a pledge of securities credited to a securities account to
be valid and enforceable, all of the securities to be pledged must be
credited to a special account (or sub-account). A securities account
will only qualify as a special account for this purpose if (i) it is
identified as such on the books of the institution with which the
account is opened and (ii) all securities credited to the account are
pledged pursuant to the same agreement (i.e., no other assets may
be credited to the special account). It is therefore not possible to
pledge only some of the securities credited to an account (or sub-
account).

3.2 Choice of law: What law would a court in Belgium apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Belgium (or where Belgium’s law
governs the account, if relevant)



Pursuant to article 91(1) of the PIL Code, the rights to a security that
must by law be recorded in a register are governed by the law of the
country where the register is located. This rule applies regardless of
whether the law in question is Belgian law or another country’s law.
Although article 91(1) refers only to securities recorded in a register,
it is generally accepted that the same rule applies to securities
credited to an account. For such securities, the governing law will
thus be that of the country where the account is located.

The lex rei sitae governs, in particular, the existence, nature, content,
and scope of in rem rights to the security; the beneficiary of such
rights; the requirements applicable to create, modify, transfer, or
terminate such rights; the requirements applicable to render the
security interest enforceable against third parties; any priority or
ranking rules; and the distribution of the realization proceeds.13 This
is the common conflict-of-law rule for all types of assets.

The same rule can be found in article 8(2) of the Act of April 28,
1999 transposing into Belgian law Directive 98/26/EC of May 19,
1998, on settlement finality in payment and securities settlement
systems (the Settlement Finality Act),14 which provides that when a
security interest has been granted in securities credited to an
account in a securities settlement system (such as the Euroclear
System) to the benefit of a participant in the system, the operator of
the system, a European Union central bank or the European Central
Bank, all questions concerning (i) the legal nature and proprietary
effects of collateral in the form of securities credited to an account,
(ii) the steps necessary to render such collateral enforceable against
third parties, (iii) competing titles and good faith acquisitions, and (iv)
the steps required to realize the collateral are governed by the law of
the jurisdiction where the securities account is located.

The Collateral Act contains a similar conflict-of-law rule specifically
applicable to security interests in securities credited to an account.
Article 17 of the Collateral Act indeed provides that all questions
concerning (i) the legal nature and proprietary effects of collateral
that takes the form of securities credited to an account, (ii) the steps



necessary to render the collateral arrangement enforceable against
third parties, (iii) competing titles and good faith acquisitions, and (iv)
the steps required to realize the collateral are governed by the law of
the jurisdiction where the securities account is maintained. It is
generally accepted that an account is located at the place where it is
maintained.

The conflict-of-law provisions in the PIL Code, the Settlement Finality
Act, and the Collateral Act therefore all point to the same law, i.e.,
the law of the place where the securities account is located or
maintained. Only the PIL Code, however, provides some guidance
as to which criteria should be used to determine where a securities
account is located. Article 91(1) of the PIL Code provides that an
account is deemed located at the institution’s principal
establishment. This presumption is rebuttable.

It is generally accepted that the following factors are important for
the purpose of determining the location of an account: the parties’
intention (as evidenced by the contractual provisions); the office
where the account was opened; the office handling the relationship
with the account holder; the office responsible for making or
monitoring entries in the securities account; the office responsible for
administering payments or corporate actions; and the account
number, bank code, or other specific means of identification. None of
these factors, taken alone, is decisive. The most important factor is
probably the parties’ intention, but the choice made by the parties
will be upheld only if (i) it is corroborated by other connecting factors
and (ii) most of the other factors do not all point to another law.

On the other hand, the following factors may, as a general rule, be
disregarded: the place where the technology supporting the
bookkeeping or data processing for the securities account is located,
the place where call centers for communication with account holders
are located or operated, the place where mailings in relation to the
securities account are organized or files or archives kept, and the
place from which representative or administrative functions are
exercised.



b. The securities account is located in, or is maintained by a
broker/intermediary located in, Belgium, and an Other Jurisdiction’s
law governs the account agreement
As discussed in section 3.2 above, pursuant to the Belgian conflict-
of-law rules, these matters are governed by the law of the jurisdiction
where the securities account is located or maintained. The law
chosen by the parties to govern the account agreement is one of the
most important factors when it comes to determining where the
account is located. A Belgian court should therefore recognize and
give effect to this choice, provided all or a substantial part of the
other factors mentioned above does not point to another jurisdiction.

3.3 Choice of law: Other instances where the law of Belgium may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Belgium, but the issuer of securities
credited to the securities account is organized under the law of
Belgium, would Belgium’s law apply?
No, pursuant to Belgian conflict-of-law rules, Belgium’s law would not
apply.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Belgium, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Belgium, would
Belgium’s law apply, and if so, to what extent?
No, pursuant to Belgian conflict-of-law rules, Belgium’s law would not
apply.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Belgium

In order for a pledge of securities credited to a securities account to
be valid and enforceable, all of the securities to be pledged must be
credited to a special account (or sub-account). A securities account
will only qualify as a special account for this purpose if (i) it is
identified as such on the books of the institution with which the



account is opened and (ii) all securities credited to the account are
pledged pursuant to the same agreement (i.e., no other assets may
be credited to the special account).

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Belgium

The effect of perfection or protection is that priority is established
against third parties at the time the securities are credited to the
special account without any additional steps being required.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Belgium, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

A deposit account can be used to hold either securities15 or cash.
The answers to the following questions are based on the assumption
that the deposit account is used to hold cash.

Under Belgian law, cash held in a deposit account constitutes a
claim against the institution with which the account is opened. Hence
a pledge of a bank account constitutes a pledge of the account
holder’s claim against the bank rather than a pledge of scriptural
money (i.e., money held by a bank in electronic form).

4.2 Choice of law: What law would a court in Belgium apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Belgium (or where Belgium’s law governs the account, if
relevant)
Pursuant to article 14 of Regulation 593/2008 of June 17, 2008, on
the law applicable to contractual obligations (Rome I), (i) the



relationship between the pledgor and the secured party is governed
by the law applicable to the pledge agreement and (ii) the law
governing the pledged claim (i.e., the bank account relationship)
determines whether the claim can be pledged, the relationship
between the secured party and the bank, the conditions under which
the pledge can be invoked against the bank, and whether the bank’s
obligations have been discharged.

As regards enforceability of the pledge against third parties other
than the debtor of the pledged claim (i.e., the bank), article 87(3) of
the PIL Code provides that the creation of in rem rights (such as a
security interest) to a claim and the effects on such rights of transfer
of the underlying claim are governed by the law of the jurisdiction on
whose territory the pledgor’s habitual residence or principal
establishment was located at the time of creation of the pledge or
occurrence of the transfer.

The location of the deposit account is therefore irrelevant for the
purpose of determining the law applicable to the matters mentioned
above.

b. The deposit account is located in, or is maintained by a bank
located in, Belgium, and an Other Jurisdiction’s law governs the
account agreement
As discussed in section 4.2 above, pursuant to article 14 of
Regulation 593/2008 of June 17, 2008, on the law applicable to
contractual obligations (Rome I), (i) the relationship between the
pledgor and the secured party is governed by the law applicable to
the pledge agreement and (ii) the law governing the pledged claim
(i.e., the bank account relationship) determines whether the claim
can be pledged, the relationship between the secured party and the
bank, the conditions under which the pledge can be invoked against
the bank, and whether the bank’s obligations have been discharged.

As regards enforceability of the pledge against third parties other
than the debtor of the pledged claim (i.e., the bank), article 87(3) of
the PIL Code provides that the creation of in rem rights (such as a
security interest) to a claim and the effects on such rights of transfer



of the underlying claim are governed by the law of the jurisdiction on
whose territory the pledgor’s habitual residence or principal
establishment was located at the time of creation of the pledge or
occurrence of the transfer.

4.3 Choice of law: Other instances where the law of Belgium may
apply

There are none.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Belgium

A pledge of a cash account (a claim against the bank) is valid and
enforceable against third parties other than the debtor of the pledged
claim (the bank) as from entry into the pledge agreement, without
any additional steps being required. The pledge is enforceable
against the debtor of the pledged claim (the bank) as from
notification of the pledge to the bank or acknowledgement by the
bank of the pledge.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Belgium

The effect of perfection or protection is that priority is established
against third parties other than the debtor of the pledged claim as
from entry into the security agreement (i.e., the secured party under
the security agreement entered into first will have priority over
secured parties under possible subsequent security agreements),
without any additional steps being required.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Belgium



If the pledgor is a Belgian company, its articles of association should
be checked in order to ensure that the grant of the security interest
falls within its corporate purpose. Moreover, it should be verified that
the required corporate actions have been taken (e.g., board
approval, unless the matter is considered day-to-day management of
the company). Further, it should be determined whether the grant of
the security interest raises any financial assistance issues.

Finally, if the collateral consists of securities issued by a Belgian
company, the parties should check the issuer’s articles of association
to ensure that there are no provisions preventing or limiting the right
to pledge the securities or realize them upon the occurrence of an
event of default.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Belgium or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Belgium?

The answers would not change.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Belgium, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

Although there is no statutory requirement to have an additional
agreement governed by Belgian law, it is market practice to do so
when the pledged securities/ securities accounts are located in
Belgium or when the cash accounts are held with a Belgian bank.
Such an agreement can, among other things, help to avoid conflict-
of-law issues since the pledge agreement would in such a case be
governed by the same law as the lex rei sitae (in the case of a



pledge of securities) or the law governing the pledged claim (in the
case of a pledge of cash deposited with a Belgian bank), i.e., Belgian
law.

Also, with regard to pledges of securities credited to a securities
account, the agreement usually contains specific language dealing
with the special account requirement.16

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Belgium

Based on the in rem subrogation theory, the right of the secured
party to the collateral is, as a general rule, replaced by a right to the
realization proceeds, without any additional steps being required.

G.5 Rehypothecation of collateral under the law of Belgium

The Collateral Act expressly provides for the possibility for the
pledgor to authorize the secured party to use the pledged securities.
This right is furthermore subject to the conditions set out in article 15
of Regulation (EU) 2015/2365 of November 25, 2015, on
transparency of securities financing transactions and of reuse (the
SFTR): (i) the pledgor must be duly informed in writing by the
secured party of the risks and consequences that may be involved in
the granting of consent to a right of use of the collateral (in particular,
in the event of the default of the secured party) and (ii) the pledgor
must have granted its prior express written consent to the reuse of
the collateral. In addition, any exercise of the right to reuse is subject
to (i) compliance with the terms specified in the collateral
arrangement and (ii) transfer of the securities received under the
collateral arrangement from the pledgor’s account.

Since both the Collateral Act and the SFTR provide for the possibility
to authorize the secured party to use the pledged securities, the
existence of such a right does not affect the analysis herein.

G.6 Exercise of remedies under the law of Belgium



Pursuant to the Collateral Act, the pledgor may realize the collateral
without notice or judicial authorization, unless the pledge agreement
provides otherwise. In addition, the pledge agreement may provide
that the secured party is entitled to enforce the security interest by
way of appropriation. In this case, the pledge agreement should
specify the valuation method to be used.

With regard to pledges of cash, if the secured party is the institution
with which the cash account is opened, it will be entitled to apply the
cash credited to the pledged account against the secured claim. If
the account is opened with a third party, the secured party must
instruct that institution to transfer the cash to it so that it can be
applied to the secured claim. In order to avoid discussion as to
whether the secured party is entitled to give such instructions, the
pledge agreement should expressly authorize the secured party to
do so. In addition, the notification of the pledge to the bank17 should
refer to this authorization.

With regard to the exercise of the rights attached to the pledged
securities (voting rights and rights to interest/dividends), it is
generally accepted that the pledgor continues to exercise these
rights for the duration of the pledge, unless the pledge agreement
provides otherwise. Pledge agreements governed by Belgian law
often provide that, upon the occurrence of an event of default, these
rights shall be exercised by the secured party.
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•    The concept of “perfection” is not applicable in Bermuda, but
priority can be established as between charges that are capable
of being registered under the Bermuda Companies Act 1981 (as
amended, the Act),1 where the question of priority falls under
Bermuda law.

•    Charges over the assets of Bermuda companies (other than real
property in Bermuda or a ship, aircraft, or aircraft engine
registered in Bermuda) wherever situated, and charges on assets
situated in Bermuda (other than real property in Bermuda or a
ship, aircraft, or aircraft engine registered in Bermuda), which are
granted by or to companies incorporated outside Bermuda, are
capable of being registered in Bermuda in the office of the
Registrar of Companies pursuant to the provisions of part V of the



Act.2 Registration under the Act is for the most part the only
method of registration of charges over the assets of Bermuda
companies or over the assets in Bermuda of foreign companies.3
Registration under the Act is not compulsory and does not affect
the validity or enforceability of a charge and there is no time limit
within which registration of a charge must be effected. However,
in the event that questions of priority fall to be determined by
reference to Bermuda law, any charge registered pursuant to the
Act will take priority over any other charge that is registered
subsequently in regard to the same assets, and over all other
charges created over such assets after July 1, 1983, which are
not registered.

•    On the basis that it creates a charge, as that term is understood
under the laws of Bermuda, under the laws of an Other
Jurisdiction by which a security agreement is expressed to be
governed, the security agreement creates a charge over the
assets of a company capable of registration in Bermuda. The
security document should be filed with the Registrar of
Companies in Bermuda in order to establish its priority.

•    Where a security agreement is expressly stated to be governed
by the laws of an Other Jurisdiction, such governing law would be
recognized, upheld, and applied by the courts of Bermuda as a
valid choice of law and the proper law of the security agreement
provided it is a bona fide choice of law in proceedings brought
before them in relation to the security agreement except for those
laws (i) which the Bermuda courts consider to be procedural in
nature or (ii) the application of which would be inconsistent with
public policy as that term is interpreted under Bermuda law. This
is not affected by the physical location of the asset constituting
collateral, the jurisdiction of the pledgor, or whether it relates to a
certificated security or noncertificated security or a securities
account.

•    In terms of enforcement of a security agreement in Bermuda
involving securities or shares in a Bermuda company, there are
usually three potential avenues of enforcement: (i) direct
appropriation; (ii) appointment of a receiver; or (iii) foreclosure.



•    The granting of a charge over securities of a Bermuda exempted
company to nonresidents of Bermuda requires the prior consent
of the Bermuda Monetary Authority (BMA).4 Under the BMA’s
policy dated June 1, 2005, general permission has been given for
the granting of any charge or other security interest over
securities of a Bermuda exempted company (and for the
subsequent transfer of any such securities upon subsequent
enforcement of such charge or other security interest) to a
licensed bank or other licensed lending institution in an approved
jurisdiction, namely Bermuda, the United States, Canada,
Australia, all European Union countries, Hong Kong, Singapore,
Norway, Switzerland, and Japan.5

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Bermuda for
purposes of creating and perfecting a security interest?

There is no specific defined term for “security” in Bermuda legislation
for the purposes of creating or granting a security interest over or in
“securities” as such term is defined under the Uniform Commercial
Code. What constitutes a “security” in Bermuda for purposes of
creating or granting a security interest is by way of English common
law interpretation and would include assets that are tangible or
intangible. It is possible to create or grant an interest over or in any
interest a person has in a business venture.

For the purposes of exchange control only, there is a defined term
under

•    Section 1 of the Exchange Control Act 1972 ( the 1972 Act) of
“securities” being shares, stock, bonds, notes (other than
promissory notes), debentures, debenture stock, units under a
unit trust scheme, and shares in an oil royalty;6 and

•    “Secondary Securities” being any document that is created to be
a certificate of title to a security, including any letter of allotment,



which may be renounced, any letter of rights, any warrant
conferring an option to acquire a security, any deposit certificate
in respect of securities, any letter of allotment, which may not be
renounced, any renounceable certificate, any scrip certificate, any
rights coupon, any bond mandate, and such other documents
conferring, or containing evidence of, rights, as may be
prescribed in the order.

The concept of “perfection” is not applicable in Bermuda, but priority
can be established as between other charges that are capable of
being registered under section 55 (or 61 [if over Bermuda assets of
non-Bermuda companies]) of the Act in the Register of Charges with
the Registrar of Companies in Bermuda, where the question of
priority falls to Bermuda law.7

No priority is established over any interest that cannot be registered.

P.2 Are debt securities treated differently from equity securities under
the law of Bermuda for purposes of creating and perfecting a
security interest in such securities?

Debt securities and equity securities are treated the same for
purposes of creating a security interest in such securities. BMA
consent is required, however, for granting a charge over equity
securities. Under the BMA’s policy dated June 1, 2005, general
permission has been given for the granting of any charge or other
security interest over securities of a Bermuda exempted company
(and for the subsequent transfer of any such securities upon
subsequent enforcement of such charge or other security interest) to
a licensed bank or other licensed lending institution in an approved
jurisdiction, namely Bermuda, the United States, Canada, Australia,
all European Union countries, Hong Kong, Singapore, Norway,
Switzerland, and Japan.8 Anything other than as listed above would
be subject to BMA consent, which is applied for by way of letter to
the BMA.

The concept of “perfection” is not applicable in Bermuda.



P.3 Under what circumstances is intercompany debt a “security”
under the law of Bermuda?

An intercompany debt would be treated as a “debt security” where a
security interest is granted over the intercompany debt as an asset,
commonly by way of an assignment or charge to a secured party. In
such circumstances the original debt and the assignment or charge
would both be in documented form.

1. Collateral Consisting of Directly Held
Certificated Securities

In Bermuda, certificated securities issued by a Bermuda entity are
represented by “certificates of title to securities.” Under the 1972 Act
a “certificate of title to securities” is interpreted to mean any
document of a title whereby a person recognizes the title of another
to securities issued or to be issued by the first mentioned person,
and in the case of any such document with coupons (whether
attached or on separate coupon sheets), includes any coupons that
have not been detached.9 “Coupon” under Exchange Control
Regulations 1973 means a coupon representing dividends or interest
on a security.10

1.1 Choice of law: What law would a court in Bermuda apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Bermuda and the
certificates are located in Bermuda

Creation and Perfection: A Bermuda court would look to the
governing law clause of the security agreement, which would be
recognized, upheld, and applied by the courts of Bermuda as a valid
choice of law and the proper law of the security agreement except
for those laws (i) which the Bermuda courts consider to be



procedural in nature or (ii) the application of which would be
inconsistent with public policy as that term is interpreted under
Bermuda law.

Where a security agreement does not contain a governing law
clause, the issuer of the certificated securities is a Bermuda entity,
and the certificates are physically located in Bermuda, the law of
Bermuda would apply. It is always best practice, however, to
expressly state the applicable governing law to avoid any
uncertainty, even in a purely domestic transaction.

Priority: A Bermuda court would look to the governing law clause of
the security agreement, which would be recognized, upheld, and
applied by the courts of Bermuda as a valid choice of law and the
proper law of the security agreement except for those laws (i) which
the Bermuda courts consider to be procedural in nature or (ii) the
application of which would be inconsistent with public policy as that
term is interpreted under Bermuda law.

Where a security agreement does not contain a governing law
clause, the issuer of the certificated securities is a Bermuda entity,
and the certificates are physically located in Bermuda, the law of
Bermuda would apply. It is always best practice, however, to
expressly state the applicable governing law to avoid any
uncertainty, even in a purely domestic transaction.

Remedies: A Bermuda court would look to the governing law clause
of the security agreement, which would be recognized, upheld, and
applied by the courts of Bermuda as a valid choice of law and the
proper law of the security agreement except for those laws (i) which
the Bermuda courts consider to be procedural in nature or (ii) the
application of which would be inconsistent with public policy as that
term is interpreted under Bermuda law.

Where a security agreement does not contain a governing law
clause, the issuer of the certificated securities is a Bermuda entity,
and the certificates are physically located in Bermuda, the law of
Bermuda would apply. It is always best practice, however, to



expressly state the applicable governing law to avoid any
uncertainty, even in a purely domestic transaction.

b. The issuer is organized under the law of Bermuda and the
certificates are located in an Other Jurisdiction

Creation and Perfection: Share certificates only constitute evidence
of title, and it is irrelevant where they are physically held, whether in
or outside Bermuda. Further, a company’s register of members is
prima facie evidence of title of shareholding in a Bermuda company.

A Bermuda court would look to the governing law clause of the
security agreement, which would be recognized, upheld, and applied
by the courts of Bermuda as a valid choice of law and the proper law
of the security agreement except for those laws (i) which the
Bermuda courts consider to be procedural in nature or (ii) the
application of which would be inconsistent with public policy as that
term is interpreted under Bermuda law. However, where a security
agreement does not contain a governing law clause, the issuer of the
certificated securities is a Bermuda entity, and the certificates are not
physically located in Bermuda, the law of Bermuda would apply.
However, it is always best practice to expressly state the applicable
governing law to avoid any uncertainty, even in a purely domestic
transaction.

Priority: Share certificates only constitute evidence of title, and it is
irrelevant where they are physically held, whether in or outside
Bermuda. Further, a company’s register of members is prima facie
evidence of title of shareholding in a Bermuda company.

A Bermuda court would look to the governing law clause of the
security agreement, which would be recognized, upheld, and applied
by the courts of Bermuda as a valid choice of law and the proper law
of the security agreement except for those laws (i) which the
Bermuda courts consider to be procedural in nature or (ii) the
application of which would be inconsistent with public policy as that
term is interpreted under Bermuda law. However, where a security
agreement does not contain a governing law clause, the issuer of the



certificated securities is a Bermuda entity, and the certificates are not
physically located in Bermuda, the law of Bermuda would apply.
However, it is always best practice to expressly state the applicable
governing law to avoid any uncertainty, even in a purely domestic
transaction.

Remedies: Share certificates only constitute evidence of title, and it
is irrelevant where they are physically held, whether in or outside
Bermuda. Further, a company’s register of members is prima facie
evidence of title of shareholding in a Bermuda company.

A Bermuda court would look to the governing law clause of the
security agreement, which would be recognized, upheld, and applied
by the courts of Bermuda as a valid choice of law and the proper law
of the security agreement except for those laws (i) which the
Bermuda courts consider to be procedural in nature or (ii) the
application of which would be inconsistent with public policy as that
term is interpreted under Bermuda law. However, where a security
agreement does not contain a governing law clause, the issuer of the
certificated securities is a Bermuda entity, and the certificates are not
physically located in Bermuda, the law of Bermuda would apply.
However, it is always best practice to expressly state the applicable
governing law to avoid any uncertainty, even in a purely domestic
transaction.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Bermuda

Creation and Perfection: A Bermuda court would look to the
governing law clause of the security agreement, which would be
recognized, upheld, and applied by the courts of Bermuda as a valid
choice of law except for those laws (i) which the Bermuda courts
consider to be procedural in nature or (ii) the application of which
would be inconsistent with public policy as that term is interpreted
under Bermuda law but otherwise would apply the law of Bermuda
where a nexus can be established.



Priority: A Bermuda court would look to the governing law clause of
the security agreement, which would be recognized, upheld, and
applied by the courts of Bermuda as a valid choice of law except for
those laws (i) which the Bermuda courts consider to be procedural in
nature or (ii) the application of which would be inconsistent with
public policy as that term is interpreted under Bermuda law but
otherwise would apply the law of Bermuda where a nexus can be
established.

Remedies: A Bermuda court would look to the governing law clause
of the security agreement, which would be recognized, upheld, and
applied by the courts of Bermuda as a valid choice of law except for
those laws (i) which the Bermuda courts consider to be procedural in
nature or (ii) the application of which would be inconsistent with
public policy as that term is interpreted under Bermuda law but
otherwise would apply the law of Bermuda where a nexus can be
established.

1.2 Choice of law: Other instances where Bermuda’s law may apply

None, unless the criteria for respecting governing clauses are not
met.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Bermuda

The concept of “perfection” is not applicable in Bermuda. Priority can
be established, however, as between charges over the same
securities that are capable of being registered under section 55 (or
61 [if over Bermuda assets of non-Bermuda companies]) of the Act11

in the Register of Charges with the Registrar of Companies in
Bermuda, where the question of priority falls to Bermuda law. A
security certificate does not embody the rights inherent in the asset
unless declared to be so (such as coupons and bearer
certificates).12



1.4 Effect of an enforceable security interest against third parties and
priority under the law of Bermuda

In Bermuda, registration under part V of the Act is not necessary to
perfect a charge over securities (as that concept does not exist
under Bermuda law) but is generally always carried out in order to
establish and preserve priority of the security interest under
Bermuda law.

Priority in Bermuda is governed by date and time of registration, not
the date of creation of a charge.13 In respect of share charges,
although not considered perfection steps, it is always recommended
that a set of deliverables to the secured party as listed below be
included ancillary to the share charge (or noted in register of
members):

•    executed but undated share transfer forms in respect of the
shares;

•    original share certificates (if any) and often with a legend to
advise that the shares are the subject of a charge;

•   executed irrevocable proxies or letters of corporate authorization
made in respect of the charged shares in favor of the secured
party in respect of all general meetings and written resolutions of
shareholders of the company;14

•    executed but undated letters of resignation, letters of authority to
date the said resignations, and powers of attorney from the
directors and officers;

•    an undertaking from the company that it will register the transfer
of shares upon delivery of the share transfer form (bylaws should
be checked – see below on bylaw amendments);

•    unanimous written resolutions of the board of directors of the
issuing company approving the BMA applications, any bylaw
amendments and shareholder approval if bylaw amendments are
necessary,15 and granting of the charge and the undertaking; and

•    BMA regulatory consent for granting charge and to transfer on
enforcement.



Permission from the BMA must be sought for the issuance or
transfer of any securities of an exempted Bermuda company to
persons nonresident in Bermuda. The corporate administrator of the
Bermuda entity has the ability to obtain such permission through the
digital application system established and operated by the BMA for
such purposes. The BMA has granted general permission under the
Exchange Control Regulations 1973 for the granting of a charge to a
licensed bank or licensed lending institution in a specific list of
countries, namely Bermuda, the United States, Canada, Australia, all
European Union countries, Hong Kong, Singapore, Norway,
Switzerland, and Japan.16

It is good practice to amend (if necessary) the bylaws of a company
to (among other things) (i) explicitly allow shareholders to mortgage
or charge their shares in the company and prevent the company
from issuing shares, reducing its capital or amalgamating without the
prior consent of the secured party; (ii) to remove or disapply (a) any
lien that attaches to shares in favor of the issuing company, (b) the
board’s discretionary right to refuse a transfer applicable to
enforcement of the security interest, and (c) preemption rights and
any similar restrictions; and (iii) to ensure that irrevocable proxies
can be granted. Additionally, shareholder’s resolutions approving the
aforesaid bylaw amendments will be required.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Bermuda apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Bermuda

Creation and Perfection: A Bermuda court would look to the
governing law clause of the security agreement, which would be
recognized, upheld, and applied by the courts of Bermuda as a valid



choice of law and the proper law of the security agreement except
for those laws (i) which the Bermuda courts consider to be
procedural in nature or (ii) the application of which would be
inconsistent with public policy as that term is interpreted under
Bermuda law. Where a security agreement does not contain a
governing law clause and the issuer of the uncertificated securities is
a Bermuda entity, the law of Bermuda would apply. It is always best
practice, however, to expressly state the applicable governing law to
avoid any uncertainty, even in a purely domestic transaction.

Priority: A Bermuda court would look to the governing law clause of
the security agreement, which would be recognized, upheld, and
applied by the courts of Bermuda as a valid choice of law and the
proper law of the security agreement except for those laws (i) which
the Bermuda courts consider to be procedural in nature or (ii) the
application of which would be inconsistent with public policy as that
term is interpreted under Bermuda law. Where a security agreement
does not contain a governing law clause and the issuer of the
uncertificated securities is a Bermuda entity, the law of Bermuda
would apply. It is always best practice, however, to expressly state
the applicable governing law to avoid any uncertainty, even in a
purely domestic transaction.

Remedies: A Bermuda court would look to the governing law clause
of the security agreement, which would be recognized, upheld, and
applied by the courts of Bermuda as a valid choice of law and the
proper law of the security agreement except for those laws (i) which
the Bermuda courts consider to be procedural in nature or (ii) the
application of which would be inconsistent with public policy as that
term is interpreted under Bermuda law. Where a security agreement
does not contain a governing law clause and the issuer of the
uncertificated securities is a Bermuda entity, the law of Bermuda
would apply. It is always best practice, however, to expressly state
the applicable governing law to avoid any uncertainty, even in a
purely domestic transaction.

2.2 Choice of law: Other instances where Bermuda’s law may apply



None, unless the criteria for respecting governing clauses are not
met.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Bermuda

The concept of “perfection” is not applicable in Bermuda, but priority
can be established as between other charges over the same
securities that are capable of being registered under section 55 (or
61 [if over Bermuda assets of non-Bermuda companies]) of the Act17

in the Register of Charges with the Registrar of Companies in
Bermuda.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Bermuda

In Bermuda, registration under part V of the Act is not necessary to
perfect a charge over securities but is generally always carried out in
order to establish and preserve priority of the security interest under
Bermuda law.

Priority in Bermuda is governed by date and time of registration, not
the date of creation of a charge.18 In respect of share charges,
although not considered perfection steps, it is always recommended
that a set of deliverables to the secured party as listed below be
included ancillary to the share charge (or noted in register of
members):

•    executed but undated share transfer forms in respect of the
shares;

•    original share certificates (if any) and often with a legend to
advise that the shares are the subject of a charge;19

•    executed irrevocable proxies or letters of corporate authorization
made in respect of the charged shares in favor of the secured
party in respect of all general meetings and written resolutions of
shareholders of the company;20



•    executed but undated letters of resignation, letters of authority to
date the said resignations, and powers of attorney from the
directors and officers;

•    an undertaking from the company that it will register the transfer
of shares upon delivery of the share transfer form;21

•    unanimous written resolutions of the board of directors of the
issuing company approving the BMA’s applications, any bylaw
amendments, and shareholder approval if bylaw amendments are
necessary22 and granting of the charge and the undertaking; and

•    BMA regulatory consent for granting charge and to transfer on
enforcement.

Permission from the BMA must be sought for the issuance or
transfer of any securities of an exempted Bermuda company to
persons nonresident in Bermuda. The corporate administrator of the
Bermuda entity has the ability to obtain such permission through the
digital application system established and operated by the BMA for
such purposes. The BMA has granted general permission under the
Exchange Control Regulations 1973 for the granting of a charge to a
licensed bank or licensed lending institution in a specific list of
countries, namely Bermuda, the United States, Canada, Australia, all
European Union countries, Hong Kong, Singapore, Norway,
Switzerland, and Japan.23

It is good practice to amend (if necessary) the bylaws of a company
(among other things) (i) to explicitly allow shareholders to mortgage
or charge their shares in the company and prevent the company
from issuing shares, reducing its capital or amalgamating without the
prior consent of the secured party; (ii) to remove or disapply (a) any
lien which attaches to shares in favor of the issuing company, (b) the
board’s discretionary right to refuse a transfer applicable to
enforcement of the security interest, and (c) preemption rights and
any similar restrictions; and (iii) to ensure that irrevocable proxies
can be granted. Additionally, shareholder’s resolutions approving the
aforesaid bylaw amendments will be required.



3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Bermuda, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

No, a securities account to which securities are credited does not
constitute a category of collateral separate from the underlying
securities. If the underlying securities are clearly identified and
controlled within the securities account, a legal or equitable charge
can be taken over those underlying securities.

3.2 Choice of law: What law would a court in Bermuda apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Bermuda (or where Bermuda’s law
governs the account, if relevant)

Creation and Perfection: Creation and perfection are governed by
the law of the security agreement and it is irrelevant where the
securities account is located or maintained by a broker or
intermediary in or outside of Bermuda.

Priority: Priority is governed by the law of the security agreement and
it is irrelevant where the securities account is located or maintained
by a broker or intermediary in or outside of Bermuda.

Remedies: Remedies are governed by the law of the security
agreement and it is irrelevant where the securities account is located
or maintained by a broker or intermediary in or outside of Bermuda.



b. The securities account is located in, or is maintained by a
broker/intermediary located in, Bermuda, and an Other Jurisdiction’s
law governs the account agreement

Creation and Perfection: Creation and perfection are governed by
the law of the security agreement and it is irrelevant where the
securities account is located or maintained by a broker or
intermediary in or outside of Bermuda.

Priority: Priority is governed by the law of the security agreement and
it is irrelevant where the securities account is located or maintained
by a broker or intermediary in or outside of Bermuda.

Remedies: Remedies are governed by the law of the security
agreement and it is irrelevant where the securities account is located
or maintained by a broker or intermediary in or outside of Bermuda.

3.3 Choice of law: Other instances where the law of Bermuda may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Bermuda, but the issuer of securities
credited to the securities account is organized under the law of
Bermuda, would Bermuda’s law apply?
No, the governing law of the security agreement will prevail and it is
irrelevant where the securities account is located or maintained by a
broker or intermediary in or outside of Bermuda.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Bermuda, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Bermuda, would
Bermuda’s law apply, and if so, to what extent?
No, the governing law of the security agreement will prevail and it is
irrelevant where the securities account is located or maintained by a
broker or intermediary in or outside of Bermuda.



3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Bermuda

The concept of “perfection” is not applicable in Bermuda, but note
the discussion of registration of the charge over securities discussed
previously in this chapter. Registration of the charge is similarly
applicable to the securities credited to a securities account.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Bermuda

The concept of “perfection” is not applicable in Bermuda, but priority
can be established as between other charges over the same
securities that are capable of being registered under section 55 (or
61 [if over Bermuda assets of non-Bermuda companies]) of the Act
in the Register of Charges with the Registrar of Companies in
Bermuda but note the discussion of registration of the charge over
securities discussed previously in this chapter, which similarly
applies to the securities credited to the securities account.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Bermuda, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

A security interest can be taken over the underlying assets in a
deposit account. Such underlying assets would include cash
deposits.

4.2 Choice of law: What law would a court in Bermuda apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Bermuda (or where Bermuda’s law governs the account,



if relevant)

Creation and Perfection: Creation and perfection of a security
interest are governed by the law of the security agreement and it is
irrelevant where the deposit account is located or maintained by a
bank, in or outside of Bermuda, although banks in Bermuda will
ordinarily require any such charge to be in a form approved by them
and subject to Bermuda law.

Priority: Priority of a security interest is governed by the law of the
security agreement and it is irrelevant where the deposit account is
located or maintained by a bank, in or outside of Bermuda, although
banks in Bermuda will ordinarily require any such charge to be in a
form approved by them and subject to Bermuda law.

Remedies: Remedies are governed by the law of the security
agreement and it is irrelevant where the deposit account is located or
maintained by a bank, in or outside of Bermuda, although banks in
Bermuda will ordinarily require any such charge to be in a form
approved by them and subject to Bermuda law.

b. The deposit account is located in, or is maintained by a bank
located in, Bermuda, and an Other Jurisdiction’s law governs the
account agreement

Creation and Perfection: Creation and perfection are governed by
the law of the deposit agreement. A court would look to the
governing law clause of the deposit agreement but otherwise would
apply the law of Bermuda when a nexus can be established.

Priority: Priority is governed by the law of the deposit agreement. A
court would look to the governing law clause of the deposit
agreement but otherwise would apply the law of Bermuda when a
nexus can be established.

Remedies: Remedies are governed by the law of the deposit
agreement. A court would look to the governing law clause of the



deposit agreement but otherwise would apply the law of Bermuda
when a nexus can be established.

4.3 Choice of law: Other instances where the law of Bermuda may
apply

No, the governing law of the security agreement will prevail and it is
irrelevant where the deposit account is located or maintained by a
bank in or outside of Bermuda.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Bermuda

The concept of “perfection” is not applicable in Bermuda, but note
the discussion of registration of the charge discussed previously in
this chapter, which similarly applies to the security interest in the
deposit account.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Bermuda

In respect of a deposit account charge, it is best practice to serve
notices signed by the borrower of assignment to the account bank
that the deposit account is maintained so as to put the bank on
notice of the charge. Priority is established by registration under
section 55 of the Companies Act 1981 in the Register of Charges
with the Registrar of Companies in Bermuda.24 A lender’s position is
strengthened further by getting a signed acknowledgment from the
account bank, confirming (among other things) that it accepts the
borrower’s instructions in the notice and that it will not permit any
withdrawals from the deposit account without the lender’s prior
written consent. Note also that in Bermuda it is typical for a bank not
to accept or recognize a charge over amounts unless the charge has
been approved by it and is subject to Bermuda law.

G. General Issues



G.1 Corporate authority issues for the pledgor that may arise under
the law of Bermuda

Unless restrictions exist in constitutional documents of the pledgor,
no corporate authority issues exist under Bermuda law.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Bermuda
or any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Bermuda?

The general rule is that the governing law of the security agreement
prevails. The answers above do not change whether or not the
pledgor is organized in Bermuda or the pledgor’s chief executive
office is located in Bermuda.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Bermuda, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

If you recommend executing an additional agreement governed by
the law of a jurisdiction other than a U.S. State, (a) would the
agreement take the form of a security agreement, a charge, an
assignment, or another form, and (b) would such an agreement
(including an agreement that incorporates the concept of a collateral
agent) raise issues under the law of your jurisdiction?

(i)    The authors recommend individual Bermuda law security
documents such as share charges, account charges, or an
assignment be taken where the jurisdiction of formation of the
issuer is Bermuda. A Bermuda law security document is not
needed, however, in cases where the governing law of the



account agreement for a securities account or a deposit account
is the law of Bermuda.

(ii)   The authors would not recommend incorporating specific
provisions in a U.S. State law–governed security agreement, but
if done would not expect such additional security agreement to
raise any issues under Bermuda law.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Bermuda

As a general principle, Bermuda law will recognize a continuing
security interest in the proceeds of the sale or disposal of the
collateral, whether or not described in the security agreement and
unless otherwise agreed. Such continuing security interest is subject
to ordinary rules of tracing. Typically a security agreement provides
that the pledgor of the security interest retains the right to dividends
and distributions up until the event of default.

The concept of “perfection” is not applicable in Bermuda, but priority
in proceeds can be established as between other charges that are
capable of being registered under section(s) 55 (or 61, if over
Bermuda assets of non-Bermuda companies) of the Act in the
Register of Charges with the Registrar of Companies in Bermuda.
The registration need not describe the nature of the proceeds with
specificity for the registration to apply to proceeds.

G.5 Rehypothecation of collateral under the law of Bermuda

No, this would not affect the analysis.

G.6 Exercise of remedies under the law of Bermuda

In Bermuda, there are usually three potential avenues of
enforcement of a security agreement involving shares in a Bermuda
company: (i) direct appropriation, (ii) appointment of a receiver, and
(iii) foreclosure, as explained in further detail below.

(i)    Direct appropriation



This is a self-help remedy, and there is no requirement to go
through the courts. This involves the secured party applying to
the company whose shares are being charged for a transfer of
the legal title to the shares to and into the name of the secured
party and for onward sale of the shares in order that the
proceeds be applied in satisfaction of the debt. There would be a
duty to account to the pledgor in respect of any surplus proceeds
of such sale.

(ii)   Appointment of a receiver
Where a share charge expressly includes the power to appoint a
receiver for the purposes of enforcement, the receiver may
exercise a power of sale in respect of the charged shares and
hence sell such shares on behalf of the charge (acting as the
agent of the secured party). Receivership is a remedy by which
a secured party can enforce its security interest by appointing a
receiver to realize on the secured assets and, after the payment
of the costs of the receivership, distribute the sale proceeds to
the secured party in part or full repayment. No court order is
required.

A receiver’s options include taking possession of the underlying
security, exercising voting rights, or selling the underlying
security to get the best price reasonably obtainable for the
charged property at the time of sale.

(iii)  Power of sale
The power of sale conferred under a share charge entitles the
secured party to sell (and transfer title to) the shares to a third-
party purchaser without the need to apply to the court. This
power is available under the Conveyancing Act of Bermuda
1983.25 The secured party is required to find a purchaser, sell
the assets, execute the sale documents, transfer title, and
assume any liability associated with these tasks. The extent of
this liability is defined by a complex range of common law and
statutory duties applicable under Bermuda law. Accordingly,
lenders enforcing in Bermuda do not commonly exercise their



power of sale themselves following a direct appropriation,
preferring instead to appoint a receiver to sell the assets for
them.

In the case of a security interest over receivables and
contractual rights, such as rights against the deposit bank in
respect of funds in the deposit account, the security document
would generally include provisions that would allow the secured
party to give notice to the counterparty to make future payments
direct to the secured party.

In the case of a security interest over a deposit account where
the secured party is the depository bank, the security document
would normally include setoff rights for the secured party in the
event of a default.
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8    BMA, Issue, Transfer, Redemption and Purchase pt. 4 (June 2005).
9    Exchange Control Act 1972 [1972:109] § 1.
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11  Companies Act 1981 [1981:59] §§ 55, 61.
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14  Constitutional documents should be reviewed to ensure that the irrevocable
proxies are capable of being granted. See below on bylaw amendments.
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16  Exchange Control Regulations 1973 [SR&O 21/1973].
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Highlights

•    Brazilian law provides for a broad definition of the term security,
which includes not only debt and equity instruments normally held
as securities in other jurisdictions, but also derivative agreements
regardless of the nature of their underlying assets.

•    Under Brazilian law, a pledge is an in rem security interest over
movable assets and rights. The pledge consists of the transfer of
possession of a movable asset (which may be tangible or
intangible) made from a pledgor to a secured party in support of a
debt.

•    Brazilian law does not differentiate between legal requirements
for creation and perfection of a pledge. Once a pledge is created,
it is by definition effective toward all (erga omnes) and grants
priority rights to the holder without any further action.



•    Brazilian law has certain particularities regarding the enforcement
of security interests, including the following: (i) the secured party
should judicially enforce the pledge after a default, unless the
pledgor authorizes the secured party to proceed with an out-of-
court sale of the collateral and (ii) the secured party cannot keep
or obtain title of collateral in case of default (prohibition of
commissoria lex), unless the pledgor grants express consent after
the maturity date of the debt or its acceleration.

•    In addition, although Brazilian law grants to the parties the
contractual freedom to select the law that will govern rights and
obligations under international agreements, there are certain
matters over which Brazilian courts have exclusive jurisdiction.
For example, Brazilian law provides that the law of the place
where the asset is located (lex situs or lex rei sitae) governs rights
in rem related to such asset. As a result, Brazilian courts should
apply Brazilian law to a pledge if (i) a certificated security is held
in Brazil, (ii) an uncertificated security is registered in Brazil, (iii) a
securities or deposit account is provided by a depositary’s branch
in Brazil, or (iv) the security interest is enforced in Brazil.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Brazil for purposes
of creating and perfecting a security interest?

There is not a specific definition of “security” solely for purposes of
creating and perfecting a security interest. Instead, the Brazilian
Securities Act1 provides that each of the following constitutes
securities for purposes of such law: (i) shares, corporate bonds, and
subscription bonuses; (ii) coupons, rights, subscription receipts, and
split certificates relating to the securities indicated in item (i) above;
(iii) certificates of deposit of securities; (iv) corporate bonds
certificates; (v) shares of investment funds investing in securities and
shares of investment clubs investing in any type of assets;2
(vi) commercial paper; (vii) futures, options, and other derivatives
agreements whose underlying assets are securities; and (viii) other



derivatives agreements regardless of the respective underlying
assets.

Also, a security includes, when publicly offered, any other collective
investment instrument or agreement that creates the right of
participation on profits or compensation, including as a result of the
rendering of services, and whose profits derive from the efforts of the
entrepreneur or from the efforts of third parties. For such purposes,
an offer is deemed public due to (i) the use of sale or subscription
lists or bulletins, leaflets, prospectuses, or advertisements directed to
the public; (ii) the search for subscribers or purchasers for the
securities by means of employees, agents, or brokers; (iii) trading
carried out in stores, offices, or establishments open to the public, or
by using public means of communication; or (iv) use of oral or written
advertisement, letters, announcements, notices, especially through
mass or electronic media (pages or documents on the worldwide
web or other open computer networks, or through e-mail messages),
encompassing any means of communication targeted at the “general
public” with a view to promoting the subscription or sale of securities,
directly or through third parties acting on behalf of the offering party
or issuer.

P.2 Are debt securities treated differently from equity securities under
the law of Brazil for purposes of creating and perfecting a security
interest in such securities?

Debt and equity securities are both subject to certain common rules
under Brazilian law for the purposes of creating and perfecting a
security interest in such securities, nonetheless security interests
over equity securities are subject to additional rules.

Security interests in both debt and equity securities should be
registered with the applicable Brazilian Public Registry (Real Estate
Registry or Registry of Deeds and Documents, as applicable), which
depends on the type of underlying asset and its location.

In case of the creation of a security interest over equity securities,
the parties should also annotate the security interest in the corporate



books (for registered shares) or before the financial institution (in
case of book-entry shares). Such provisions are not required for
other types of assets including debt securities.

Nonetheless, in case the debt or equity securities are deposited with
a central securities depository, a special regime applies. The
creation and perfection of collateral over debt and equity securities
and over financial assets, which are deposited with a central
securities depository, shall be exclusively done through the systems
of the central securities depository authorized by the Central Bank of
Brazil or by the Securities Exchange Commission of Brazil (in which
case, the parties are not required to register the security documents
with Registry of Deeds and Documents or before the Real Estate
Registry).

P.3 Under what circumstances is intercompany debt a “security”
under the law of Brazil?

An intercompany debt shall not be deemed a security for Brazilian
law purposes, unless such debt is publicly offered.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Brazil apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Brazil and the certificates
are located in Brazil
The law where the assets are located shall govern rights in rem
related to such asset. For purposes of certificated securities, location
is the physical location of the certificate. In case of directly held
certificated securities located in Brazil, Brazilian law must apply. This



single conflict-of-law rule applies to all three issues (creation,
perfection, and priority).

In Brazil, a security interest once created is by definition effective
toward all (erga omnes) and grants priority rights without any further
action. The exercise of remedies against such collateral (created and
perfected under Brazilian law) must also be governed by Brazilian
law.

b. The issuer is organized under the law of Brazil and the certificates
are located in an Other Jurisdiction
As mentioned in section 1.1.(a) above, for purposes of certificated
securities, “location” is the physical location of the certificate. In case
of directly held certificated securities located in an Other Jurisdiction,
the law of the Other Jurisdiction should apply to such directly held
certificated securities. This single conflict-of-law rule applies to all
three issues (creation, perfection, and priority).

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Brazil
The law where the assets are located shall govern rights in rem
related to such asset. For purposes of certificated securities,
“location” is the physical location of the certificate. In case of directly
held certificated securities located in Brazil, Brazilian law must apply.
This single conflict-of-law rule applies to all three issues (creation,
perfection, and priority).

In Brazil, a security interest once created is by definition effective
toward all (erga omnes) and grants priority rights without any further
action. The exercise of remedies against such collateral (created and
perfected under Brazilian law) must also be governed by Brazilian
law.

1.2 Choice of law: Other instances where Brazil’s law may apply

In Brazil, the general conflict-of-law rule provides that if a security
right is to be foreclosed in Brazil, Brazilian laws must apply.



1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Brazil

If Brazilian courts were to apply Brazilian law to govern of a
perfected security interest in a directly held certificated security,
Brazilian law requirements would have to be observed. Accordingly,
the relevant documents must, in general, (i) be in writing; (ii) be
executed by both creditor and pledgor; (iii) contain information
pertaining to the amount (either the exact, estimate, or maximum
amount), maturity, and interest rate (whenever applicable) of the
underlying obligation, as well as a description (including particulars,
which vary depending on the type of collateral such as the number of
the security, the issuer, the number of shares, location, etc.) of the
collateral provided; and (iv) be registered with the relevant public
registries.

In Brazil, the general conflict-of-law rule for tangible assets does not
distinguish between possessory security rights and non-possessory
security rights. Accordingly, the law of the location of the asset must
apply whether or not the secured creditor has possession of the
asset. This is particularly relevant for intangible assets treated as
tangible assets such as negotiable instruments and documents. The
law of the location of the negotiable instrument or document will
govern creation, perfection, and priority matters.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Brazil

In Brazil, a security interest once created is by definition effective
toward all (erga omnes) and grants priority rights without any further
action. Therefore, the first person to create a perfected security
interest shall automatically establish priority.

The existence of security interests may be verified by searching in
the relevant registries. In general, the agreements creating a security
interest are registered with the Registry of Deeds and Documents or
before the Real Estate Registry. Nonetheless, if the collateral is
deposited with a central securities depository, the search must be



conducted through its systems. In addition, if the collateral is a share
(deposited with a central securities depository or not) any preexisting
security interests would also be annotated in the corporate books
(for registered shares) or before the financial institution (in case of
book-entry shares).

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Brazil apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Brazil

The law where the assets are located shall govern rights in rem
related to such asset. If the directly held uncertificated security is
recorded in a registry in Brazil as described above, it is deemed to
be located in Brazil.

Brazilian law must govern the creation of a security interest in
directly held uncertificated securities that are recorded in Brazilian
registries regardless of where the issuer is organized, such as (i)
securities that should be registered before the Registry of Deeds and
Documents or before the Real Estate Registry, (ii) securities
deposited with central securities depository in Brazil, and (iii) shares
registered in the Registered Shares Book of the Issuer and book-
entry shares registered in the books of Brazilian financial institutions.
All these registries are public and open for consultation by parties
that hold any legal interest in their contents.

On the other hand, if the directly held uncertificated securities are not
registered in such system, it is difficult to determine the location. One
view is that the law of the location of the encumbered asset (lex
situs) should apply. Nonetheless, there is no safe harbor to identify
the location of directly held uncertificated securities, which may be



the place where payment must be made, or the legal domicile or
place of business, or principal residence of the pledgor of such
securities.

Another view is that the law governing the uncertificated directly held
security should apply. Such view works well for a security right in one
specifically identified uncertificated directly held security.
Nonetheless, in a bulk assignment involving a large number of
uncertificated directly held securities, which may be governed by
different laws, such view would raise the same issues as the view
based on lex situs. A third view is that the creation, perfection, and
priority of a security right in an uncertificated directly held security
should be governed by the law of the location where the pledgor is
located.

Brazilian case law is scarce on issues involving conflict of laws
related to uncertificated directly held securities that are not
registered, but based on the rulings of Brazilian courts in other cases
involving conflict of laws, Brazilian courts tend to apply Brazilian law
for issues related to the protection against competing secured
parties or other claimants in cases involving an uncertificated directly
held security if Brazil is the legal domicile or place of business or
principal residence of the issuer or the pledgor.

In Brazil, one single conflict-of-law rule applies to all three issues
(creation, perfection, and priority); therefore the same rationale,
regarding the creation and perfection of a security interest, applies to
the effects of perfection of such a security interest, including
establishing a priority.

2.2 Choice of law: Other instances where Brazil’s law may apply

In Brazil, the general conflict-of-law rule provides that if a security
right is to be enforced (or foreclosed) in Brazil, Brazilian laws must
apply.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Brazil



If Brazilian courts were to apply Brazilian law to govern creation and
perfection of a security interest in an uncertificated directly held
security, Brazilian law requirements for creation and perfection of
security rights would have to be observed. For creating a perfected
security interest and, therefore, establishing priority, the relevant
documents must, in general, (i) be in writing; (ii) be executed by both
secured party and pledgor; (iii) contain information pertaining to the
amount (either the exact, estimate, or maximum amount), maturity,
and interest rate (whenever applicable) of the underlying obligation,
as well as a description (including particulars, which vary depending
on the type of collateral, such as the number of the security, the
issuer, the number of shares, location, etc.) of the collateral
provided; and (iv) be registered with the relevant public registries.

In Brazil, the general conflict-of-law rule for tangible assets does not
distinguish between possessory security rights and non-possessory
security rights. Accordingly, the law of the location of the asset must
apply whether or not the secured creditor has possession of the
asset. This is particularly relevant for intangible assets treated as
tangible assets, such as negotiable instruments and documents. The
law of the location of the negotiable instrument or document will
govern creation, perfection, and priority matters.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Brazil

In Brazil, a security interest once created is by definition effective
toward all (erga omnes) and grants priority rights without any further
action. Therefore, the first person to create a perfected security
interest shall automatically establish priority.

The existence of security interests may be verified by searching in
the relevant registries. In general, the agreements creating a security
interest are registered with the Registry of Deeds and Documents or
before the Real Estate Registry. Nonetheless, if the collateral is
deposited with a central securities depository, the search must be
conducted through its systems. In addition, if the collateral is a share
(deposited with a central securities depository or not) any preexisting



security interests would be annotated in the corporate books (for
registered shares) or before the financial institution (in case of book-
entry shares).

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Brazil, (i) would
a securities account to which securities are credited constitute a
category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

A securities account does not constitute a different category of
collateral separate from the underlying securities or cash deposited
in such account themselves. A pledge of a securities account is
collateral of a fluctuating pool of securities credited to such account.

3.2 Choice of law: What law would a court in Brazil apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Brazil (or where Brazil’s law governs
the account, if relevant)
In Brazil, one single conflict-of-law rule applies to all three issues
(creation, perfection, and priority); therefore the same rationale
applicable to the creation of a perfected security interest in directly
held uncertificated securities recorded in special registries is
applicable to collateral consisting of assets credited to a securities
account. Brazilian law must apply to the creation, perfection, effects
of perfection, establishing priority, and the enforcement of remedies
when a securities account is located in Brazil. A securities account
provided by a branch in Brazil and subject to Brazilian laws and
regulations is located in Brazil.



b. The securities account is located in, or is maintained by a
broker/intermediary located in, Brazil, and an Other Jurisdiction’s law
governs the account agreement
Brazilian law must govern rights related to assets located in Brazil,3
therefore Brazilian law should apply to the creation of a security
interest in a securities account located in Brazil (i.e., a securities
account provided by a branch in Brazil and subject to Brazilian laws
and regulations) regardless of the law specified in the account
agreement as governing the agreement or any other law explicitly
specified in the account agreement.

In Brazil, one single conflict-of-law rule applies to all three issues
(creation, perfection, and priority); therefore Brazilian law should
apply to the effects of perfection of such a security interest and to
establishing a priority. Even if the agreement governing the securities
account expressly provides that the law of an Other Jurisdiction
governs the account agreement, the choice of law is not applicable
to the creation, perfection, priority, and enforcement of security
interests.

3.3 Choice of law: Other instances where the law of Brazil may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Brazil, but the issuer of securities
credited to the securities account is organized under the law of
Brazil, would Brazil’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Brazil, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Brazil, would
Brazil’s law apply, and if so, to what extent?

If a security interest in a securities account or securities credited to
such an account is enforceable (or may be foreclosed) in Brazil, then
Brazilian law must apply. The law of the jurisdiction where an
uncertificated security is registered should apply if (i) the securities
account is not maintained by a broker/intermediary located in Brazil,



but the issuer of securities credited to the securities account is
organized under the Brazilian law or (ii) the securities account is not
maintained by a broker/ intermediary located in Brazil, but there is an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Brazil.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Brazil

If Brazilian courts were to apply Brazilian law to govern creation of a
perfected security interest, Brazilian law requirements would have to
be observed. Accordingly, the relevant documents must, in general,
(i) be in writing; (ii) be executed by both secured party and pledgor;
(iii) contain information pertaining to the amount (either the exact,
estimate, or maximum amount), maturity, and interest rate
(whenever applicable) of the underlying obligation, as well as a
description (including particulars, which vary depending on the type
of collateral, such as the number of the security, the issuer, the
number of shares, location, etc.) of the collateral provided; and (iv)
be registered with the relevant public registries.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Brazil

In Brazil, once a security interest is created it is by definition effective
toward all (erga omnes) and grants priority rights without any further
action. Therefore, the first person to create a perfected security
interest shall automatically establish priority.

The existence of security interests may be verified by searching the
relevant registries. In general, the agreements creating a security
interest are registered with the Registry of Deeds and Documents or
before the Real Estate Registry. Nonetheless, if the collateral is
deposited with a central securities depository, the search must be
conducted through its systems. In addition, if the underlying
collateral is a share (deposited with a central securities depository or
not) any preexisting security interests would be annotated in the



corporate books (for registered shares) or before the financial
institution (in case of book-entry shares).

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Brazil, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

Similar to a securities account, a deposit account does not constitute
a different category of collateral separate from the underlying cash
deposited in such account. A pledge of a deposit account is
collateral of a fluctuating pool of deposits credited in such account.

4.2 Choice of law: What law would a court in Brazil apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Brazil (or where Brazil’s law governs the account, if
relevant)
In Brazil, one single conflict-of-law rule applies to all three issues
(creation, perfection, and priority); therefore the same rationale
applicable to the creation and perfection of collateral over directly
held uncertificated securities recorded in special registries is
applicable to collateral consisting of assets deposited into a deposit
account. Brazilian law must apply to the creation, perfection, effects
of perfection, establishing priority, and the enforcement remedies
when a deposit account is located in Brazil. A deposit account
provided by a branch in Brazil and subject to Brazilian laws and
regulations is located in Brazil.

b. The deposit account is located in, or is maintained by a bank
located in, Brazil, and an Other Jurisdiction’s law governs the
account agreement



Brazilian law must govern rights related to assets located in Brazil;4
therefore Brazilian law should apply to the creation of a security
interest in a deposit account provided by depositing bank’s branch in
Brazil and subject to Brazilian laws and regulations, regardless of the
law specified in the account agreement as governing the agreement
or any other law explicitly specified in the account agreement.

In Brazil, one single conflict-of-law rule applies to all three issues
(creation, perfection, and priority); therefore Brazilian law should
apply to the effects of perfection of such a security interest and to
establish priority. Even if the agreement governing the deposit
account expressly provides that the law of an Other Jurisdiction
governs the account agreement, that choice of law is not applicable
to the creation, perfection, priority, and enforcement of security
interests over deposit accounts located in Brazil.

4.3 Choice of law: Other instances where the law of Brazil may apply

If a security interest in a deposit account or deposits credited to such
an account is enforceable (or may be foreclosed) in Brazil, then
Brazilian law must apply.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Brazil

If Brazilian courts were to apply Brazilian law to govern the security
interests, Brazilian law requirements would have to be observed to
be enforceable. Accordingly, the relevant documents must, in
general, (i) be in writing; (ii) be executed by both the secured party
and pledgor; (iii) contain information pertaining to the amount (either
the exact, estimate, or maximum amount), maturity, and interest rate
(whenever applicable) of the underlying obligation, as well as a
description of the collateral provided; and (iv) be registered with the
relevant public registries.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Brazil



In Brazil, once a security interest is created it is by definition effective
toward all (erga omnes) and grants priority rights without any further
action. Therefore, the first person to create a perfected security
interest shall automatically establish priority. The existence of
security interests may be verified by searching the relevant
registries. In general, the agreements creating a security interest in a
deposit account are registered with the Registry of Deeds and
Documents or before the Real Estate Registry.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Brazil

In most cases, only corporate authorizations required by the bylaws
or articles of association of the pledgor are required (usually a
shareholder resolution or a board resolution is required), subject to
the exceptions below (among others):

•    Government and government-controlled corporations are subject
to borrowing limits and cannot provide collateral without proper
governmental authorization

•    Entities regulated by Brazilian authorities may also be subject to
certain restrictions. For example, financial institutions have
limitations to provide guarantees to affiliated companies.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Brazil or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Brazil?

The answers would not change.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Brazil, the jurisdiction of



formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

Executing an additional security agreement governed by Brazilian
law is advisable in any case where (i) a certificated security is held in
Brazil, (ii) an uncertificated security is registered in Brazil, (iii) a
securities or deposit account is provided by a branch in Brazil, or (iv)
the security may be enforced in Brazil.

The additional security agreement governed by Brazilian law should
comply with Brazilian law requirements. Accordingly, the relevant
documents must, in general, (i) be in writing; (ii) be executed by both
creditor and pledgor; (iii) contain information pertaining to the
amount (either the exact, estimate, or maximum amount), maturity,
and interest rate (whenever applicable) of the underlying obligation,
as well as a description (including particulars, which vary depending
on the type of security, such as the number of the security, the
issuer, the number of shares) of the collateral provided; and (iv) be
registered with the relevant public registries. Such agreement will not
raise issues under Brazilian law.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Brazil

Brazilian law expressly provides that pledges over debt securities
that are held títulos de crédito automatically continue in accrued
interest. Although, there is no clear statutory or case law regarding
whether other security interests automatically continue in proceeds,
the contracting parties may provide in the applicable agreements
that the security interest continues in proceeds.

G.5 Rehypothecation of collateral under the law of Brazil

Under Brazilian law, security interest does not transfer the ownership
of the collateral to the secured parties, except in case of title transfer
mechanisms (such as a fiduciary sale or a fiduciary assignment).



Accordingly, the secured party cannot sell, pledge, rehypothecate, or
otherwise use the collateral.

G.6 Exercise of remedies under the law of Brazil

As a rule, the secured party should judicially enforce the pledge after
a default, unless the pledgor authorizes the secured party to proceed
with an out-of-court sale of the collateral. This authorization can be
given by the pledgor in the agreement, which constitutes the security
interest, or any time through a power of attorney. In both cases,
Brazilian law forbids the secured party to keep or obtain title of
collateral in case of default (prohibition of commissoria lex), unless
the pledgor grants express consent after the maturity date of the
debt or its acceleration. The secured party has the right to sell the
collateral and the proceeds will be applied to the payment of the
debt. If the collateral is not sufficient to pay the debt, in most cases
the secured party may collect the difference from the debtor in the
same enforcement procedure (except in case of nonrecourse debt).
If the proceeds obtained with the sale of the collateral surpasses the
debt, the surplus must be returned to the pledgor.

As a rule, the sale of the collateral, whether in or out of court, can
only happen after a default, unless given a judicial authorization, due
to founded fear of deterioration of the collateral. In addition, Brazilian
Corporation Law5 provides that a pledge does not transfer voting
rights from pledgor to the secured party, but it allows the pledge
agreement to impose certain restrictions to pledgor’s voting rights.

 

1    Decreto No. 6.385, de 7 de Dezembro de 1976, Diário Oficial da União
[D.O.U.] de 15.12.1976, § 2.

2    Investment clubs are vehicles for collective investment that have from three to
fifty participants.

3    See Decreto No. 4.657, de 4 de Setembro de 1942, Diário Oficial da União
[D.O.U.] de 09.09.1942, § 8.



4    See Decreto No. 4.657, de 4 de Setembro de 1942, Diário Oficial da União
[D.O.U.] de 09.09.1942, § 8.

5    Law No. 6.404, de 15 de Dezembro de 1976, Diário Oficial da União [D.O.U.]
de 17.12.1942, § 113.
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•    British Virgin Islands law does not lay out a specific regime for
taking security interests over securities, securities accounts, or
deposit accounts. In most financing transactions involving debt
securities that are governed by British Virgin Islands law or equity
securities issued by a British Virgin Islands business company,
the parties will use a British Virgin Islands law security agreement.
That is not mandatory, and British Virgin Islands courts, in general
terms, uphold the applicability of freely chosen foreign laws. That
said, if the entity creating the security interest is incorporated or
established in the British Virgin Islands and if the collateral
consists of either securities or cash that are held in an account in
the British Virgin Islands, there are advantages to ensuring that
the documentation for that security interest is governed by British
Virgin Islands law.

•    No matter which law is chosen by the parties to govern the
contractual relationship, the British Virgin Islands courts will in



most cases apply the lex situs to any “proprietary” issues. The lex
situs is the law of the place where the collateral is (or is deemed
to be). Any issues of procedure relating to a security interest (no
matter the governing law) will usually be governed by British
Virgin Islands law if enforcement is being sought in the British
Virgin Islands (the so-called lex fori or law of the forum).

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of the British Virgin
Islands for purposes of creating and perfecting a security interest?

British Virgin Islands law recognizes no consolidated law of creation
or perfection of security interests, and there is consequently no
uniform definition of “securities” that are capable of being taken as
collateral. The key question is whether or not the rights conferred on
the pledgor by the relevant asset are transferable and commercially
valuable. Many types of securities are commonly provided as
collateral, including shares and debt securities, commercial paper,
notes, and certificates of deposit (both bearer and registered).

There is no concept of perfection as a matter of British Virgin Islands
law. A security agreement creates a valid and enforceable security
interest upon execution.

It is possible to create security over certain rights in a partnership or
limited partnership. Loan participations may be provided as collateral
under British Virgin Islands law. Since there is no definition of
“securities,” it is not relevant whether the rights or participations are
considered to be “securities.”

P.2 Are debt securities treated differently from equity securities under
the law of the British Virgin Islands for purposes of creating and
perfecting a security interest in such securities?

Debt securities and equity securities are not treated differently. Debt
securities can be subject to the same range of security interests as



equity securities.

P.3 Under what circumstances is intercompany debt a “security”
under the law of the British Virgin Islands?

There is no uniform definition of “security” in British Virgin Islands
law.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in the British Virgin
Islands apply to (i) the creation and perfection of a security interest,
(ii) the effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, in the following circumstances?

a. The issuer is organized under the law of the British Virgin Islands
and the certificates are located in the British Virgin Islands
British Virgin Islands law has different choice-of-law rules for different
issues. A court will first characterize the issues and then apply the
choice-of-law rules for each issue. The issues will be categorized as
contractual, proprietary, or procedural.

Applicable Law: Contractual Issues
British Virgin Islands law provides that the law chosen by the parties
is the law applicable to contractual obligations. If the law chosen is
the law of the State of New York, then the British Virgin Islands
courts would apply that law to determine contractual questions
(seeking expert evidence on what the law of the State of New York
means).

Applicable Law: Property Issues
British Virgin Islands law provides for the lex situs (i.e., the
jurisdiction where the collateral actually is or where British Virgin
Islands law deems it to be) to govern proprietary issues, including
the creation, perfection, and priority of security interests.



Transferable shares in companies that are not dematerialized in a
book-entry system are located where the shareholder register is
located or where the issuer is incorporated (usually they are the
same). The location of any security certificates is not relevant.

For bearer securities, the jurisdiction where they are physically
located will be the governing law.

Applicable Law: Issues of Substance/Procedure
Issues of procedure will generally be decided by reference to British
Virgin Islands law if enforcement action is being brought in the British
Virgin Islands courts. It is possible that a court may characterize
certain issues relating to the enforcement of remedies under a
security agreement as procedural.

Creation
Issues relating to the creation of security will be characterized as
proprietary and so will generally be determined with reference to the
lex situs of the security in question.

Register of Charges
All British Virgin Islands business companies are required to keep a
register of charges pursuant to section 162 of the BVI Business
Companies Act, 2004 (BVIBC Act).1

Priority
Issues concerning the priority of a security interest will be
characterized as proprietary and so will generally be determined in
accordance with the lex situs of the security in question.

The British Virgin Islands business company or secured party
(termed a secured party under British Virgin Islands law) may elect
to register the security interest (or charge, using British Virgin Islands
legal terminology) with the Registrar of Corporate Affairs. While there
is no concept of perfection in the British Virgin Islands, section 166 of
the BVIBC Act provides that in the event that a relevant security
interest on property of a British Virgin Islands business company is
registered under the BVIBC Act, it has priority over a relevant



security interest subsequently registered under the BVIBC Act and a
relevant security interest on property that is not registered under the
BVIBC Act.2 For particulars of the registration process, see section
1.5.

Remedies
Generally, British Virgin Islands courts will only enforce security over
assets located in the British Virgin Islands. So the claimant must
either (a) be able to enforce its secured claim over assets located in
the British Virgin Islands or (b) be able to enforce a New York
judgment for the secured debt by recognition in the state where the
assets are located.

If assets are located in the British Virgin Islands, the available
remedies for a secured party should in principle be a matter for the
governing law of the security agreement. Nevertheless, enforcement
remedies are often treated as procedural and therefore decided by
the law of the courts where the action is brought. In practice a British
Virgin Islands court would not normally grant remedies that are not
available locally. The response to section G.6 describes the primary
enforcement processes in British Virgin Islands law.

b. The issuer is organized under the law of the British Virgin Islands
and the certificates are located in an Other Jurisdiction
British Virgin Islands law has different choice-of-law rules for different
issues. A court will first characterize the issues and then apply the
choice-of-law rules for each issue. The issues will be categorized as
contractual, proprietary, or procedural.

Applicable Law: Contractual Issues
British Virgin Islands law provides that the law chosen by the parties
is the law applicable to contractual obligations. If the law chosen is
the law of the State of New York, then the British Virgin Islands
courts would apply that law to determine contractual questions
(seeking expert evidence on what the law of the State of New York
means).

Applicable Law: Property Issues



British Virgin Islands law provides for the lex situs (i.e., the
jurisdiction where the collateral actually is or where British Virgin
Islands law deems it to be) to govern proprietary issues, including
the creation, perfection, and priority of security interests.

Transferable shares in companies that are not dematerialized in a
book-entry system are located where the shareholder register is
located or where the issuer is incorporated (usually they are the
same). The location of any security certificates is not relevant.

For bearer securities, the jurisdiction where they are physically
located will be the governing law.

Applicable Law: Issues of Substance/Procedure
Issues of procedure will generally be decided by reference to British
Virgin Islands law if enforcement action is being brought in the British
Virgin Islands courts. It is possible that a court may characterize
certain issues relating to the enforcement of remedies under a
security agreement as procedural.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in the British Virgin Islands
If the certificates located in the British Virgin Islands relate to bearer
securities then the creation, perfection, and priority requirements will
be determined by British Virgin Islands law, and a claimant will be
able to enforce over the collateral in the British Virgin Islands courts.

If the relevant shares are registered securities the lex situs will be in
the Other Jurisdiction in which the issuer is incorporated or has its
shareholder register, and the laws of that jurisdiction will be
applicable in respect of creation, perfection, and priority
requirements, as well as any remedies sought by the secured party.

1.2 Choice of law: Other instances where the law of the British Virgin
Islands may apply

There are none.



1.3 Perfection and required steps to enforce a security interest
against third parties under the law of the British Virgin Islands

There is no concept of perfection in the British Virgin Islands.

Registration with the Registrar of Corporate Affairs
Section 162 of the BVIBC Act requires a British Virgin Islands
business company to maintain a register of all relevant security
interests created by the company (a Register of Charges).3 Any
charging document should include an obligation of the business
company to include the security interest on its Register of Charges.

Further, the business company or secured party may elect to register
the security interest with the Registrar of Corporate Affairs. While
there is no concept of perfection in the British Virgin Islands, section
166 of the BVIBC Act provides that in the event that a relevant
security interest on property of a business company is registered
under the BVIBC Act, it has priority over a relevant security interest
subsequently registered under the BVIBC Act and a relevant security
interest on property that is not registered under the BVIBC Act.4 The
security interest may be registered by either the business company
or the secured party by filing an application in the approved form
together with the fee, which is currently US$200. Notwithstanding the
foregoing, security interests created prior to the commencement date
shall continue to rank in the order in which they would have ranked
had section 166 of the BVIBC Act not come into force and, where
they would have taking priority over a security interest created on or
after the commencement date, they shall continue to take such
priority after the commencement date. For these purposes,
commencement date means January 1, 2005, or in the case of an
international business company incorporated under the International
Business Companies Act, the date that such company was
reregistered as a business company under the BVIBC Act.

Where a change needs to be made to an existing registered security
interest that is registered with the Registrar of Corporate Affairs,
application for variation is to be made to the Registrar of Corporate



Affairs by either the secured party or the business company in the
approved form. Upon receipt of an application to vary, the Registrar
of Corporate Affairs will provide a certificate of variation to the
business company and the secured party. Such certificate is
conclusive proof that the variation was registered on the date and
time stated on the certificate. Where a security interest ceases (or
partially ceases) to affect a business company’s property, the
business company shall file a notice to that effect in the approved
form, signed by the secured party, and the Registrar of Corporate
Affairs will register the notice and issue a certificate of discharge.

Share Pledge
Generally, it is advisable that any security interest over the shares of
a business company be recorded on the register of members (the
Register of Members) of the company and that a copy of the
Register of Members be filed with the Registry of Corporate Affairs.
While this filing does not necessarily establish priority pursuant to
any statutory provision set out in the BVIBC Act (as is the case for a
security interest over the assets of the business company itself), the
public filing of the Register of Members with the security interest
recorded helps to prevent any third party from obtaining priority
pursuant to the common law and equitable principles whereby, as
between competing equitable interests, the first in time prevails,
unless the holder of the second interest advanced funds without
notice of the first and obtains legal title. The public filing of the
Register of Members assists in ensuring that no third party can
obtain legal title to the shares without having been deemed to have
notice of the prior security interest.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of the British Virgin Islands

If the issuer is incorporated in the British Virgin Islands, the effect of
the registration of a security interest is to make the security effective
against company liquidators or administrators, trustees in
bankruptcy, and other secured creditors. The registration of a
security interest gives other potential secured creditors constructive



notice of the security interest’s existence, so priority is determined by
the date of registration of the security interest rather than the date of
its creation.

There are certain common law principles relating to the respective
priorities of one type of security interest over another—such as that a
person who acquires a legal interest in good faith and without notice
takes priority over the holder of an equitable interest—but in practice
the potential consequences of losing priority means that these
principles are rarely relied on as advisors to the secured party will
ensure that any security interest is swiftly registered.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in the British Virgin
Islands apply to (i) the creation and perfection of a security interest,
(ii) the effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, where the issuer is organized under
the law of the British Virgin Islands

British Virgin Islands law has different choice-of-law rules for different
issues. A court will first characterize the issues and then apply the
choice-of-law rules for each issue. The issues will be categorized as
contractual, proprietary, or procedural.

Applicable Law: Contractual Issues
British Virgin Islands law provides that the law chosen by the parties
is the law applicable to contractual obligations. If the law chosen is
the law of the State of New York, then the British Virgin Islands
courts would apply that law to determine contractual questions
(seeking expert evidence on what the law of the State of New York
means).

Applicable Law: Property Issues
British Virgin Islands law provides for the lex situs (i.e., the
jurisdiction where the collateral actually is or where British Virgin



Islands law deems it to be) to govern proprietary issues, including
the creation, perfection, and priority of security interests.

Transferable shares in companies which are not dematerialized in a
book-entry system are located where the shareholder register is
located or where the issuer is incorporated (usually they are the
same). The location of any security certificates is not relevant.

Applicable Law: Issues of Substance/Procedure
Issues of procedure will generally be decided by reference to British
Virgin Islands law if enforcement action is being brought in the British
Virgin Islands courts. It is possible that a court may characterize
certain issues relating to the enforcement of remedies under a
security agreement as procedural.

2.2 Choice of law: Other instances where the law of the British Virgin
Islands may apply

British Virgin Islands law has different choice-of-law rules for different
issues. A court will first characterize the issues and then apply the
choice-of-law rules for each issue. The issues will be categorized as
contractual, proprietary, or procedural.

Applicable Law: Contractual Issues
British Virgin Islands law provides that the law chosen by the parties
is the law applicable to contractual obligations. If the law chosen is
the law of the State of New York, then the British Virgin Islands
courts would apply that law to determine contractual questions
(seeking expert evidence on what the law of the State of New York
means).

Applicable Law: Property Issues
British Virgin Islands law provides for the lex situs (i.e., the
jurisdiction where the collateral actually is or where British Virgin
Islands law deems it to be) to govern proprietary issues, including
the creation, perfection, and priority of security interests.



Transferable shares in companies which are not dematerialized in a
book-entry system are located where the shareholder register is
located or where the issuer is incorporated (usually they are the
same). The location of any security certificates is not relevant.

Applicable Law: Issues of Substance/Procedure
Issues of procedure will generally be decided by reference to British
Virgin Islands law if enforcement action is being brought in the British
Virgin Islands courts. It is possible that a court may characterize
certain issues relating to the enforcement of remedies under a
security agreement as procedural.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of the British Virgin Islands

There is no concept of perfection in the British Virgin Islands.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of the British Virgin Islands

If the issuer is incorporated in the British Virgin Islands, the effect of
the registration of a security interest is to make the security effective
against company liquidators or administrators, trustees in
bankruptcy, and other secured creditors. The registration of a
security interest gives other potential secured creditors constructive
notice of the security interest’s existence, so priority is determined by
the date of registration of the security interest rather than the date of
its creation.

There are certain common law principles relating to the respective
priorities of one type of security interest over another—such as that a
person who acquires a legal interest in good faith and without notice
takes priority over the holder of an equitable interest—but in practice
the potential consequences of losing priority means that these
principles are rarely relied on as advisors to the secured party will
ensure that any security interest is swiftly registered.



A security interest over uncertificated securities which is noted on
Register of Members assists in ensuring that no third party can
obtain legal title to the shares without having been deemed to have
notice of the security interest.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of the British
Virgin Islands, (i) would a securities account to which securities are
credited constitute a category of collateral separate from the
underlying securities themselves and (ii) can assets other than
securities be credited to a securities account (e.g., cash)?

An account holder’s rights against the securities account provider
can be the subject of a security interest separate from the securities
themselves, but usually one security document would deal with both.

The types of assets that can be deposited into a securities account
will depend on the terms of the securities account prescribed by the
particular provider. Accordingly, the securities account may provide
for cash to be credited to the account.

3.2 Choice of law: What law would a court in the British Virgin
Islands apply to (i) the creation and perfection of a security interest,
(ii) the effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, the British Virgin Islands (or where
the law of the British Virgin Islands governs the account, if relevant)
The British Virgin Islands choice of law would be broadly the place
where the account is located, which would be the jurisdiction where
the office is located at which the account is maintained.



b. The securities account is located in, or is maintained by a
broker/intermediary located in, the British Virgin Islands, and an
Other Jurisdiction’s law governs the account agreement
The law governing the account agreement is not relevant if the
account is located in the British Virgin Islands. The location of the
account would be included in the security agreement. The location
would be the jurisdiction of the office in which the account is
maintained.

3.3 Choice of law: Other instances where the law of the British Virgin
Islands may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in the British Virgin Islands, but the
issuer of securities credited to the securities account is organized
under the law of the British Virgin Islands, would the law of the
British Virgin Islands apply?
If the securities account is not maintained by a broker/intermediary
located in the British Virgin Islands, but the issuer of securities
credited to the securities account is organized under British Virgin
Islands law, it is unlikely that British Virgin Islands law applies. The
governing law would be the jurisdiction of the office of the broker/
intermediary at which the pledgor’s account is maintained.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in the British Virgin Islands, but if there
exists an intermediary in the holding system between the issuer and
the pledgor’s own direct intermediary who is located in the British
Virgin Islands, would the law of the British Virgin Islands apply, and if
so, to what extent?
If the securities account is not maintained by a broker/intermediary
located in British Virgin Islands, but if there exists an intermediary in
the holding system between the issuer and the pledgor’s own direct
intermediary who is located in British Virgin Islands, the British Virgin
Islands choice of law would be broadly the place where the account
is located. The location of the amount would be included in the
security agreement. The location would be the jurisdiction of the



office of the broker/intermediary at which the pledgor’s account is
maintained.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of the British Virgin Islands

There are none.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of the British Virgin Islands

A secured party may wish to register the financial collateral
arrangement with the Registrar of Corporate Affairs in order to
ensure its priority.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of the British Virgin
Islands, does a deposit account constitute a separate category of
collateral and, if so, what kinds of assets can be credited to a deposit
account?

British Virgin Islands law does not distinguish separate “categories”
of collateral (although real estate is subject to some specific rules).
To create a security interest over a deposit account, such account is
usually subject to a mortgage or a security interest, coupled with an
assignment of rights against the deposit account.

4.2 Choice of law: What law would a court in the British Virgin
Islands apply to (i) the creation and perfection of a security interest,
(ii) the effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, the British Virgin Islands (or where the law of the British
Virgin Islands governs the account, if relevant)



British Virgin Islands law has different choice-of-law rules for different
issues. A court will first characterize the issues and then apply the
choice-of-law rules for each issue. The issues will be categorized as
contractual, proprietary, or procedural.

Applicable Law: Contractual Issues
British Virgin Islands law provides that the law chosen by the parties
is the law applicable to contractual obligations. If the law chosen is
the law of the State of New York, then the British Virgin Islands
courts would apply that law to determine contractual questions
(seeking expert evidence on what the law of the State of New York
means).

Applicable Law: Property Issues
British Virgin Islands law provides for the lex situs (i.e., the
jurisdiction where the collateral actually is or where British Virgin
Islands law deems it to be) to govern proprietary issues, including
the creation, perfection, and priority of security interests.

For proprietary issues relating to a pledge of a bank account, the
bank account will be deemed to be located in the jurisdiction of the
branch where the account is maintained.

Applicable Law: Issues of Substance/Procedure
Issues of procedure will generally be decided by reference to British
Virgin Islands law if enforcement action is being brought in the British
Virgin Islands courts. It is possible that a court may characterize
certain issues relating to the enforcement of remedies under a
security agreement as procedural.

b. The deposit account is located in, or is maintained by a bank
located in, the British Virgin Islands, and an Other Jurisdiction’s law
governs the account agreement
The law governing the account agreement is not relevant if the
account is located in the British Virgin Islands.

4.3 Choice of law: Other instances where the law of the British Virgin
Islands may apply



There are none.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of the British Virgin Islands

There are none.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of the British Virgin Islands

Section 162 of the BVIBC Act requires a British Virgin Islands
business company to maintain a Register of Charges.5 Any charging
document should include an obligation of the business company to
include the security interest on its Register of Charges. There is no
filing to be made in the BVI if the pledges is not a British Virgin
Islands business company.

Further, the business company or secured party may elect to register
the security interest with the Registrar of Corporate Affairs. While
there is no concept of perfection in the British Virgin Islands, section
166 of the BVIBC Act provides that in the event that a relevant
security interest on property of a business company is registered
under the BVIBC Act, it has priority over a relevant security interest
subsequently registered under the BVIBC Act and a relevant security
interest on property that is not registered under the BVIBC Act.6 The
security interest may be registered by either the business company
or the secured party by filing an application in the approved form
together with the fee of what is currently US$100. Notwithstanding
the foregoing, security interests created prior to the commencement
date shall continue to rank in the order in which they would have
ranked had section 166 of the BVIBC Act not come into force and,
where they would have taking priority over a security interest created
on or after the commencement date, they shall continue to take such
priority after the commencement date. For these purposes,
commencement date means January 1, 2005, or in the case of an
international business company incorporated under the International



Business Companies Act, the date that such company is
reregistered as a business company under the BVIBC Act.

Where there is change in the terms of an existing registered security
interest which is registered with the Registrar of Corporate Affairs,
application for variation is to be made to the Registrar of Corporate
Affairs by either the secured party or the business company in the
approved form. Upon receipt of an application to vary, the Registrar
of Corporate Affairs will provide a certificate of variation to the
business company and the secured party. Such certificate is
conclusive proof that the variation was registered on the date and
time stated on the certificate. Where a security interest ceases (or
partially ceases) to affect a business company’s property, the
business company shall file a notice to that effect in the approved
form, signed by the secured party, and the Registrar of Corporate
Affairs will register the notice and issue a certificate of discharge.

If the pledgor of the bank account is incorporated in the British Virgin
Islands, the effect of the registration of a security interest is to make
the security effective against company liquidators or administrators,
trustees in bankruptcy, and other secured creditors. The registration
of a security interest gives other potential secured creditors
constructive notice of the security interest’s existence, so priority is
determined by the date of registration of the security interest rather
than the date of its creation.

There are certain common law principles relating to the respective
priorities of one type of security interest over another—such as that a
person who acquires a legal interest in good faith and without notice
takes priority over the holder of an equitable interest—but in practice
the potential consequences of losing priority means that these
principles are rarely relied on as advisors to the security taker will
ensure that any security interest is swiftly registered.

G. General Issues



G.1 Corporate authority issues for the pledgor that may arise under
the law of the British Virgin Islands

British Virgin Islands previously recognized a doctrine of ultra vires,
under which companies were empowered to restrict the activities
they were capable of undertaking. However, under the BVIBC Act
(which applies to new and existing companies), a company’s
capacity to contract is unrestricted unless any restrictions are
specifically set out in the company’s constitutional documents. In
addition, in cases where a person is dealing with a company in good
faith, the power of the directors to bind the company, or authorize
others to do so, is deemed to be free of any limitation under the
company’s constitution.

Nevertheless, it is considered good practice when dealing with
Companies Act companies to examine the constitutional documents
of the company and to request board minutes, which specifically
authorize the transaction in question. Where applicable, power of
attorneys should also be examined.

In addition, the BVIBC Act, inter alia, provides the following:

•    A director of a British Virgin Islands business company, in
exercising powers or performing duties, shall act honestly and in
good faith and in what the director believes to be in the best
interests of the company. A director of a wholly owned subsidiary
may, if expressly permitted to do so by the memorandum or
articles of the company, act in a manner which he believes is in
the best interests of the holding company, even though it may not
be in the best interests of the company. A director of a subsidiary
that is not wholly owned may, if expressly permitted by the
memorandum or articles of the company, and with the prior
agreement of the shareholders (other than the holding company),
act in a manner which he believes is in the best interests of the
holding company even though it may not be in the best interests
of the company. In joint ventures between shareholders, a director
may, if expressly permitted by the memorandum or articles of the
company, act in a manner which he believes is in the best



interests of a member or members, even though it may not be in
the best interests of the company.7

•    A director shall exercise his powers as a director for a proper
purpose and shall not act, or agree to the company acting, in a
manner that contravenes the BVIBC Act or the memorandum or
articles of association of the company.8

•    A director of a company, when exercising powers or performing
duties as a director, shall exercise the care, diligence, and skill
that a reasonable director would exercise in the same
circumstances, taking into account the nature of the company, the
nature of the decision, and the position of the director and the
nature of the responsibilities undertaken by him or her.9

•    A transaction entered into by a company in respect of which a
director is interested is voidable by the company unless
    the director’s interest was disclosed to the board prior to the

company entering into the transaction,
    the transaction was entered into in the ordinary course of the

company’s business and on usual terms and conditions,
    the material facts of the interest of the director in the

transaction are known by the members entitled to vote at a
meeting and the transaction is approved or ratified by a
resolution of members, or

    the company received fair value for the transaction.10

Counterparties to British Virgin Islands Business companies should
satisfy themselves that the directors have fulfilled their statutory
duties under the BVIBC Act. It is generally accepted that it will be
sufficient for board minutes to state that the directors have taken the
relevant factors into account in carrying out their duty; however,
more detailed records may be required for significant or unusual
transactions.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of the British
Virgin Islands or any particular Other Jurisdiction, or if the pledgor’s
chief executive office is located in the British Virgin Islands?



None of the responses to sections 1–4 above change if the pledgor
is organized under the law of the British Virgin Islands or any
particular Other Jurisdiction, or if the pledgor’s chief executive office
is located in the British Virgin Islands.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of the British Virgin Islands, the
jurisdiction of formation of the issuer, or in the case of certificated
securities, the jurisdiction where the certificates are located, or (ii)
incorporating specific provisions in a security agreement governed
by the law of the applicable U.S. State?

The answer turns on the particular facts and issues arising and
would be determined by transaction. There is no British Virgin
Islands legislation which addresses this point. However, as a matter
of practice if the pledgor were organized in British Virgin Islands, it
would be prudent for there to be additional British Virgin Islands
security documents. In addition, if a security, securities account, or
deposit account is viewed to be located in British Virgin Islands, and
therefore the proprietary aspects of the pledge are governed by
British Virgin Islands law, it would be prudent for there to be
additional British Virgin Islands security documents.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of the British Virgin Islands

Where there are identifiable proceeds from the sale of the collateral
in breach of the security agreement, the secured party (as the holder
of a beneficial interest in the collateral) acquires a claim in respect of
the proceeds of the collateral. Usually, the proceeds of dividends will
be paid to the secured party upon enforcement. The secured party
may choose to “adopt” the sale of the collateral and make a claim to
the proceeds “in any form most favorable” to the secured party.11



In these circumstances, the secured party may authorize the
disapplication of the collateral as a secured loan to the pledgor,
secured against the proceeds of the sale of collateral acquired by the
pledgor. Thus the beneficiary claims an equitable lien or charge over
the proceeds of the sale of the collateral and has a right to
possession of the proceeds of the sale of the collateral. To the extent
the pledgor fails to make good the value of the collateral with the
proceeds, the secured party may claim against the pledgor for any
deficiency.

Alternatively, the secured party may choose to “falsify the account,”
meaning he denies any proprietary interest in the proceeds of that
transaction, instead seeking a personal remedy against the pledgor
for the value of the collateral. If the secured party denies any
proprietary interest, the claim will be unsecured.

G.5 Rehypothecation of collateral under the law of the British Virgin
Islands

A right to sell, pledge, or rehypothecate is uncommon in British
Virgin Islands security agreements because it implies that full title
transfer has occurred. Usually a pledgor will create a security
interest in favor of the creditor but retain ownership and possession
of the asset (legal mortgages are rare).

G.6 Exercise of remedies under the law of the British Virgin Islands

The main methods of enforcing a security interest in the British Virgin
Islands are as follows:

Taking Possession
If the secured party has a legal mortgage (where legal or beneficial
title but not possession has been transferred to it) it is entitled to take
possession as a means of protecting its security interest (i.e., to
prevent the pledgor from dealing with it). There would be a direction
from the pledgor as part of the closing deliverables permitting this
enforcement remedy.



Selling the Collateral
A secured party will be permitted to sell the collateral if it has a
power of sale either under express provisions in the security
document or under statute or common law. A statutory power of sale
applies to all mortgages and security interests made by deed and
arises when the secured debt has become due. The sale may be
conducted privately or by public auction and there is no need to
apply to a court.

In relation to a pledge, there is an implied power of sale when the
pledgor is in default. The power of sale is subject to reasonable
notice having been given to the pledgor. A lender exercising the
power of sale is subject to various duties, including the duty to

•    act in good faith,
•    take reasonable steps to obtain a proper price for the asset,
•    obtain the best price reasonably obtainable,
•    act with reasonable skill and care, and
•    act fairly toward the borrower.

As long as the lender complies with these duties, a court will not
interfere in the sale merely because the borrower objects. As a result
of the duties, a lender cannot sell the assets to itself without
permission of the court. Additionally, if the secured party were to sell
the collateral to a company it held shares in, both the secured party
and the purchasing company would need to show that the sale was
made in good faith and reasonable precautions were taken to obtain
the best price reasonably obtainable at the time of the sale.

Appointing a Receiver, Who Then Tells the Collateral
A receiver would take a security interest in the assets, realize them
(by selling), and apply the money in repayment of the secured debt.
A secured party would need to have either an express power to
appoint a receiver in the security document or a statutory power.

A receiver’s primary duty is to the secured party that appointed him,
but he must act in good faith and deal fairly and equitably with the



pledgor. A receiver is subject to the same duties in selling the
collateral as described above.

Foreclosure and Appropriation
If the secured party wants to retain the collateral (perhaps because it
is worth more than the secured debt) there are two options:

•    Foreclosure Where a security interest is granted over an asset
the pledgor retains the right to recover the asset on full repayment
of the secured debt. If the secured party wishes to retain the
collateral he will need to extinguish this right (called the “equity of
redemption”) using a court procedure called foreclosure. It is a
two-stage process and the pledgor must be given time to pay
after the first stage. The court can order that the collateral be sold
in any foreclosure action.
    The right to foreclose arises once the secured liabilities have

become repayable.
    In practice foreclosure proceedings are extremely rare.

•    Appropriation and Right of Use If the security interest in question
is a financial collateral arrangement (meaning a mechanism
which enables corporate entities to take and enforce their security
interest), free from a number of restrictions and formalities which
apply to other forms of security interests, the secured party may
be able to retain the collateral without having to obtain a
foreclosure order. If the document establishing the security
interest provides the secured party with a right to appropriate the
collateral, this power may be exercised without a court order.
Similarly, if the financial collateral arrangement so provides, the
secured party is to have the right to use and dispose of the
collateral. The secured party must value the collateral in
accordance with the relevant provisions agreed between the
parties in the security interest and in any event in a commercially
reasonable manner. If the collateral is worth more than the
secured obligations, the secured party must account to the
collateral provider for any difference.



Pending exercise of one of the powers described above, there may
also be some ancillary steps that are necessary or desirable,
including dividends.

Giving notice to the issuer of the securities that future payments or
dividends are to be paid to the secured party.

Applying to court for a “stop notice,” which is an order given by the
high court to the issuer of securities that the person serving the
notice has an interest in the securities and preventing those
securities from being dealt with before the person has an opportunity
to assert his claim.

 

1    BVI Business Companies Act (No. 16 of 2004) § 162.
2    Id. § 166.
3    Id. § 162.
4    Id. § 166.
5    Id. § 162.
6    Id. § 166.
7    Id. § 120.
8    Id. § 121.
9    Id. § 122.
10  Id. § 125.
11  Alternatively, the secured party may choose to “falsify the account,” meaning

he denies any proprietary interest in the proceeds of that transaction, instead
seeking a personal remedy against the pledgor for the value of the collateral.
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Highlights

•    Canada is a federation with ten provinces and three territories.
The Constitution  Act, 1867, divides legislative powers between
the federal and provincial governments.

•    In Canada, secured transactions laws are a matter of provincial
jurisdiction. There are two distinct legal regimes that can apply to
a secured transaction. Each Canadian province (except for the
province of Quebec) and territory has a personal property security
statute (Personal Property Security Act). In Quebec, a civil law



jurisdiction, a “hypothec” is the conceptual and functional
equivalent of a security interest under the Civil Code of Quebec
(the CCQ).1

•    The Personal Property Security Acts are very similar in form and
substance. The answers to this questionnaire will be based on the
Ontario Personal Property Security Act (the OPPSA).2 By way of
background, the authors note that the OPPSA was modeled on
article 9 of the Uniform Commercial Code (the UCC).3 In 2007,
the Ontario Securities Transfer Act, 2006 (the OSTA)4 was
enacted and became effective on January 1, 2007. This statute
introduced the article 8 regime of the UCC into Ontario, with
consequential changes to the OPPSA (similar to the provisions
under article 9 of the UCC). It established a legal framework for
the transfer of securities and financial assets. A “purchase” under
the OSTA includes a hypothec, pledge, and security interest. All
provinces (except Prince Edward Island) enacted a securities
transfer statute and made the same changes to their respective
personal property security acts.5

•    Quebec’s securities transfer statute is essentially similar to the
OSTA and came into force on January 1, 2009 (the QSTA).6 The
Quebec securities transfer statute “purchase” definition also
includes a “hypothec.” As explained above, a hypothec is the
conceptual and functional equivalent of a “security interest.”7

•    There are several references in this article to the conflict-of-law
rules in respect of the debtor’s location without elaborating on the
manner of its determination. It is therefore useful to briefly
summarize the debtor location rules as they apply under the
OPPSA, as compared to the other personal property security acts
as in effect in the other Canadian provinces and territories.

•    In essence, subject to exceptions for trusts and partnerships, the
OPPSA approach for determining a corporate debtor’s location
embraces the concept of registered office or jurisdiction of
formation, so that the determination may be made by reviewing
the debtor’s constating documents or by a search of a public
corporate registry, at least for entities organized in Canada or the
United States. Otherwise, the fallback rule for determination of the



debtor’s location for a corporate debtor with more than one
location is based on the location of its chief executive office.8 The
Personal Property Security Act as in effect in each of British
Columbia and Saskatchewan has adopted debtor location rules
that are similar in approach to the OPPSA.9 The debtor location
rules set out in the Personal Property Security Act as in effect in
each Canadian province other than Ontario, British Columbia, or
Saskatchewan, in respect of corporate debtors with more than
one location, point to the location of the chief executive office of
the debtor, including the conflict-of-law rules of such location,
thereby applying “renvoi” in the determination of the debtor’s
location.10 In contrast, renvoi does not apply in the determination
of the debtor’s location (nor other choice-of-law rules) under the
Personal Property Security Act as in effect in each of Ontario,
British Columbia, Saskatchewan, the Northwest Territories,
Yukon, and Nunavut, and those in effect in Quebec pursuant to
the CCQ. The applicable choice-of-law rules under these statutes
exclude renvoi by specifically excluding the application of rules
governing conflict of laws in the determination of the applicable
jurisdiction’s rules.11 The responses relating to debtor location
rules will be those as in effect under the OPPSA.

•    In Quebec, debtor location is based on the law of the location of
the “domicile” of the debtor. The notion of domicile under the CCQ
essentially points to the location of the registered office of the
debtor, in the case of a corporate debtor. This approach is
essentially aligned with that described in the OPPSA. Accordingly,
when making reference to the debtor’s location throughout this
article, the authors refer in a short-handed manner to the OPPSA
and CCQ approach, where, for a corporate debtor, it is the
location of the registered office of the debtor that governs.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Canada for
purposes of creating and perfecting a security interest?



Ontario
Under the OSTA, the term “security” means an obligation of an
issuer or a share, participation or other interest in an issuer or in
property or an enterprise of an issuer (i) that is represented by a
security certificate in bearer or registered form, (ii) that is one of a
class or series, or divisible into a class or series, and (iii) that is, or is
of a type, dealt in or traded on a securities exchange or securities
markets or is a medium for investments and expressly provides that
it is a security for the purposes of the OSTA.

The term “security” includes a share or similar equity interest issued
by a corporation, business trust, or similar entity. A mutual fund
security is a security. An interest in a partnership or limited liability
company is not a security unless (i) it is dealt in or traded on
securities exchanges or in securities markets, (ii) it expressly
provides that the interest is a security for the purposes of the OSTA,
or (iii) it is a mutual fund security.

Loan participations are not usually considered to be securities or
financial assets.12

Quebec
Under the QSTA, the term “security” means a share or similar
participation in an issuer or an obligation of an issuer (i) that is
represented by a security certificate in bearer or registered form, (ii)
that is one of a class or series, or divisible into a class or series, of
shares, participations, or obligations, and (iii) that is, or is of a type,
dealt in or traded on a securities exchange or in financial markets or
that is a medium for investment in the area in which it is issued and
by its terms expressly provides that it is a security for the purposes
of the QSTA.

The term “security” includes a share or similar participation issued by
a joint-stock company and a participation in a trust. A share, unit, or
similar participation issued by a mutual fund within the meaning of
the Securities Act (Quebec) is also a security. A unit or similar
participation in a partnership or a limited liability company is not a



security unless (i) it is dealt in or traded on securities exchanges or
securities markets, (ii) its terms expressly provide that it is a security
for the purposes of the QSTA, or (iii) the partnership or company is a
mutual fund.

Loan participations are not usually considered to be securities or
financial assets.

P.2 Are debt securities treated differently from equity securities under
the law of Canada for purposes of creating and perfecting a security
interest in such securities?

No, debt securities are not treated differently from equity securities
under either the OSTA or the QSTA.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Canada?

Intercompany debt does not generally constitute a “security” under
either the OSTA or the QSTA as intercompany debt normally fails to
satisfy the requirement that a security must be represented by a
security certificate in bearer or registered form or that the transfer of
which may be registered on books maintained for that purpose by or
on behalf of the issuer. However, intercompany debt may be deemed
to be a financial asset to which the rules for investment property
would apply if the intercompany debt is credited to a securities
account and the securities intermediary had agreed that the
intercompany debt is to be treated as a financial asset.13

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Canada apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?



a. The issuer is organized under the law of Canada and the
certificates are located in Canada

Ontario
An Ontario court would apply the OPPSA conflict-of-law rules to
determine the law applicable to issues (i) and (ii). These rules
provide that the law of the jurisdiction where the certificate is located
governs the validity,14 perfection, effect of perfection or
nonperfection, and priority of a security interest in a certificated
security.15 However, perfection of a security interest in a certificated
security through registration (filing) is governed by the law of the
jurisdiction in which the debtor/ pledgor is located.16

For issue (iii) (i.e., exercise of remedies), the OPPSA choice-of-law
rules distinguish between procedural and substantive issues. The
law of the jurisdiction in which enforcement rights are exercised
(forum law) governs procedural issues relating to enforcement. The
law of the contract between the secured party and the debtor
governs substantive issues relating to enforcement.17

Quebec
A Quebec court would apply the CCQ conflict of law relating to
security18 to determine the law applicable to issues (i) and (ii). These
rules provide that the law of the jurisdiction where the certificate is
located governs the validity,19 publication (i.e., perfection), and
effects of publication20 of a security interest encumbering a
certificated security. However, publication of a hypothec (i.e., security
interest) over a certificated security through registration (filing) is
governed by the law of the jurisdiction in which the debtor is
located.21

For issue (iii), the CCQ contains no express conflict-of-law rule
regarding enforcement. The conflict of law articles in the CCQ
address issues of validity and publication of a security (security
interest),22 as well as its “effects.” The term “effects” seems to relate
to publication,23 not to the effects of security interest (i.e., rights and



remedies of a creditor in enforcement).24 Although no case law has
yet addressed this matter, it is argued that the law governing validity
of a hypothec should also govern that hypothec’s effects. A
distinction is made between issues regarding the remedies
themselves and those regarding the procedure for exercising the
remedies. It is suggested that the former should be governed by the
law applicable to the security (interest)’s validity and the latter should
be governed by the law of the jurisdiction where the enforcement
action is brought.25 This conclusion is similar to the OPPSA’s conflict
of law provisions.26 Another view is that the law governing priority
disputes should also govern enforcement matters since enforcement
has an impact on the claims that other creditors may have against
the charged collateral.

b. The issuer is organized under the law of Canada and the
certificates are located in an Other Jurisdiction

Ontario
An Ontario court would apply the OPPSA conflict-of-law rules to
determine the law applicable to issues (i) and (ii). These rules
provide that the law of the jurisdiction where the certificate is located
governs the validity,27 perfection, effect of perfection or
nonperfection, and priority of a security interest in a certificated
security.28 However, perfection of a security interest in a certificated
security through registration (filing) is governed by the law of the
jurisdiction in which the debtor/ pledgor is located.29

For issue (iii) (i.e., exercise of remedies), the OPPSA choice-of-law
rules distinguish between procedural and substantive issues. The
law of the jurisdiction in which enforcement rights are exercised
(forum law) governs procedural issues relating to enforcement. The
law of the contract between the secured party and the debtor
governs substantive issues relating to enforcement.30

Quebec



A Quebec court would apply the CCQ conflict of law relating to
security31 to determine the law applicable to issues (i) and (ii). These
rules provide that the law of the jurisdiction where the certificate is
located governs the validity,32 publication (i.e., perfection), and
effects of publication33 of a security encumbering a certificated
security. However, publication of a hypothec (i.e., security interest)
over a certificated security through registration (filing) is governed by
the law of the jurisdiction in which the debtor is located.34

For issue (iii), the CCQ contains no express conflict-of-law rule
regarding enforcement. The conflict of law articles in the CCQ
address issues of validity and publication of a security interest,35 as
well as its “effects.” The term “effects” seems to relate to
publication,36 not to the effects of a security interest (i.e., rights and
remedies of a creditor in enforcement).37 Although no case law has
yet addressed this matter, it is argued that the law governing validity
of a hypothec should also govern that hypothec’s effects. A
distinction is made between issues regarding the remedies
themselves and those regarding the procedure for exercising the
remedies. It is suggested that the former should be governed by the
law applicable to the security interest’s validity and the latter should
be governed by the law of the jurisdiction where the enforcement
action is brought.38 This conclusion is similar to the OPPSA’s conflict
of law provisions.39 Another view is that the law governing priority
disputes should also govern enforcement matters since enforcement
has an impact on the claims that other creditors may have against
the charged collateral.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Canada

Ontario
An Ontario court would apply the OPPSA conflict-of-law rules to
determine the law applicable to issues (i) and (ii). These rules
provide that the law of the jurisdiction where the certificate is located
governs the validity,40 perfection, effect of perfection or



nonperfection, and priority of a security interest in a certificated
security.41 However, perfection of a security interest in a certificated
security through registration (filing) is governed by the law of the
jurisdiction in which the debtor/ pledgor is located.42

For issue (iii) (i.e., exercise of remedies), the OPPSA choice-of-law
rules distinguish between procedural and substantive issues. The
law of the jurisdiction in which enforcement rights are exercised
(forum law) governs procedural issues relating to enforcement. The
law of the contract between the secured party and the debtor
governs substantive issues relating to enforcement.43

Quebec
A Quebec court would apply the CCQ conflict of law relating to
security44 to determine the law applicable to issues (i) and (ii). These
rules provide that the law of the jurisdiction where the certificate is
located governs the validity,45 publication (i.e., perfection), and
effects of publication46 of a security encumbering a certificated
security. However, publication of a hypothec (i.e., security interest)
over a certificated security through registration (filing) is governed by
the law of the jurisdiction in which the debtor is located.47

For issue (iii), the CCQ contains no express conflict-of-law rule
regarding enforcement. The conflict of law articles in the CCQ
address issues of validity and publication of a security interest,48 as
well as its “effects.” The term “effects” seems to relate to
publication,49 not to the effects of a security interest (i.e., rights and
remedies of a creditor in enforcement).50 Although no case law has
yet addressed this matter, it is argued that the law governing validity
of a hypothec should also govern that hypothec’s effects. A
distinction is made between issues regarding the remedies
themselves and those regarding the procedure for exercising the
remedies. It is suggested that the former should be governed by the
law applicable to the security interest’s validity and the latter should
be governed by the law of the jurisdiction where the enforcement
action is brought.51 This conclusion is similar to the OPPSA’s conflict



of law provisions.52 Another view is that the law governing priority
disputes should also govern enforcement matters since enforcement
has an impact on the claims that other creditors may have against
the charged collateral.

1.2 Choice of law: Other instances where Canada’s law may apply

Ontario
There are no other circumstances in which Ontario law would apply
to issues listed in section 1.1.

However, Ontario law applies to the following circumstances if the
issuer is incorporated under a Canadian statute (with its registered
office in Ontario) or is incorporated or otherwise organized under an
Ontario statute (including the Crown in right of Ontario, i.e., Ontario
governmental entity):

(1)    validity of a security;
(2)    rights and duties of the issuer with respect to the registration of

transfer;
(3)    the effectiveness of the registration of transfer by the issuer;
(4)    whether the issuer owes any duties to an adverse claimant to a

security;
(5)    whether an adverse claim53 can be asserted against a person,

to whom the transfer of a certificated security is registered
(filed); and

(6)    whether a security is enforceable against an issuer despite
certain defences (i.e., the validity of the security, an
unauthorized signature placed on the security certificate before
or in the course of issue, lack of genuineness of a certificated
security, non-delivery, and conditional delivery of a security).54

Note: for issues (2) to (5), an issuer incorporated or otherwise
organized under an Ontario statute or the Crown in right of Ontario
may specify the law of another jurisdiction to govern such matters.55



Also, Ontario law applies to the perfection of the security interest by
registration if the pledgor is located (i.e., has its registered office) in
Ontario and to determine whether an adverse claim may be asserted
against a person to whom a security certificate is delivered, if the
security certificate is located in Ontario at the time of delivery.

Quebec
There are no other circumstances in which Quebec law would apply
to issues listed in section 1.1.

However, Quebec law applies to the following circumstances if the
issuer is incorporated under a Canadian statute (with its head office
in Quebec) or is incorporated or otherwise organized under a
Quebec statute:

(1)    validity of a security;56

(2)    rights and duties of the issuer with respect to the registration of
transfer of security on its books and validity of registration;57

(3)    the effectiveness of the registration of transfer by the issuer;58

(4)    whether the issuer owes any duties to an adverse claimant to a
security;59

(5)    whether an adverse claim can be asserted against a person, to
whom the transfer of a certificated security is registered
(filed);60 and

(6)    whether a security is enforceable against an issuer despite
certain defences (i.e., the validity of the security, an
unauthorized signature placed on the security certificate before
or in the course of issue, lack of genuineness of a certificated
security, nondelivery, and conditional delivery of a security).61

Note: for issues (2) to (5), an issuer incorporated or otherwise
organized under a Quebec statute may specify the law of another
jurisdiction to govern such matters.62

Also, Quebec law applies to the publication of the security (interest)
by registration if the pledgor is located (i.e., has its head office) in



Quebec and to determine whether an adverse claim may be
asserted against a person to whom a security certificate is delivered,
if the security certificate is located in Quebec at the time of
delivery.63

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Canada

Ontario
A security interest in a certificated security may be perfected through
delivery,64 control,65 or registration (i.e., filing).66

Delivery: Delivery of a certificated security to the secured party
occurs when67

(a)    the secured party acquires possession of the security
certificate;

(b)    another person, other than a securities intermediary, either (i)
acquires possession of the security certificate on behalf of the
secured party or (ii) having previously acquired possession of
the security certificate, acknowledges that the person holds
the security certificate for the secured party; or

(c)    a securities intermediary acting on behalf of the secured
party acquires possession of the security certificate, the
security certificate is in registered form and the security
certificate is (i) registered in the name of the secured party, (ii)
payable to the order of the secured party, or (iii) specially
endorsed to the secured party by an effective endorsement
and has not been endorsed to the securities intermediary or in
blank.

Control: A secured party has control of a certificated security that is
in bearer form if the certificated security is delivered to the secured
party.

A secured party has control of a certificated security that is in
registered form if the certificated security is delivered to the secured



party and the security certificate is endorsed to the secured party or
in blank by an effective endorsement; or the security certificate is
registered in the name of the secured party at the time of the original
issue or registration of transfer by the issuer.68

Registration: Registration of a security interest in a certificated
security is available by filing in the personal property security registry
office (assuming the debtor [i.e., pledgor] is located, i.e., has its
registered office, in Ontario).69 

Preferred method: Control is the preferred method for perfection
because a secured party with control of a certificated security has
priority over a secured party that does not have control of that same
security.70 A security interest in a certificated security in registered
form, which is perfected by taking delivery, but without having met
the requirements for control of the certificated security, has priority
over a conflicting security interest perfected by a method other than
control.71

A security certificate embodies the rights inherent in the asset.

Quebec
A hypothec on a certificated security may be published (i.e.,
perfected) by delivery, which occurs through control,72 or registration
(i.e., filing).73

Delivery (Control): A secured party (“hypothecary creditor” in Quebec
parlance) has control of a certificated security that is in bearer form if
the certificated security is delivered to the secured party.

A secured party has control of a certificated security that is in
registered form if the certificated security is delivered to the secured
party and the security certificate is endorsed to the secured party or
in blank by an effective endorsement or is registered in the name of
the secured party at the time of the original issue or registration of
transfer by the issuer.74



Registration: Registration of a hypothec on a certificated security is
available by filing in the registry of personal and movable real rights
(assuming the pledgor is located, i.e., has its registered office, in
Quebec).75 

Preferred Method: Control is the preferred method for publication
(i.e., perfection) because a creditor’s hypothec with delivery by
means of control of a certificated security ranks ahead of any other
movable hypothec on the same security regardless of when this
other hypothec is published.76

A security certificate embodies the rights inherent in the asset.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Canada

Ontario
A security interest in a certificated security perfected by control
would have priority over a security interest of a secured party that
does not have control of the same security.77 Perfection by control
would be the preferable method for establishing priority.

Also, if the secured party has perfected its security interest by control
over the certificated security, has acquired its security interest for
value, and did not have notice of an adverse claim to the security at
the time it acquired its security interest, the secured party is
protected against any adverse claims to the security.78

If the security interest was perfected by registration (filing), the
secured party must renew the filing before the registration ceases to
be effective.79 The registration may be made for a perpetual period
or for such period of years as is set out in the financing statement,80

but will typically be for five or ten years.

Quebec
A security interest in a certificated security perfected by control
would have priority over a security interest of a secured party that



does not have control of the same security.81 Publication (i.e.,
perfection) by control would be the preferable method for
establishing priority.

Also, if the secured party has a published (perfected) security
interest by control over the certificated security, has acquired its
security interest for value, and did not have notice of an adverse
claim to the security at the time it acquired its security interest, the
secured party is protected against any adverse claims to the
security.82 If the hypothec was published (i.e., perfected) by
registration (filing), the secured party must renew the filing before the
registration ceases to be effective.83 The registration is made for a
maximum of ten years.84

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Canada apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Canada

Ontario
An Ontario court would apply the OPPSA conflict-of-law rules to
determine the law applicable to these issues. These rules provide
that the issuer’s jurisdiction governs the validity,85 perfection, effect
of perfection or nonperfection, and priority of a security interest in an
uncertificated security.86 However, perfection of a security interest in
an uncertificated security through registration (filing) is governed by
the law of the jurisdiction in which the pledgor is located.87

The issuer’s jurisdiction is determined under the OSTA as the
jurisdiction under which the issuer is incorporated or otherwise
organized.88 The OSTA permits an issuer incorporated or otherwise



organized under Ontario law (or the Crown in right of Ontario) to
specify a different governing law for certain matters (see next
paragraph).89

The OSTA provides that the issuer’s jurisdiction also governs the
following (among other things): “(a) the rights and duties of the issuer
with respect to the registration of transfer; (b) the effectiveness of the
registration of transfer by the issuer; (c) whether the issuer owes any
duties to an adverse claimant to a security; and (d) whether an
adverse claim can be asserted against a person, (i) to whom the
transfer of a certificated or uncertificated security is registered, or (ii)
who obtains control of an uncertificated security.”90

For the exercise of remedies, the OPPSA choice-of-law rules
distinguish between procedural and substantive issues. The law of
the jurisdiction in which enforcement rights are exercised (forum law)
governs procedural issues relating to enforcement. The law of the
contract between the secured party and the debtor governs
substantive issues relating to enforcement.91

Quebec
A Quebec court would apply the CCQ conflict-of-law rules to
determine the law applicable to these issues.

Under these rules, the law of the jurisdiction where the issuer is
constituted (i.e., incorporated) governs the validity,92 publication (i.e.,
perfection), and effects of publication93 of a security interest94

encumbering an uncertificated security. The CCQ also recognizes
that any issuer may specify another law to govern these matters,
provided that the law of the jurisdiction under which the issuer is
organized permits such as choice.95 However, publication of a
security interest over an uncertificated security through registration
(filing) is governed by the law of the jurisdiction in which the
debtor/pledgor is located.96

The CCQ provides that the law of the jurisdiction where the issuer is
constituted or another law specified by the issuer (provided that the



law of the jurisdiction under which the issuer is organized permits
such as choice) also governs the following (among other things): “(1)
the rights and duties of the issuer with respect to the registration of
transfer of a security on its books, and the validity of the registration;
(2) whether the issuer owes any duty to an adverse claimant to a
security issued by the issuer; and (3) whether an adverse claim may
be asserted against a person to whom the transfer of a security is
registered in the records of the issuer or who obtains control of an
uncertificated security issued by the issuer.”97

The CCQ contains no express conflict-of-law rule regarding
enforcement. The conflict of law articles in the CCQ address issues
of validity and publication of a security interest,98 as well as its
“effects.” The term “effects” seems to relate to publication,99 not to
the effects of the security interest (i.e., not to the rights and remedies
of a creditor in enforcement).100 Although no case law has yet
addressed this matter, it is argued that the law governing validity of a
hypothec should also govern its effects (i.e., rights and remedies). A
distinction is made between issues regarding the remedies
themselves and those regarding the procedure for exercising the
remedies. It is suggested that the former should be governed by the
law applicable to the security interest’s validity and the latter should
be governed by the law of the jurisdiction where the enforcement
action is brought.101 This conclusion is similar to the OPPSA’s
conflict of law provisions.102 Another view is that the law governing
priority disputes should also govern enforcement matters since
enforcement has an impact on the claims that other creditors may
have against the charged collateral.

2.2 Choice of law: Other instances where Canada’s law may apply

Ontario
There are no other circumstances in which Ontario law would apply
to issues listed in section 2.1.



In addition to the above circumstances, the law of the issuer’s
jurisdiction also governs the validity of a security.103 Ontario law
would also apply if the issuer chose Ontario law (provided that the
law of the jurisdiction under which the issuer is incorporated permits
it).104

Also, Ontario law would apply to the perfection of the security
interest by registration (filing) and if the debtor (i.e., pledgor) is
located (i.e., has its registered office) in Ontario.105

Quebec
There are no other circumstances in which Quebec law would apply
to issues listed in section 2.1.

In addition to the above circumstances, the law of the issuer’s
jurisdiction also governs the validity of a security.106 Quebec law
would also apply if the issuer chose Quebec law (provided that the
law of the jurisdiction under which the issuer is incorporated permits
it).107

Also, Quebec law would apply to the perfection of the security
(interest) by registration (filing) and if the debtor (i.e., pledgor) is
located (i.e., has its head office) in Quebec.108

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Canada

Ontario
Assuming a court applies Ontario law, a security interest in an
uncertificated security may be perfected by control109 or by
registration (i.e., filing).110

Control: A security interest in an uncertificated security is perfected
through control either



(1)    by delivery of the uncertificated security to the secured party (in
the manner described below)111 or

(2)    by entering an agreement with the issuer under which the
issuer agrees to comply with instructions that are originated by
the secured party without further consent of the registered
owner.112

Delivery: Delivery of an uncertificated security to secured party
occurs when either

(1)    the issuer registers the secured party as the registered owner,
or

(2)    another person (other than a securities intermediary) becomes
the registered holder on behalf of the secured party or, having
previously become the registered holder, acknowledges that the
person now holds the uncertificated security for the secured
party.113

A secured party has control of the uncertificated security even if the
registered owner retains the right to make substitutions for the
uncertificated security, to originate instructions to the issuer, or to
otherwise deal with the uncertificated security.114

Registration (Filing): Registration (filing) of a security interest in an
uncertificated security is available in the personal property security
registry office (assuming the debtor [i.e., pledgor] is located, i.e., has
its registered office, in Ontario).115 

Preferred Method: Control is the preferred method for perfection
because a secured party with control over an uncertificated security
has priority over a security interest of a secured party that does not
have control of that security.116 

Quebec
Assuming a court applies Quebec law, a hypothec on an
uncertificated security may be published (i.e., perfected) by either



registration117 (i.e., filing) or by delivery, which occurs through
control.118

Delivery (control): A hypothec on an uncertificated security is
published by control either

(1)    by delivery of the uncertificated security to the hypothecary
creditor (i.e., secured party) (in the manner described below)119

or
(2)    by entering an agreement with the issuer of the uncertificated

security, called a “control agreement,” under which the issuer
agrees to comply with instructions that are originated by the
hypothecary creditor (i.e., secured party) without the further
consent of the registered holder.120

Delivery of an uncertificated security to a hypothecary creditor (i.e.,
secured party) occurs when either (a) the issuer registers the
hypothecary creditor as the registered holder or (b) another person
(other than a securities intermediary) becomes the registered holder
on behalf of the hypothecary creditor, or, having previously become
the registered holder, acknowledges that the person now holds the
uncertificated security for the hypothecary creditor.121

Registration: Registration of a hypothec on an uncertificated security
is available by filing in the personal property security registry office
(assuming the pledgor is located, i.e., has its registered office, in
Quebec).122

Preferred Method: Control is the preferred method for publication
(i.e., perfection) because a hypothecary creditor’s hypothec over an
uncertificated security published through control ranks ahead of any
other movable hypothec on the same security regardless of when
this other hypothec is published.123

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Canada



Ontario
A security interest in an uncertificated security perfected by control
would have priority over a security interest of a secured party that
does not have control over the same security.124 Perfection by
control would be the preferable method for establishing priority.

Also, if the secured party has perfected its security interest over the
uncertificated security through control, has acquired its security
interest for value, and did not have notice of an adverse claim to the
security at the time it acquired its security interest, the secured party
is protected against any adverse claims to the security.125

If the security interest was perfected by registration (filing), the
secured party must renew the filing before the registration ceases to
be effective.126

Quebec
A security interest in an uncertificated security published (i.e.,
perfected) by control would have priority over a security interest of a
secured party that does not have control over the same security.127

Publication (perfection) by control would be the preferable method
for establishing priority.

Also, if the secured party has published (perfected) its security
interest over the uncertificated security through control, has acquired
its security interest for value, and did not have notice of an adverse
claim to the security at the time it acquired its security interest, the
secured party is protected against any adverse claims to the
security.128

If the security interest was perfected by registration (filing), the
secured party must renew the filing before the registration ceases to
be effective.129

3. Collateral Consisting of Assets Credited to a
Securities Account



3.1 Securities account as collateral: Under the law of Canada, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Ontario
Yes, the securities that are credited to a securities account create
security entitlements, which constitute a category of collateral
separate from the underlying securities themselves.130 Under the
OPPSA and OSTA, a securities account is defined as “an account to
which a financial asset is or may be credited in accordance with an
agreement under which the person maintaining the account
undertakes to treat the person for whom the account is maintained
as entitled to exercise the rights that constitute the financial
asset.”131

Assets other than securities can be credited to a securities account.

The term “financial asset” includes “(a) a security, (b) an obligation of
a person that, (i) is, or is of a type, dealt in or traded on financial
markets, or (ii) is recognized in any other market or area in which it is
issued or dealt in as a medium for investment, (c) a share,
participation or other interest in a person, or in property or an
enterprise of a person, that, (i) is, or is of a type, dealt in or traded on
financial markets, or (ii) is recognized in any other market or area in
which it is issued or dealt in as a medium for investment, (d) any
property that is held by a securities intermediary for another person
in a securities account if the securities intermediary has expressly
agreed with the other person that the property is to be treated as a
financial asset (…), or (e) a credit balance in a securities account,
unless the securities intermediary has expressly agreed with the
person for whom the account is maintained that the credit balance is
not to be treated as a financial asset (…).”132

Quebec



Yes, the securities that are credited to a securities account create
security entitlements, which constitute a category of collateral
separate from the underlying securities themselves.133 In Quebec, a
securities account is defined as “an account to which a financial
asset is or may be credited in accordance with an agreement under
which the securities intermediary maintaining the account
undertakes to consider the account holder as being entitled to
exercise the rights that constitute the financial asset.”134

Assets other than securities can be credited to a securities account.

The term “financial asset” includes “(1) a security; (2) a share or
other participation in a person or an obligation of a person that,
without being a security, is, or is of a type, dealt in or traded on
financial markets or is a medium for investment in the area in which
it is issued or dealt in or traded; (3) any property that is held by a
securities intermediary for another person in a securities account if
the securities intermediary has expressly agreed with the other
person that the property is to be treated as a financial asset (…); or
(4) a credit balance in a securities account, unless the securities
intermediary has expressly agreed with the person for whom the
account is maintained that the credit balance is not to be treated as a
financial asset (…).”135

3.2 Choice of law: What law would a court in Canada apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Canada (or where Canada’s law
governs the account, if relevant)

Ontario
An Ontario court would apply the OPPSA conflict-of-law rules to
determine the law applicable to these issues. These rules provide
that the law of the securities intermediary’s jurisdiction governs the



validity of a security interest in a securities account (or
entitlement),136 its perfection, the effects of perfection or
nonperfection, and priority.137 However, perfection of a security
interest in a securities account through registration (filing) is
governed by the law of the jurisdiction in which the debtor is
located.138

A securities intermediary’s jurisdiction (i.e., location) is the
jurisdiction specified as being the securities intermediary’s
jurisdiction in the agreement between the securities intermediary and
its entitlement holder governing the securities account. If no such
jurisdiction is provided for, the securities intermediary’s jurisdiction
will be the jurisdiction expressly provided as the jurisdiction of which
the law will govern the agreement between the securities
intermediary and its entitlement holder governing the securities
account.

If neither of these two rules apply, the securities intermediary’s
jurisdiction is the jurisdiction expressly provided in the agreement
between the securities intermediary and its entitlement holder
governing the securities account as the jurisdiction of the office
where the securities account is maintained.

If none of the preceding rules apply, the securities intermediary’s
jurisdiction is the jurisdiction in which the office identified in an
account statement as the office serving the entitlement holder’s
account is located. Finally, if none of the preceding cases apply, the
securities intermediary’s jurisdiction is the jurisdiction in which the
chief executive office of the securities intermediary is located.139

In determining the securities intermediary’s jurisdiction, these factors
are not considered: “1. The physical location of certificates
representing financial assets. 2. If an entitlement holder has a
security entitlement with respect to a financial asset, the jurisdiction
in which the issuer of the financial asset is incorporated or otherwise
organized. 3. The location of facilities for data processing or other
record keeping concerning the securities account.”140



The law of the securities intermediary’s jurisdiction also governs
(among other things) “(a) acquisition of a security entitlement from
the securities intermediary; (b) the rights and duties of the securities
intermediary and entitlement holder arising out of a security
entitlement; (c) whether the securities intermediary owes any duty to
a person who has an adverse claim to a security entitlement; and (d)
whether an adverse claim may be asserted against a person who, (i)
acquires a security entitlement from the securities intermediary, or (ii)
purchases a security entitlement, or interest in it, from an entitlement
holder.”141

For the exercise of remedies, the OPPSA choice-of-law rules
distinguish between procedural and substantive issues. The law of
the jurisdiction in which enforcement rights are exercised (forum law)
governs procedural issues relating to enforcement. The law of the
contract between the secured party and the debtor governs
substantive issues relating to enforcement.142

Quebec
A Quebec court would apply the CCQ conflict-of-law rules to these
issues. These rules provide that the law expressly specified in the
agreement as governing a securities account maintained for an
entitlement holder by a securities intermediary governs the validity of
a hypothec (i.e., security interest) encumbering a security entitlement
to a financial asset, its publication (i.e., perfection), and the effects of
publication, unless the agreement specifies another law as
applicable to these matters.143 However, publication (i.e., perfection)
by registration (filing) of a hypothec (i.e., security interest)
encumbering a security entitlement is governed by the law of the
jurisdiction in which the pledgor is located.144

The law expressly specified in the agreement governing a securities
account maintained for an entitlement holder by a securities
intermediary also governs (among other things): “(3) whether the
securities intermediary owes any duty to a person who has an
adverse claim to a security entitlement; and (4) whether an adverse
claim may be asserted against a person who acquires a security



entitlement from the securities intermediary or who acquires rights in
a security entitlement from the entitlement holder,” unless the
agreement specifies another law as applicable to these matters.145

If the parties have not specified the law that governs the securities
account, the applicable law is that of the location of the
establishment expressly mentioned in that agreement as being the
place where the securities account is maintained.

If no establishment is expressly mentioned, the applicable law will be
that of the location of the establishment identified, in an account
statement, as the establishment serving the securities account. If the
account statement does not permit determination of the applicable
law, it is rather that of the jurisdiction in which the decision-making
center of the securities intermediary is located.146

The CCQ contains no express conflict-of-law rule regarding
enforcement. The conflict of law articles in the CCQ address issues
of validity and publication of a security interest,147 as well as its
“effects.” The term “effects” seems to relate to publication,148 not to
the effects of security interest (i.e., rights and remedies of a creditor
in enforcement).149 Although no case law has yet addressed this
matter, it is argued that the law governing validity of a hypothec
should also govern its effects. A distinction is made between issues
regarding the remedies themselves and those regarding the
procedure for exercising the remedies. It is suggested that the
former should be governed by the law applicable to the security
interest’s validity and the latter should be governed by the law of the
jurisdiction where the enforcement action is brought.150 This
conclusion is similar to the OPPSA’s conflict of law provisions.151

Another view is that the law governing priority disputes should also
govern enforcement matters since enforcement has an impact on the
claims that other creditors may have against the charged collateral.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Canada, and an Other Jurisdiction’s



law governs the account agreement

Ontario
Further to the analysis made above in section 3.2(a), an Ontario
court will generally apply the law of the Other Jurisdiction expressly
specified in the agreement as applicable to these issues.152

Quebec
Further to the analysis made above in section 3.2(a), a Quebec court
will generally apply the law of the Other Jurisdiction expressly
specified in the agreement as applicable to these issues.153

3.3 Choice of law: Other instances where the law of Canada may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Canada, but the issuer of securities
credited to the securities account is organized under the law of
Canada, would Canada’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Canada, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Canada, would
Canada’s law apply, and if so, to what extent?

Ontario and Quebec
There are no other circumstances in which Ontario law or Quebec
law would apply to issues listed in section 3.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Canada

Ontario
Assuming a court applies Ontario law to perfection, a security
interest in a securities account may be perfected by control154 or by
registration155 (i.e., filing). A security interest created by a broker or



securities intermediary in a securities account is perfected when it
attaches.156 Finally, under Ontario law, “perfection of a security
interest in a securities account also perfects a security interest in the
security entitlements carried in the securities account.”157

Control: A secured party perfects through control over a securities
account by either

(1)    the secured party becoming the entitlement holder;
(2)    the securities intermediary agreeing that it will comply with

entitlement orders that are originated by the secured party
without the further consent of the entitlement holder; or

(3)    another person having control of the security entitlement on
behalf of the secured party or, having previously obtained
control of the security entitlement, acknowledging that the
person has control on behalf of the secured party.158 

Note that a secured party retains control of the security entitlement
even if the entitlement holder retains the right

(1)    to make substitutions for the security entitlement;
(2)    to originate entitlement orders to the securities intermediary; or
(3)    to otherwise deal with the security entitlement.159 

Finally, if the entitlement holder grants a security interest in a
security entitlement to the entitlement holder’s own securities
intermediary, that securities intermediary has “automatic” control
over those security entitlements.160

If using a control agreement, a secured party must ensure that such
agreement clearly provides for

(1)    the consent of the entitlement holder to the
agreement/arrangement; and

(2)    the fact that the securities intermediary agrees to comply with
entitlement orders that are originated by the secured creditor
without the further consent of the entitlement holder.161



These elements must be included for the secured party to have
control. Moreover, it would be prudent for a secured party to also
include in the agreement a covenant from the securities intermediary
that it will not agree to act on the instructions of another party or
confer control to another secured party or any other security holder
with respect to that securities account.

Preferred Method: Perfection of a security interest on a securities
account through control is preferable over perfection through
registration, because a security interest perfected through control
has priority over a security interest of a secured party that does not
have control of the securities account.162

Quebec
Assuming a court applies Quebec law to publication (perfection), a
hypothec on a security entitlement may be published (i.e., perfected)
either by registration163 (i.e., filing) or by delivery, which occurs
through control.164

A hypothec constituted by a securities intermediary on securities or
security entitlements in an account that the intermediary maintains is
deemed to be published by the sole fact of its constitution (creation)
and does not require registration.165

Delivery (control): A hypothecary creditor publishes through control
over a security entitlement by either

(1)    the hypothecary creditor becoming the entitlement holder;
(2)    the hypothecary creditor entering with the securities

intermediary into an agreement, called a “control agreement,”
under the terms of which the securities intermediary agrees to
comply with entitlement orders that are originated by the
hypothecary creditor without the further consent of the
entitlement holder; or

(3)    another person having control of the security entitlement on
behalf of the hypothecary creditor or, having previously obtained



control of the security entitlement, acknowledging that the
person has control on behalf of the hypothecary creditor.166

Note that a hypothecary creditor still “has control of the security
entitlement even if the entitlement holder retains the right to originate
entitlement orders to the securities intermediary, to make
substitutions for the security entitlement or to otherwise dispose of
the security entitlement.” However, the hypothecary creditor may, at
any time, withdraw such entitlement holder’s rights. Any such
withdrawal “is not subject to any notification or registration formality
for publication purposes.”167

Finally, if the holder of a securities account grants a right (for
instance, a hypothec) on its security entitlements to the securities
intermediary that maintains the securities account, the securities
intermediary is considered to have control of such security
entitlements.168

If using a control agreement, a hypothecary creditor must ensure
that such agreement clearly provides for

(1)    the consent of the entitlement holder to the
agreement/arrangement and

(2)    the fact that the securities intermediary agrees to comply with
entitlement orders that are originated by the hypothecary
creditor without the further consent of the entitlement holder.169

These elements must be included for the hypothecary creditor to
have control.

Moreover, it would be prudent for a hypothecary creditor to also
include in the agreement a covenant from the securities intermediary
that it will not agree to act on the instructions of another party or
confer control to another hypothecary creditor or any other security
holder with respect to that securities account.



Preferred Method: Publication of a hypothec on a securities account
through control is preferable over publication through registration
because a hypothec published by control ranks ahead of any other
hypothec in the same securities published through registration,
regardless of when that hypothec was published.170

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Canada

Ontario
Assuming a court applies Ontario law, a security interest in a
securities account perfected through control has priority over a
security interest not perfected through control—for instance, through
registration (i.e., filing) (as outlined in section 3.4 above).171

Between competing security interests in a security entitlement
carried in a securities account and perfected through control, rank
(priority) is established according to priority in time of

(a)    the secured party’s becoming the person for which the
securities account is maintained, if the secured party obtained
control of the securities account;

(b)    the securities intermediary’s agreement to comply with the
secured party’s entitlement orders with respect to security
entitlements carried or to be carried in the securities account,
if the secured party obtains control through a control
agreement; and

(c)    if the secured party obtained control through another person,
when the other person obtained control.172

However, a security interest held by a securities intermediary in a
security entitlement or a securities account maintained with the
securities intermediary has priority over a conflicting security interest
held by another secured party.173

Finally, the priority of competing security interests over a security
entitlement or securities account perfected through registration is



determined according to the order of registration, regardless of the
order of perfection.174

As long as the secured party remains perfected, there are no
additional steps required to establish priority.

Based on the above discussion, perfection through control is the
preferable method of perfection to establish priority.

Quebec
Assuming a court applies Quebec law a hypothec (i.e., security
interest) on security entitlements published (i.e., perfected) through
control ranks ahead of (i.e., has priority over) any other hypothecs
not published through control—for instance, through registration (i.e.,
filing).175

Between competing hypothecs over the same security entitlements
and published through control, the hypothec granted in favor of the
(hypothecary) creditor who obtained control of the security
entitlements by becoming, or by having another person acting for the
creditor become, the entitlement holder ranks ahead of the
others.176

The hypothecs granted in favor of creditors who obtained control of
the security entitlements under a control agreement rank among
themselves according to when the securities intermediary agreed to
comply with each creditor’s instructions or the instructions of another
person acting for such creditor.177

However, a hypothec granted in favor of a securities intermediary, on
a security entitlement to a financial asset credited to a securities
account, maintained by the securities intermediary for the pledgor
ranks ahead of (i.e., has priority over) any other hypothec on those
security entitlements.178

Finally, the rank of competing hypothecs granted on the same
security entitlements published through registration is determined



according to the time of the publication by registration.179

As long as the hypothecary creditor remains published, there are no
additional steps to establish rank.

Based on the above discussion, publication through control is the
preferable method of publication to establish priority of rank.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Canada, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

Ontario
A deposit account does not constitute a separate category of
collateral under the OPPSA. There is no defined term for deposit
accounts or any analogous term in the OPPSA, and accordingly, it is
not possible for a security interest in a deposit account to be made
effective against third parties by means of control. It is likely that the
OPPSA will eventually be amended so as to be aligned with
analogous UCC rules for deposit accounts, which have been in
effect since 2001.180

Quebec
Under the CCQ, a deposit account does constitute a separate
category of collateral. Recent amendments to the CCQ that took
effect on January 1, 2016, refer to a new concept of a hypothec181

on “monetary claims,” which are broadly defined as being any claims
requiring the debtor to reimburse, return, or restore an amount of
money, but excluding certain specific types of claims, such as those
represented by a negotiable instrument and a claim that is a security
or security entitlement within the meaning of the QSTA.182 In this
respect, a bank deposit or a deposit account is a monetary claim in
the hands of the depositor, since the bank holding the deposit has
the obligation to return the deposit to the depositor. Based on the



CCQ definition of a monetary claim, a deposit account would be
considered a monetary claim in respect of the claim for any cash
deposits in such account and no other assets in such account. A
monetary claim, however, is a concept that extends to not just
deposit accounts, but any cash deposit where the holder of the
deposit has the obligation to return the money to the depositor.

4.2 Choice of law: What law would a court in Canada apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Canada (or where Canada’s law governs the account, if
relevant)

Ontario
Under the OPPSA, since a deposit account is not a separate
category of collateral, it is treated as any other account in that it is an
intangible right that entitles the account holder to be repaid the
amount held on deposit with the institution holding the account.
Accordingly, the validity, the perfection, the effect of perfection or
nonperfection, and the priority of a security interest in intangibles
(including an account) are governed by the law of the jurisdiction
where the debtor is located (i.e., for a registered organization, the
location of its registered office) at the time the security interest
attaches.183

For the exercise of remedies in respect of all categories of collateral,
including deposit accounts, the OPPSA choice-of-law rules
distinguish between procedural and substantive issues. The law of
the jurisdiction in which enforcement rights are exercised (forum law)
governs procedural issues relating to enforcement. The law of the
contract between the secured party and the debtor governs
substantive issues relating to enforcement.184

Quebec



In Quebec, article 3106.1 of the CCQ provides that the validity of a
hypothec (i.e., security interest) encumbering a monetary claim (i.e.,
a deposit account), as well as the publication (i.e., the perfection) of
a hypothec (i.e., security interest) and the effects of such publication,
are governed by the law expressly specified in the contract
governing the monetary claim (i.e., the deposit account agreement)
as governing such issues, or if not so specified, then such issues are
governed by the law applicable to such contract (i.e., the governing
law specified in the deposit account agreement), determined, as
regards the validity of the hypothec (i.e., security interest), at the
time the hypothec (i.e., security interest) was created. If no such law
is specified as governing the agreement, then, as in the case for
securities accounts discussed above, there is a waterfall of rules to
determine the location where the account is maintained or the
depositor’s location for purposes of determining the applicable
governing law.185

A deposit account will be considered to be located in Quebec to the
extent that the law governing the account agreement specifies
Quebec as being the law applicable to the deposit account. If not so
specified, then the account will be considered to be located in
Quebec to the extent that the agreement governing the account
specifies Quebec as being the location of the establishment where
the account is maintained, or, if no establishment is specifically
mentioned, then the deposit account will be considered to be located
in Quebec to the extent that Quebec is specified as the
establishment serving the account holder’s account in the account
statement relating to the deposit account. If no law may be
determined from the account statement, then the applicable law is
the law of the jurisdiction in which the decision-making center of the
bank or financial institution maintaining the account is located.

As discussed below in the response to question 4.5, the law
applicable to the deposit account is relevant for purposes of
determining validity, perfection, and its effects in respect of a
hypothec (i.e., security interest) in any monetary claim, with one
exception: To the extent that perfection is to be obtained by



registration (filing), then the applicable law is the law of the
jurisdiction in which the pledgor is domiciled (i.e., the location of its
registered office).

The CCQ does not provide for any specific conflict rule to determine
the law applicable to the exercise of remedies by secured creditors,
except in respect of procedural issues, which are governed by the
law of the court seized of the matter. It can be inferred that the rules
relating to the exercise of secured rights in respect of collateral
consisting of deposit accounts, monetary claims, or any other
intangible will be determined by the law of the court seized of the
matter (i.e., the jurisdiction in which the enforcement rights are
exercised), while the rules regarding the determination of the
remedies themselves should be governed by the law applicable to
the hypothec’s validity.186

b. The deposit account is located in, or is maintained by a bank
located in, Canada, and an Other Jurisdiction’s law governs the
account agreement
Ontario
Applying the conflict of law rules discussed above in section 4.2(a),
the OPPSA will look to the law of the location of the debtor (i.e., for a
registered organization, the location of its registered office) to
determine the above-noted issues in (i) and (ii), and, in respect of the
issues described in point (iii) above, it is the jurisdiction in which the
enforcement rights are exercised (for procedural issues) and the
jurisdiction of the proper law of the contract (for substantive issues)
that govern. As noted above, the location of the deposit account is
irrelevant.

Quebec
Under the Quebec conflict of law rules discussed above in section
4.2(a), if the law specified in the related agreement governing the
deposit account points to an Other Jurisdiction, that jurisdiction will
govern the above-noted issues specified in paragraphs (i) and (ii). In
other words, generally speaking, it is the chosen law that will govern
such issues. As noted above, the law of the courts where the



remedies are enforced will govern the exercise of remedies against
such deposit account, while the rules regarding the determination of
the remedies themselves will be governed by the law applicable to
the hypothec’s validity.

4.3 Choice of law: Other instances where the law of Canada may
apply

Ontario and Quebec
No, other than as a result of the conflict of laws analysis from an
Other Jurisdiction, which incorporates renvoi, and where such
analysis points to the law of Ontario or Quebec.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Canada

Ontario
Under the OPPSA, as mentioned above, the validity, the perfection,
the effect of perfection or nonperfection, and the priority of a security
interest in a deposit account are determined in the same way as a
security interest in intangibles (including an account). Such issues
are governed by the law of the jurisdiction where the debtor is
located at the time the security interest attaches.187 It follows that,
under the OPPSA, a security interest in an intangible is perfected by
means of registration (filing) in the appropriate filing office in the
jurisdiction of the location of the debtor (account holder),188 i.e., the
location of its registered office.

Quebec
Under the CCQ, a hypothec on a monetary claim can be perfected
either by control or by registration (filing). In this respect, although
the CCQ regime for a hypothec on monetary claims is largely
inspired by the UCC regime applicable to deposit accounts, the CCQ
allows for two means of perfection. By comparison, under the UCC,
it is only possible to perfect security in a deposit account by means
of control.



As noted above, if perfecting by registration, the applicable CCQ
conflict rule is the law of the location of the pledgor (i.e., its
registered office).

If perfecting by control pursuant to the CCQ, a secured creditor has
control automatically in a bilateral scenario, where the secured party
is also the depositary institution that maintains the deposit on behalf
of its debtor. In a trilateral scenario (i.e., where the deposit account
being charged is held with a depositary institution that is not the
secured party), then the secured party is perfected by control to the
extent that the secured creditor has entered into an account control
agreement with the debtor (holder of the account) and the depositary
institution maintaining the account on behalf of the debtor. The
account control agreement confers control on the secured party
where the terms provide that the depositary institution agrees to act
on the instructions of the secured party without the consent of the
account holder.189 If a secured party has control over the related
collateral, then it will rank ahead of any other secured creditor having
an interest in the same collateral, save for statutory priorities,
including those of the state.190 Where more than one secured party
has concluded an account control agreement with the debtor and the
depositary institution, the secured parties will rank among
themselves according to when the depositary institution has agreed
to their respective account control agreement.191 Accordingly,
control is the preferred means of perfection for taking security in a
monetary claim (deposit account) in Quebec.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Canada

Ontario
The effects of perfection include priority, that is, the determination of
a secured party’s interest relative to an unsecured creditor of the
same debtor, as well as the secured party’s rank among multiple
secured creditors who may have a secured interest in the same
property of the debtor. Under the OPPSA, since registration (filing) is
the only means of perfection of a security interest against a deposit



account, priority and rank are determined based on the time at which
the security interest is registered. The first creditor to perfect by filing
wins and will rank ahead of any other creditor having a claim against
the deposit account, subject to other priorities conferred by law,
particularly those in favor of the state. As noted above, it is not yet
possible to perfect a security interest in a deposit account by control
under the OPPSA or any of the other personal property security acts
currently in effect in the other provinces and territories in Canada,
other than Quebec (see below).

Quebec
By the same token, under the CCQ, if a secured party is perfecting
(publishing) its security interest in a monetary claim by means of
registration (filing), the rank and priority will be determined based on
the timing of the registration. But if another secured creditor has
obtained control of the same monetary claim, then that secured
creditor will rank ahead of any other creditor, subject to priorities
conferred by law. For this reason, control is the preferred means of
perfection of a hypothec charging a monetary claim in Quebec.
Where more than one secured party has concluded an account
control agreement with the debtor and the depositary institution, the
secured parties will rank among themselves according to when the
depositary institution has agreed to their respective account control
agreement.192

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Canada

If the terms of the securities or of a shareholder agreement prevent
the securities from being transferred, then such restriction will need
to be complied with and the securities will be prevented from being
transferred for the purpose of the security interest granted over such
securities. In such circumstances, the security interest itself would
not be voidable because of an unauthorized transfer of the
securities, but the transferor would be in breach of the shareholder



agreement, and any other party to the shareholder agreement would
have a contractual claim against the transferor. In order to avoid
such breach of the shareholder agreement, the transferor would
need to obtain or cause to be obtained the consents required under
the shareholder agreement to authorize such transfer.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Canada or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Canada?

The answers would not change.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Canada, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

Ontario
(i)    The authors generally recommend that Ontario law–governed

security agreements be entered into in any circumstance where
Ontario substantive law will govern as a result of the application
of the conflict of laws analysis under the rules of the OPPSA or
any Other Jurisdiction, or in any circumstance where Ontario is
likely to be the jurisdiction where enforcement action will be
taken, as this would facilitate enforcement of such agreements.

(ii)   If a security agreement in such circumstances is to nevertheless
be governed by the laws of any U.S. State, then (a) in respect of
collateral consisting of securities held with a securities
intermediary, the authors would generally recommend that the
security agreement state the governing law and confirm that the
securities account is located in that U.S. State, so that such
selected jurisdiction would be determinative of the issues



described above under OPPSA conflict rules; (b) in respect of
collateral consisting of securities (whether certificated,
uncertificated, or held in a securities account), the authors would
generally recommend including certain limitation language to the
extent that any collateral includes shares in an unlimited liability
company in order to prevent the secured party from being
considered to be a member or shareholder of such unlimited
liability company that could be held liable for all debts and
liabilities of the unlimited liability company; and (c) in respect of
collateral in the form of deposit accounts, the authors would not
recommend the insertion of any particular language, though the
authors note that any provision thereof requiring control of a
deposit account would not be relevant for purposes of the
application of the OPPSA.

Quebec
(i)    The authors generally recommend that Quebec law–governed

security agreements be entered into in any circumstance where
Quebec substantive law will govern as a result of the application
of the conflict of laws analysis under the rules of the CCQ or any
Other Jurisdiction or in any circumstance where Quebec is likely
to be the jurisdiction where enforcement action will be taken, as
this would facilitate enforcement of such agreements.

(ii)   If a security agreement in such circumstances is to nevertheless
be governed by the laws of any U.S. State, then (a) although not
strictly necessary in the context of a pledge, the authors would
recommend including hypothec granting language, unless the
secured party were acting as an agent on behalf of multiple
creditors (certain formalities need to be fulfilled where a
hypothec is granted in favor of an agent on behalf of multiple
creditors, including the execution of a separate notarial deed of
hypothec),193 (b) in respect of collateral consisting of either a
deposit account or securities or other financial assets held in a
securities account, the authors would generally recommend that
the parties confirm that the deposit or securities account is
located in that U.S. State (which laws should also be specified
as applying to govern the agreement relating to the deposit or



securities account), so that such selected jurisdiction would be
determinative of the issues described above under CCQ conflict
rules, and (c) in respect of collateral consisting of securities
(whether certificated, uncertificated, or held in a securities
account), the authors would generally recommend including
certain limitation language to the extent that any collateral
includes shares in an unlimited liability company in order to
prevent the secured party from being considered to be a
member or shareholder of such unlimited liability company that
could be held liable for all debts and liabilities of the unlimited
liability company.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Canada

Ontario
Generally, unless otherwise agreed by the parties, a secured party
having control of investment property as collateral may hold as
additional security any proceeds received from the collateral194 and
the security interest extends to the proceeds to which the collateral
has given rise.195 Proceeds must be traceable and identifiable.196

If the security interest in the collateral is perfected at the time the
proceeds arose, the security interest in the proceeds remains
continuously perfected for so long as the conditions of the perfection
are satisfied.

Priority in the proceeds of collateral is established based on the date
of registration or perfection as to the collateral.197 However, a
secured party that has perfected its security interest in investment
property by control will have priority over a secured party that does
not have control of the investment property. Where more than one
party has control of the security, priority will be determined based on
priority in time of obtaining control of such collateral. In the case of a
security entitlement carried in a securities account where the
securities intermediary has agreed to comply with the secured
party’s entitlement orders without the further consent of the



entitlement holder, rank will be based according to priority in time of
the securities intermediary’s agreement to comply with the secured
party’s entitlement orders with respect to security entitlements
carried in the securities account.198

Quebec
The secured party holding a movable hypothec (security interest)
perfected by delivery has the right to collect the revenues generated
by the hypothecated property, which includes any payment of
interest and dividends.199 Unless otherwise stipulated the creditor
imputes the revenues collected, first to expenses, then to any
interest owing to him, and lastly to the principal of the debt.

The control by the secured party of uncertificated securities,
certificated securities, and security entitlements protects the secured
party’s right to collect the revenues generated by such hypothecated
property.200

Priority in respect of the revenues generated by the hypothecated
property is determined according to the moment of registration
(filing) of the hypothecated property at the registry office, or in the
case of a movable hypothec with delivery,201 priority is determined
according to the time at which the hypothecated property or title is
delivered to the creditor.202

G.5 Rehypothecation of collateral under the law of Canada

Ontario
Where a secured party has control of uncertificated securities,
certificated securities, or security entitlements, the secured party
may create a security interest in the collateral, unless otherwise
agreed by the parties.203 Such secured party may also sell, transfer,
or otherwise deal with the collateral in the manner and to the extent
provided in the security agreement.204

Where the collateral consists of certificated securities, the security
interest granted by the secured party to a third party will not affect



the secured party’s security interest or its priority if it continues to
have control of the securities.205 Where the secured party grants a
security interest in uncertificated securities to a third party, such
secured party maintains its priority as priority is ordered temporally
according to the time when each secured party obtained control.206

Quebec
Where a secured party holds a movable hypothec with delivery over
uncertificated securities, certificated securities, or security
entitlements, meaning that the secured party has obtained control
over such securities or security entitlements, the secured party may
sell the securities or the security entitlements or grant a movable
hypothec on them in favor of a third party, unless otherwise agreed
between the pledgor and the secured party.207

When granting a movable hypothec over securities to a third party,
the secured party must ensure that it has the ability to return the
securities to the pledgor when the pledgor has performed its
obligations. In the event of bankruptcy of the secured party, the
securities may not be recoverable by the pledgor, which would be left
without an effective recourse.208

The secured party granting a movable hypothec over certificated
securities will maintain the status of its hypothec and priority if it
continues to have control of the securities. Where the secured party
grants a movable hypothec with delivery over uncertificated
securities to a third party, such secured party maintains its rank as
the hypothecs rank among themselves according to when the
creditors obtained control.209

G.6 Exercise of remedies under the law of Canada

Ontario
Generally, a secured party is entitled to the rights provided by
agreement with the pledgor and can proceed to enforce the security
interest or its claim by any available judicial procedure or through
self-help. The secured party may (1) make a demand to the pledgor



to make payment; (2) collect any proceeds received from the
collateral, including dividend and interest payments; and (3) enforce
the obligations of the pledgor and exercise the rights of the pledgor
with respect to the collateral. Where the secured party has control of
the securities and the appropriate endorsements have been
obtained, the secured party then has the ability to transfer the
securities without further action by the pledgor and may reregister
the securities. The secured party will be able to exercise the voting
and other consensual rights of the securities upon default where the
agreement with the pledgor expressly states that the secured party
has obtained such right.

The secured party may sell or otherwise dispose of the collateral in
its present condition as long as every aspect of the disposition is
commercially reasonable.210 Unless otherwise agreed, the secured
party has the right to take possession of the collateral by any method
permitted by law,211 including judicial proceedings and self-help
remedies. Collateral may be disposed of in whole or in part by public
sale, private sale, lease, or otherwise.212 A secured party may buy
the collateral or any part thereof only at a public sale unless a court,
on application, orders otherwise.213 The secured party has the right
to accept the collateral in satisfaction of the obligation secured214 if
no person entitled to notification, whose interest in the collateral
would be adversely affected by the secured party accepting the
collateral, delivers to the secured party a written objection within 15
days after service of the notice.215 The secured party proposing to
accept the collateral must serve notice upon (i) the debtor of the
obligation; (ii) every owner of the collateral or an obligor who may
owe payment or performance of the obligations secured; (iii) every
person with a security interest in the collateral that was perfected by
registration (filing) or perfected by possession until the secured party
took possession; and (iv) every person who has delivered written
notice of an interest in the collateral to the secured party.216

If a secured party wishes to dispose of any of the collateral either by
public sale or private sale, the secured party must give not less than



15 days’ notice in writing to (i) the debtor of the obligation; (ii) every
owner of the collateral or an obligor who may owe payment or
performance of the obligations secured; (iii) every person with a
security interest in the collateral that was perfected by registration or
perfected by possession until the secured party took possession;
and (iv) every person who has delivered written notice of an interest
in the collateral to the secured party.217 The notice is not required
where the collateral is perishable, threatens to decline speedily in
value, or is of a type customarily sold on a recognized market.218

Quebec
Generally, a secured party is entitled to the rights provided by
agreement with the pledgor and can proceed to enforce the
hypothec or its claim by any available judicial procedure or, in limited
circumstances, through self-help. The secured party may (1) make a
demand to the pledgor to make payment; (2) collect the revenues
generated by the hypothecated property, which includes any
payment of interest and dividends;219 and (3) enforce the obligations
of the pledgor and exercise the rights of the pledgor with respect to
the collateral.

A secured party intending to either sell the collateral, cause it to be
sold, or take it in payment must file a prior notice at the registry
office.220 The notice must be served on the debtor of the obligation,
on the pledgor of the hypothec (i.e., security interest), and on any
other person against whom the secured party intends to exercise his
right. This notice is not required for the holder of a hypothec over
securities wishing to sell the securities or otherwise dispose of them
where (i) the agreement between the pledgor and the secured party
so permits and (ii) where the secured party does not have control of
the securities, if the securities are, or are of a type, dealt in or traded
on securities exchanges or financial markets.221

The agreement between the pledgor and the secured party may
provide that (i) the secured party is registered as holder of the
securities prior to default and grants a power of attorney to the
pledgor to exercise the rights under the securities, such power of



attorney being revocable upon a default of the pledgor or that (ii) the
pledgor remains registered as holder of the securities and grants a
power of attorney to the secured party allowing such secured party
to be registered as holder of securities upon default.222 The secured
party can exercise the right to vote the securities once it is registered
as holder of the securities.223 The secured party must thus ensure
that the agreement expressly provides that the secured party may
register, or exercise the voting rights, under the securities. Without
such express stipulation, the secured party will only be able to
exercise the right to vote once surrender has been obtained.224 The
surrender of hypothecated property can be obtained in the context of
the exercise of a hypothecary right once a prior notice has been
given to the debtor and can be obtained voluntarily if the debtor
abandons the property to the creditor or can be forced where a court
orders it.225

The secured party may take possession of the hypothecated
collateral, sell it, or cause it to be sold where the pledgor is in default
and the claim is liquid and due.226 A secured party may institute
judicial proceedings to take possession of the collateral, and self-
help is not generally available.227 The secured party also has the
right to cause the collateral to be sold under judicial authority or sell
it itself. The two instances in which the secured party may acquire
the collateral are where the collateral is sold under judicial authority
or is sold by the secured party.228

The secured party has the right to take the collateral in payment of
the obligation of the pledgor where the pledgor or the lower-ranking
hypothecary creditors have not required the secured party to
abandon the taking in payment and instead to sell the property itself
or cause it to be sold under judicial authority.229 In the case of
personal property, the pledgor or the lower-ranking hypothecary
creditors have 20 days from the date of registration of the notice of
taking into payment to require the secured party to abandon the
taking in payment.230
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Highlights

•    Cayman Islands law does not lay out a specific regime for taking
security interests in securities, securities accounts, or deposit
accounts and does not recognize a concept of “perfection” of
security interests per se.

•    In financing transactions involving debt securities that are
governed by Cayman Islands law or equity securities issued by a
Cayman Islands entity (whether an exempted company, a limited
liability company, or an exempted limited partnership), the parties
will often choose Cayman Islands law to govern the relevant
security agreement. That is not mandatory, and in some
transactions the parties may choose another law to govern the
transaction documents (for example, in the case of collateralized
loan obligations (CLO) and other securitization structures the
indenture is typically governed by New York law).

•    Cayman Islands courts apply common law conflict-of-law rules,
which means that, in general, choice-of-law provisions in security
agreements will be upheld. That said, if the pledgor or, in the case



of equity securities, the issuer, is incorporated, formed, or
registered in the Cayman Islands then there are advantages to
ensuring that the documentation for that security interest is
governed by Cayman Islands law.

•    In interpreting a security arrangement, a Cayman Islands court
will first characterize the issues as either contractual, proprietary,
or procedural and will then apply the appropriate conflict-of-law
rules for each issue. A Cayman Islands court will generally apply
the law chosen by the parties in the contract to govern the
contractual relationship to determine any contractual issues. No
matter which law is chosen by the parties to govern the
contractual relationship, the Cayman Islands courts will in most
cases apply the “lex situs” to any “proprietary” issues. The lex
situs is the law of the place where the collateral is (or is deemed
to be) located. Any issues of procedure relating to a security
interest (no matter the governing law) will usually be governed by
Cayman Islands law, if enforcement is being sought in the
Cayman Islands (the so-called lex fori or law of the forum). It is
worth noting, however, that the determination and interpretation of
contractual and proprietary issues will ultimately be a question of
the applicable conflict-of-law provisions, which are highly complex
and will depend on the facts and circumstances of a particular
transaction.

•    It is also worth noting that securities issued by a Cayman Islands
entity, or governed by Cayman Islands law, generally take a
registered form, and therefore, given that these securities are
intangible assets, the security certificate itself (if any) would not
constitute the asset, but merely evidence the existence of the
same. It is no longer possible for Cayman Islands companies to
issue bearer shares. Other negotiable instruments, such as debt
securities, would not generally be governed by Cayman Islands
law, but may be registered securities, bearer securities, or other
negotiable instruments.

P. Preliminary: Securities as Collateral



P.1 What constitutes a “security” under the law of the Cayman
Islands for purposes of creating and perfecting a security interest?

There is no concept of perfection as a matter of Cayman Islands law,
and the Cayman Islands has no general system of registration of
security interests in order to perfect or obtain priority in respect of a
security interest (although registration systems are in place for
certain asset classes including ships and aircraft registered in the
Cayman Islands, and “personal chattels” transferred under a bill of
sale and land located in the Cayman Islands).

As Cayman Islands law does not recognize any consolidated law of
creation or perfection of security interests, consequently there is no
uniform definition of “securities” that would apply for the purposes of
creating and perfecting a security interest. Although not directly
relevant to the creation of a security interest, the Securities
Investment Business Act (2020 Revision) of the Cayman Islands
does contain a definition of “securities,” which may provide some
guidance as to what a Cayman Islands court may consider to be
“securities” for the purpose of the creation of a security interest.1
These include shares (including shares and stock of any kind in the
share capital of a company and interests in a limited partnership or
an exempted limited partnership), instruments creating or
acknowledging indebtedness, warrants and other instruments giving
entitlements to securities, certificates representing certain securities,
options, futures, and contracts for differences.

The key question from a Cayman Islands law perspective in
determining whether a particular asset or class of assets is able to
form collateral is whether the rights conferred on the pledgor in
respect of the relevant asset are transferable and commercially
valuable. Many types of securities are commonly provided as
collateral, including shares and debt securities, commercial paper,
notes, and certificates of deposit (both bearer and registered forms).

Save where it relates to land in the Cayman Islands, or aircraft or
vessels registered in the Cayman Islands, a security interest does



not need to be registered in any register kept by, or filed with, any
governmental authority or regulatory body in the Cayman Islands to
ensure the enforceability of the security interest in the Cayman
Islands. However, to the extent that the security interest constitutes a
charge over assets of the pledgor, the pledgor and its directors are
under an obligation to enter such charge in the Register of
Mortgages and Charges of the pledgor (which is an internal, private
register) in accordance with the Companies Act of the Cayman
Islands (the Companies Act),2 but failure to make the appropriate
entries does not, of itself, affect the creation of the security interest
or its perfection or priority. In addition, where security has been
granted over limited partnership interests of a Cayman Islands
exempted limited partnership (ELP) or a membership interest in a
Cayman Islands Limited Liability Company (LLC), details of these
security interests will need to be recorded in the ELP’s or, as the
case may be, LLC’s register of security interests in order to secure
priority.

While there is no exhaustive definition of what constitutes a charge
under Cayman law, a charge normally has the following
characteristics:

•    it is a proprietary interest granted by way of security, which
entitles the secured party to resort to the charged property only
for the purposes of satisfying some liability due to the secured
party (whether from the pledgor or a third party); and

•    the pledgor retains an equity of redemption to have the property
restored to him when the liability has been discharged.

It is possible to create a security interest over certain rights in a
partnership or limited partnership interest, as well as over the shares
in a Cayman Islands exempted company and the membership
interests in a Cayman Islands LLC (which is a body corporate and
has the capacity in its own name to enter into secured transactions).
Loan participations may be provided as collateral under Cayman
Islands law and would be treated as a form of asset over which a
security interest is taken.



P.2 Are debt securities treated differently from equity securities under
the law of the Cayman Islands for purposes of creating and
perfecting a security interest in such securities?

Equity Securities

As a general matter, it is not possible to take a “pledge” of shares of
a Cayman Islands company, as they are in registered form and are
not therefore negotiable instruments. This means that the right to the
shares in the Cayman Islands company cannot be transferred by
delivery of the instrument and cannot be “pledged” as title does not
pass on delivery. A security interest over the shares of a Cayman
Islands company will instead be taken either by an equitable charge
of the shares (where the pledgor retains legal title to the shares until
default) or by a legal mortgage of the shares (where legal title to the
shares is transferred to the secured party when the security is
created).

Although, from a secured creditor’s point of view, an equitable
charge is less satisfactory than a legal mortgage in that it will rank
behind any subsequent legal mortgage granted by a third party
without notice of the equitable mortgage and will generally rank
behind any prior equities, in practice it is very unusual for a legal
mortgage to be taken over the shares in a Cayman Islands company
initially, as this can lead to potentially adverse tax and regulatory
consequences and accounting complications for the secured party.
Instead the instrument creating the security interest over the shares
in the Cayman Islands company will typically contain certain
mechanisms intended to mitigate the risk for the secured party and
facilitate the process of converting the equitable charge into a legal
mortgage on enforcement.

There are some additional considerations that need to be taken in
connection with certain types of equity securities. For example,
where security is taken over any partnership interest relating to a
Cayman Islands ELP, written notice of the grant of any such security
interest in the partnership interest will need to be served at the



registered office of the ELP, and details of the security interest will
need to be entered into the partnership’s register of security
interests, and where security is taken over any LLC interest relating
to a Cayman Islands LLC, written notice of the grant of any such
security interest in the LLC interest will need to be served at the
registered office of the LLC, and details of the security interest will
need to be entered into the LLC’s register of security interests.
Priority in relation to any such security interest over a partnership
interest in the ELP or, as the case may be, an LLC interest in an LLC
will be determined according to the time that the written notice is
validly served at the ELP’s or (as the case may be) LLC’s registered
office.

Debt Securities

Debt securities can be subject to the same range of security
interests as equity securities, save that certain of the issues noted
above in relation to equity securities (for example, the requirement
for notice of the grant of a security interest to be served at the
registered office of any Cayman Islands ELP or LLC), would not be
relevant.

Typically, debt securities issued by a Cayman Islands company
would not be governed by Cayman Islands law, and so the steps
required for the creation and perfection of a security interest in those
debt securities would need to be determined by reference to the
governing law of those instruments, and the exact steps required to
create and perfect any such security interest will depend on the
nature of the underlying securities.

P.3 Under what circumstances is intercompany debt a “security”
under the law of the Cayman Islands?

As explained in section P.1 above, there is no uniform definition of
“security” under Cayman Islands law that would apply for the
purposes of creating and perfecting a security interest. There is,
however, no reason why as a matter of Cayman Islands law the
interest in an intercompany debt could not be provided as collateral



under Cayman Islands law and would be treated as a form of asset
over which a security interest is taken.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in the Cayman Islands
apply to (i) the creation and perfection of a security interest, (ii) the
effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, in the following circumstances?

a. The issuer is organized under the law of the Cayman Islands and
the certificates are located in the Cayman Islands
It is important to note that securities (including, in particular, shares
issued in respect of a Cayman Islands company) issued in respect of
a Cayman Islands entity, or governed by Cayman Islands law,
generally take a registered rather than a certificated or bearer form,
and therefore (given that these securities are intangible assets) the
security certificate itself would not constitute the asset, but merely
evidences the existence of the same. On this basis, from a Cayman
Islands law standpoint, the existence of a certificate to represent
shares of a Cayman Islands company would be irrelevant to the
analysis, as a certificate is merely evidentiary in relation to
possession of shares in a Cayman Islands company. It is the entry of
a member or holder in the register, which constitutes de facto
evidence of title to those shares.

Conflict-of-law issues are complex and highly dependent on the facts
of each particular case, and there is not, as a matter of common law,
a unified or fully settled position in respect of the interpretation of
conflict-of-law issues. The information set out below is therefore a
summary of the key issues, but each particular security interest will
need to be considered separately in light of the facts arising in that
particular case.



Most security agreements that are analyzed by the Cayman court or
Cayman legal practitioners will include (i) a choice-of-law provision
(i.e., the parties agree to the laws of a particular country as
governing the agreement itself) and (ii) a choice-of-forum provision
(i.e., the parties agree to the courts of a particular country in which
any disputes between them will be determined). Typically, both
provisions nominate the same country, but that is not always the
case.

Cayman Islands law will apply different choice-of-law rules to
different issues. A Cayman Islands court will first characterize the
issues and then apply the relevant choice-of-law rules for each
issue. The issues will be categorized as contractual, proprietary, or
procedural. In this case, the key components to determine the
applicable law in the transaction would be (i) the contractual element
(i.e., the agreement between the parties relating to their respective
contractual rights and obligations in respect of the security interest
being created in the underlying securities) and (ii) the proprietary
element dealing with the rights and interests in the property of the
underlying securities.

Creation

In order for the security interest to attach to the securities, the
conditions for creation and attachment specified in the underlying
security agreement will first need to be satisfied. This is a contractual
question. Cayman Islands law provides that the parties are free to
choose the applicable law to govern a contractual arrangement.

The parties’ choice of law would generally be recognized and given
effect to in any action brought before a Cayman Islands court, unless
it is a law:

•    which such court considers to be procedural in nature;
•    which is a revenue or penal law; or
•    the application of which would be inconsistent with public policy,

as such term is interpreted under the laws of the Cayman Islands.



Subject to the above, the Cayman Islands court would therefore
apply the governing law of the security agreement under which the
security interest arises (granting leave to adduce expert evidence on
interpreting the applicable law of the security agreement, as
required) to determine whether the security interest has been validly
created as a matter of the governing law of the security agreement.
Provided that all steps required as a matter of the applicable
governing law of the security agreement have been taken to create a
valid and binding agreement, then the courts of the Cayman Islands
would recognize the security interest created by the security
agreement.

Assuming that the conditions for the creation of a valid security
interest over the securities have been satisfied as a contractual
matter under the relevant security instrument, then (following the
attachment of the security interest to the underlying securities) the
effect of the security interest will become a proprietary question.

Perfection and Priority
As discussed above, there is, in general terms, no concept of
perfection under Cayman Islands law. Issues concerning the priority
of a security interest will typically be characterized as proprietary and
so will generally be determined in accordance with the lex situs of
the collateral in question. This is generally held to be the jurisdiction
of incorporation of the issuer of the securities, although in certain
circumstances it may, in the case of registered securities, be the
place where the register is kept,3 or if the securities are bearer
securities or represented by negotiable instruments, the place where
those securities or instruments are situated at the time of transfer.4

It will be a question of the law of the issuer’s jurisdiction of
incorporation to determine the manner in which any underlying
securities should be transferred and whether they should be
characterized as registered or bearer securities or negotiable
instruments.



In the scenario outlined above, a Cayman Islands court would
probably apply Cayman Islands law to determine the priority of a
security interest where a Cayman Islands issuer has issued bearer
securities or other negotiable instruments5 that are held in the
Cayman Islands, although contractual issues arising in relation to the
underlying security instrument would be a question to be determined
by reference to the applicable governing law of the contract.

Assuming that no further steps are required as a matter of all
relevant laws (other than the laws of the Cayman Islands) or, if other
steps are required (other than by the laws of the Cayman Islands),
they are or have been taken, then the courts of the Cayman Islands
would generally recognize the security interests created in
connection with the securities.

As previously noted, all Cayman Islands limited companies are
required to keep a register of mortgages and charges pursuant to
section 54 of the Companies Act. An exempted company is required
to enter in such register in respect of each mortgage or charge a
short description of the property mortgaged or charged, the amount
of such charge created and the names of the mortgagees or persons
entitled to such charge.

This is an internal register, and failure to update the register of
mortgages and charges in this manner will not affect the
enforceability of the security interest in question, although the order
of entries in the register of mortgages and charges can be
evidentiary of the order of priority of security interests.

Remedies

Generally, a Cayman Islands court will only enforce security interests
in collateral that is located in the Cayman Islands. Therefore, the
claimant must either (a) be able to enforce its secured claim over
assets located in the Cayman Islands or (b) be able to enforce a
foreign law judgment for the secured debt by recognition in the state
where the assets are located.



If the collateral is located in the Cayman Islands, the available
remedies for the secured party should, in principle, be a matter
determined under the governing law of the security agreement.
Nevertheless, enforcement remedies are often treated as procedural
and therefore decided by the law of the court where the action is
brought. In practice, a Cayman Islands court would not normally
grant remedies that are not available locally.

b. The issuer is organized under the law of the Cayman Islands and
the certificates are located in an Other Jurisdiction The same
principles as outlined in section 1.1(a) above will apply.

The contractual issues, including those relating to creation of the
security interest, will be determined in accordance with the
applicable governing law of the security agreement.

Proprietary aspects, such as the priority of the security interest and
exercise of remedies, will be determined in accordance with the “lex
situs” of the property in question. As before, it will generally be a
question of the law of the issuer’s jurisdiction of incorporation (i.e., in
this example Cayman Islands law) to determine the manner in which
any underlying securities should be transferred and whether they
should be characterized as registered securities or bearer securities
or some other form of negotiable instrument. Assuming, however,
that they are determined to be bearer securities or other negotiable
instruments, applying the same analysis as set out in section 1.1(a)
above, it is likely that the place where those securities or negotiable
instruments are situated at the time the security interest is taken over
the collateral will be a determining factor in establishing the lex situs
to be applied, although in certain cases the jurisdiction of
incorporation of the issuer may also be relevant.6

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in the Cayman Islands The same
principles as outlined in section 1.1(a) above will apply.

The contractual issues, including those relating to creation of the
security interest, will be determined in accordance with the



applicable governing law of the security agreement.

Proprietary aspects, such as the priority of the security interest and
exercise of remedies, will be determined in accordance with the “lex
situs” of the property in question. It will be a question of the law of
the issuer’s jurisdiction of incorporation (which in this case would be
that of an Other Jurisdiction) to determine the manner in which any
underlying securities should be transferred and whether they should
be characterized as registered securities, bearer securities, or some
other form of negotiable instrument.

As explained in section 1.1(a) above, if the certificated securities are
determined to be bearer securities or other negotiable instruments, it
is likely that the place where those certificated securities are situated
at the time the security interest is taken over such collateral will be a
determining factor in establishing the lex situs to be applied.
Ultimately, however, the question of the applicable lex situs will need
to be determined with regard to the applicable conflict-of-law
provisions of the issuer’s jurisdiction of incorporation.

1.2 Choice of law: Other instances where Cayman Islands’ law may
apply

There are none.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of the Cayman Islands

There is, in general terms, no concept of perfection under Cayman
Islands law. As noted in section 1.1 above, in the event that Cayman
Islands law was established as the relevant lex situs, the courts of
the Cayman Islands should recognize the security interests created
in connection with the securities, and (save as set out in section 1.4
below) no further action would be required to be taken under the
laws of the Cayman Islands in order to render such security interest
enforceable against third parties.



All Cayman Islands limited companies are required to keep a register
of mortgages and charges pursuant to section 54 of the Companies
Act, which is a private register and does not determine perfection or
priority of a security interest, although the order of entries in the
register can be evidentiary in determining the order of priority of
competing security interests. A security interest does not need to be
registered in any register kept by or filed with any governmental
authority or regulatory body in the Cayman Islands to ensure the
enforceability of the security interest, unless it relates to land or
certain other asset classes including ships and aircraft registered in
the Cayman Islands, and “personal chattels” transferred under a bill
of sale.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of the Cayman Islands

Assuming that the security interests in respect of the securities have
the priorities specified in the underlying security agreement as a
matter of all relevant laws (other than the laws of the Cayman
Islands), then the courts of the Cayman Islands would generally
recognize such priorities subject to the following limitations:

•    The security interest will rank after any prior legal or equitable
interest in the securities and any later legal interest in the
securities created in favor of a bona fide purchaser or mortgagee
for value without notice of the security interests created pursuant
to relevant security agreement.7

•    In the case of a winding up of the issuer in a jurisdiction other
than the Cayman Islands, priorities may be subject to any
provision of the laws of that jurisdiction as to the priority of claims
in a winding up.

•    Certain claims that are statutorily preferred by Cayman Islands
law will rank ahead of floating charges (but behind fixed charges).

•    It will ultimately be a matter for the Cayman Islands courts to
determine whether a particular charge is a fixed or floating charge
irrespective of the designation by the parties.



It is prudent for notice to be given to the issuer, debtor, or obligor in
relation to any securities constituting debts or other intangible
collateral to avoid any risk of a third-party bona fide purchaser for
value without notice of the underlying collateral from obtaining an
equitable interest in the securities, which may rank prior to the
security interests created over those securities under the relevant
security document.8

In addition, where the pledgor is a Cayman Islands company, then
the register of mortgages and charges of that company should be
updated to reflect the security interest granted in respect of the
underlying securities in accordance with the Companies Act.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in the Cayman Islands
apply to (i) the creation and perfection of a security interest, (ii) the
effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, where the issuer is organized under
the law of the Cayman Islands?

Creation

As noted in section 1.1 above, the applicable choice of law will need
to be determined in relation to the contractual element of the security
interest and to the proprietary and procedural elements.

In order for the security interest to attach to the securities, the
conditions for creation and attachment specified in the underlying
security agreement will first need to be satisfied. This is a contractual
question, and as a matter of Cayman Islands law the parties are free
to choose the law that governs the underlying contract. The parties’
choice of law would generally be recognized and given effect to in
any action brought before a Cayman Islands court, unless it is a law



•    which such court considers to be procedural in nature;
•    which is a revenue or penal law; or
•    the application of which would be inconsistent with public policy,

as such term is interpreted under the laws of the Cayman Islands.

The most common form of securities that arise in relation to a
Cayman Islands issuer would be shares in a Cayman Islands
company, membership interests in a Cayman Islands LLC, or
partnership interests in a Cayman Islands ELP. As a matter of
Cayman Islands law, shares in a Cayman Islands company are
registered rather than certificated securities, meaning that it is the
entry of a member as the holder of shares in the company in the
register of members of the company, rather than the issue or
possession of a share certificate, which constitutes de facto
evidence of title to those shares. Although Cayman Islands
companies may (but are not required to) issue certificates in respect
of any shares issued by the Company, these certificates are
evidentiary only and do not themselves constitute title to the shares
and would not therefore be “securities” for the purpose of this
analysis.

For interests in securities other than shares or membership interests
in Cayman Islands companies, LLCs or ELPs, the security
agreement would not typically be governed by Cayman Islands law
(and this is not strictly required as a matter of Cayman Islands law).
Where, however, the uncertificated securities relate to an interest in
a Cayman Islands company, LLC or ELP (e.g., a charge over the
shares in a Cayman Islands company), and the register reflecting
those securities (e.g., the register of members) is maintained in the
Cayman Islands, then it would be usual for the security document
creating the security interest over those securities to also be
governed by Cayman Islands law in order to avoid or minimize some
of the conflict-of-law issues that may otherwise arise.

Perfection and Priority
As discussed above, there is, in general terms, no concept of
perfection under Cayman Islands law and nor is it possible to take a



“pledge” of shares of a Cayman Islands company in registered form.
Issues concerning the priority of a security interest will be
characterized as proprietary and so will generally be determined in
accordance with the lex situs of the collateral in question.

Assuming Cayman Islands law would be the applicable lex situs (on
the basis that the issuer is incorporated in the Cayman Islands and
the registers reflecting any uncertificated securities are in fact
maintained in the Cayman Islands), then issues relating to priority in
respect of the security interest would be a question of Cayman
Islands law.

Where the uncertificated securities are shares in a Cayman Islands
company, any security interest over those shares will either take the
form of a legal mortgage or an equitable charge. The difference
between these is that in a legal mortgage, title is transferred to the
secured party when the mortgage is created, and the secured party
will be entered directly as the shareholder in the register of members
of the company, whereas in an equitable charge the pledgor will
retain title to the shares until such time as there is an event of default
leading to an acceleration and enforcement of the security.

Where the underlying securities are shares in a Cayman Islands
company, then (other than to effect a legal mortgage over the shares
in a Cayman Islands company by registration of such shares in the
name of the secured party as a matter of Cayman Islands law) no
further action is required to be taken to ensure the priority ranking of
the security interest created by any Cayman Islands law–governed
share charge.

Remedies
Generally, a Cayman Islands court will only enforce security interests
in collateral that is located in the Cayman Islands. So the plaintiff
must either (a) be able to enforce its secured claim over assets
located in the Cayman Islands or (b) be able to enforce a foreign law
judgment for the secured debt by recognition in the state where the
assets are located.



If the collateral is located in the Cayman Islands, the available
remedies for the secured party should, in principle, be a matter
determined under the governing law of the security agreement.
Nevertheless, enforcement remedies are often treated as procedural
and therefore decided by the law of the court where the action is
brought. In practice, a Cayman Islands court would not normally
grant remedies that are not available locally.

2.2 Choice of law: Other instances where Cayman Islands law may
apply

As described in section 2.1 above, the application of Cayman Islands
law will depend on the interpretation of the applicable conflict-of-law
considerations of each relevant jurisdiction, which would not
themselves necessarily be a Cayman Islands law question.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of the Cayman Islands

As noted above, there is, in general terms, no concept of perfection
under Cayman Islands law.

Assuming that no further steps are required as a matter of all
relevant laws (other than the laws of the Cayman Islands) or, if other
steps are required (other than by the laws of the Cayman Islands),
they are taken, then the courts of the Cayman Islands would likely
recognize the security interests created in connection with the
securities, and no further action would be required to be taken under
the laws of the Cayman Islands in order to render such security
interest enforceable against third parties save in the case of a
security interest granted over partnership interests in an ELP or a
membership interest in an LLC. In that case, there must be service
of a written notice of the grant of any such security interest in the
ELP or LLC interest at the registered office of the ELP or, as the
case may be, the LLC, and the entry of details of the security interest
in the ELP’s or LLC’s register of security interests. Priority in relation
to such security interest will be determined according to the time that



the written notice is validly served at the ELP’s or LLC’s registered
office.

Where the underlying securities are shares in a Cayman Islands
company, generally it is advisable that any security interest in the
shares of an exempted company be recorded on the register of
members of the company. While this recording does not necessarily
establish priority pursuant to any statutory provision, the recording of
the security interest in the register of members helps to prevent any
third party from obtaining higher priority over the secured party’s
security interest pursuant to the common law and equitable
principles that, while as between competing equitable interests the
first in time prevails, if the holder of the second-in-time security
interest, having advanced his money without notice of the first-in-
time security interest, gets legal title, such second-in-time secured
party obtains priority over the first-in-time secured party.9

In addition, it is common for the underlying issuer company in
question to be put on notice that the secured party has taken a
security interest in the shares in the company. Notice to the
underlying issuer company ordinarily constitutes a deliverable under
the share charge and may give the secured party’s security interest
priority over other liens on the underlying issuer company’s shares in
respect of any subsequent distributions made by the issuer company
to the pledgor.

It should be noted, however, that such security interests may suffer
from certain technical weaknesses or defects including the following:

•    The registered holder of the charged shares in a Cayman Islands
company will continue to be vested with legal title to such charged
shares and will remain entitled to receive any dividends as may
be payable, exercise voting rights, and enjoy rights and benefits
of legal ownership.

•    An equitable security interest in any such charged shares may be
defeated by a third party acquiring legal title to such charged



shares in good faith, for value and without notice of the
preexisting interest.

•    An earlier equitable interest will take priority over a subsequent
equitable interest.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of the Cayman Islands

Assuming that the security interests in respect of the securities have
the priorities specified in the underlying security agreement as a
matter of all relevant laws (other than the laws of the Cayman
Islands), then the courts of the Cayman Islands would recognize
such priorities subject to the following limitations:

•    The security interest will rank after any prior legal or perfected
equitable interest in the securities and any later legal interest in
the securities created in favor of a bona fide purchaser or
mortgagee for value without notice of the security interests
created pursuant to relevant security agreement.10

•    In the case of a winding up of the issuer in a jurisdiction other
than the Cayman Islands, priorities may be subject to any
provision of the laws of that jurisdiction as to the priority of claims
in a winding up.

•    Certain claims that are statutorily preferred by Cayman Islands
law will rank ahead of floating charges (but behind fixed charges).

•    It will ultimately be a matter for the Cayman Islands courts to
determine whether a particular charge is a fixed or floating charge
irrespective of the designation by the parties.

As previously noted, all Cayman Islands limited companies are
required to keep a register of mortgages and charges pursuant to
section 54 of the Companies Act. An exempted company is required
to enter in such register in respect of each mortgage or charge a
short description of the property mortgaged or charged, the amount
of such charge created and the names of the mortgagees or persons
entitled to such charge. Generally it is also advisable that any
security interest taken over the shares of a Cayman Islands



exempted company be recorded on the register of members of that
company.

As noted in section P. 2 above, from a security point of view, an
equitable charge is less satisfactory than a legal mortgage in that it
will rank behind any subsequent legal mortgage granted by a third
party without notice of the equitable mortgage and will generally rank
behind any prior equities. The main disadvantage of a legal
mortgage, however, is that it may operate to group the secured party
and the issuer together, with potential adverse tax and regulatory
consequences and accounting complications arising as a result.
Typically, therefore, any security taken over the shares in a Cayman
Islands company will take the form of an equitable charge rather
than a legal mortgage.

With respect to the security over the charged shares, the priority
among competing equitable interests would be determined according
to the time of the creation of the equitable interests. Accordingly, to
the extent only an equitable interest is created, the security over the
charged shares would rank behind any preexisting equitable
interests in the charged shares. Such security may also rank behind
any security interest granted over the charged shares in the nature
of legal mortgage. Further, a bona fide purchaser for value of the
charged shares without notice of the security could obtain good title
to the charged shares.11

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of the Cayman
Islands, (i) would a securities account to which securities are
credited constitute a category of collateral separate from the
underlying securities themselves and (ii) can assets other than
securities be credited to a securities account (e.g., cash)?



As noted in section 1.1 above, there is no uniform definition under
Cayman Islands law of “securities,” and therefore no definitive
concept of what would constitute a “securities account,” or whether it
would constitute a “security” for these purposes. It is highly unlikely
that any securities account to which any securities are credited
would be either located in, or otherwise governed by, the laws of the
Cayman Islands, and this is not something that would generally be
relevant for the purposes of Cayman Islands law.

The common law position around intermediated securities is far from
clear, and will be dependent on applicable conflict-of-law rules.
Given that neither the intermediaries nor the relevant accounts or
securities would be located in or otherwise subject to the laws of the
Cayman Islands, this is not something that is likely to be directly a
question of Cayman Islands law.

In general, it would be possible as a matter of Cayman Islands law
for a secured party to take a security interest in an account into
which securities are credited. An account holder’s rights against the
account provider can be the subject of a security interest separate
from the securities themselves, but usually in practice one security
document would deal with both. There is a question as to who the
relevant account holder will be for these purposes, which will depend
on the nature of the underlying securities and also the intention of
the parties. Where the account is a custodial account or the
securities are held through an intermediary and the securities are
intangible securities registered in the name of the custodian or
intermediary, then it is expected that the securities would be treated
as being held on trust by the intermediary for the benefit of the
account holder, with the effect that legal title would vest with the
registered holder (i.e., the custodian/ intermediary) while the account
holder will have a beneficial equitable interest in the collateral.

The types of assets that can be credited to a securities account will
depend on the terms of the securities account prescribed by the
particular provider. Although it would not in the author’s experience
be common to do so, in principle assets other than securities could



possibly be credited to a “securities account” as a matter of Cayman
Islands law.

3.2 Choice of law: What law would a court in the Cayman Islands
apply to (i) the creation and perfection of a security interest, (ii) the
effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, the Cayman Islands (or where
Cayman Islands law governs the account, if relevant)
As noted in sections 1.1.and 2.1 above, the conflict-of-law issues
surrounding intangible securities are complex and will be highly
dependent on the facts. For example, it will depend on whether the
securities are held directly through some intermediary or depository
arrangement or through a clearing system. As previously noted, the
common law position in this area is far from settled.

As outlined above, there will be both contractual and proprietary
issues to consider, although what constitutes a contractual issue and
what constitutes a proprietary issue, and their interpretation, will
depend on the applicable conflict-of-laws position, which itself will be
dependent on the specific facts of each case. Regard would need to
be had to the contractual arrangements between the parties
governing the operation of the securities account and any
agreements made in that document as to choice of law in relation to
the location and operation of the securities account. The choice of
law made by the parties to the securities account agreement would,
in general, be respected by the Cayman Islands courts in respect of
contractual matters.

The question of establishing the lex situs of a proprietary right in a
securities account for the purposes of determining issues of
enforceability against third parties, priority, and exercise of remedies
is less clear. Although not entirely free from doubt, it is generally
accepted that it is the account between the account holder and the
intermediary that forms the basis of any proprietary rights arising in



respect of the account, and therefore the “location” of the account for
determining the appropriate lex situs would be the jurisdiction in
which the relevant intermediary is located. It is worth noting,
however, that in certain circumstances (depending, in particular, on
the relevant governing law of the underlying securities credited to the
securities account), a court may need to “look through” to the
underlying securities to determine the appropriate lex situs to apply.
This is not necessarily a Cayman Islands law question and will
depend on the facts of the particular case.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, the Cayman Islands, and an Other
Jurisdiction’s law governs the account agreement
As provided in section 3.2(a) above, the account agreement itself is
a contractual arrangement, so the courts of the Cayman Islands
would look to the terms of the contract itself to determine the
appropriate governing law to apply, and choice of law made by the
parties to the securities account agreement would be respected by
the Cayman Islands courts. Where the account agreement stipulates
a law other than that of the Cayman Islands as the governing law,
then issues of creation of the security interest itself, perfection of the
security interest, and priority would need to be determined by
reference to the selected governing law of that account agreement
and considered in the context of the applicable conflict-of-law rules.

3.3 Choice of law: Other instances where the law of the Cayman
Islands may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Cayman Islands, but the issuer of
securities credited to the securities account is organized under the
law of the Cayman Islands, would Cayman Islands law apply?
As provided in section 3.2 above, a Cayman Islands court would
likely look to the jurisdiction of the intermediary/broker to determine
the relevant lex situs to apply, and the jurisdiction of incorporation of
the issuer of the securities would be immaterial.



b. Similarly, if the securities account is not maintained by a
broker/intermediary located in the Cayman Islands, but if there exists
an intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in the Cayman
Islands, would Cayman Islands law apply, and if so, to what extent?
On the same basis, it should not matter if there is an intermediary
between the issuer and the pledgor’s broker that is located in the
Cayman Islands, as it is the location of the intermediary, which
ultimately holds the securities for the pledgor that should be relevant
in determining the appropriate lex situs to apply. (This is subject, as
noted above, to the fact that in certain circumstances depending, in
particular, on the relevant governing law of the underlying securities
credited to the securities account, a court may need to “look through”
to the underlying securities to determine the appropriate lex situs to
apply.)

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Cayman Islands

There is, in general terms, no concept of perfection under Cayman
Islands law. As noted in section 1.1 above, in the event that Cayman
Islands law was established as the relevant lex situs, the courts of
the Cayman Islands should recognize the security interests created
in connection with the securities account, and (save as set out in
section 3.5 below) no further action would be required to be taken
under the laws of the Cayman Islands in order to render such
security interest enforceable against third parties.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of the Cayman Islands

Assuming that the security interests in respect of the securities have
the priorities specified in the underlying security agreement as a
matter of all relevant laws (other than the laws of the Cayman
Islands), then the courts of the Cayman Islands would recognize
such priorities subject to the following limitations:



•    The security interest will rank after any prior legal or perfected
equitable interest in the securities and any later legal interest in
the securities created in favor of a bona fide purchaser or
mortgagee for value without notice of the security interests
created pursuant to relevant security agreement.12

•    In the case of a winding up of the issuer in a jurisdiction other
than the Cayman Islands, priorities may be subject to any
provision of the laws of that jurisdiction as to the priority of claims
in a winding up.

•    Certain claims that are statutorily preferred by Cayman Islands
law will rank ahead of floating charges (but behind fixed charges).

•    It will ultimately be a matter for the Cayman Islands courts to
determine whether a particular charge is a fixed or floating charge
irrespective of the designation by the parties.

As previously noted, it is prudent for notice to be given to the issuer,
debtor, or obligor in relation to any securities constituting debts or
other intangible collateral to avoid any risk of a third-party bona fide
purchaser for value without notice of the underlying collateral from
obtaining an equitable interest in the securities, which may rank prior
to the security interests created over those securities under the
relevant security document.13

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of the Cayman
Islands, does a deposit account constitute a separate category of
collateral and, if so, what kinds of assets can be credited to a deposit
account?

Cayman Islands law does not distinguish separate categories of
collateral, although real estate located in the Cayman Islands and
aircraft and vessels registered under Cayman Islands law are
subject to some specific rules, and as a matter of Cayman Islands
law there is no reason why assets other than cash could be held in a
deposit account, although ultimately it will depend on what is



permissible under the governing law of that deposit account and of
the governing law of the collateral itself. To create a security interest
in a deposit account, such deposit account is usually subject to a
mortgage or a charge, coupled with an assignment of rights in
respect of the deposit account.

4.2 Choice of law: What law would a court in the Cayman Islands
apply to (i) the creation and perfection of a security interest, (ii) the
effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, the Cayman Islands (or where Cayman Islands law
governs the account, if relevant)
As explained in section 2.2 above, a Cayman Islands court will need
to consider contractual, proprietary, and procedural issues in
determining the appropriate conflict-of-law rules to apply.

The account agreement itself is a contractual arrangement, so the
courts of the Cayman Islands would look to the terms of the contract
itself to determine the appropriate governing law to apply to any
contractual issues arising under the contract, and choice of law
made by the parties to the deposit account agreement would be
respected by the Cayman Islands courts. Where the account
agreement stipulates a law other than that of the Cayman Islands as
the governing law, then issues of creation of the security interest
itself, perfection of the security interest, and priority would need to be
determined by reference to the selected governing law of that
account agreement and considered in the context of the applicable
conflict-of-law rules.

Proprietary issues relating to the pledge of a deposit account will be
determined in accordance with the applicable lex situs, which will be
a matter for the application of the appropriate conflict-of-law rules.
Depending on the nature of the underlying asset forming the deposit
held in the deposit account, and the jurisdiction in which the deposit
collateral arises, this may be the law governing the deposit itself or



the lex situs of the debt as constituted by the deposit. As a general
rule, under common law principles, a debt will be deemed situated in
the country where the account debtor resides (or in the case of a
company, is incorporated), on the basis this is where the payment
can be enforced. In the case of bank accounts, however, it is
generally accepted that under the applicable law of the contract
between the bank and the customer the bank’s obligation to repay is
performable primarily at the branch where the account is kept, and
accordingly the lex situs of the account would be deemed to be in
the jurisdiction in which the branch at which that account is
registered and maintained.

b. The deposit account is located in, or is maintained by a bank
located in, the Cayman Islands, and an Other Jurisdiction’s law
governs the account agreement:
As provided in section 4.2 (a) above, the account agreement is a
contractual arrangement, so the courts of the Cayman Islands would
look to the terms of the account agreement itself to determine the
appropriate governing law to apply to any issues arising under the
contract. The choice of a law made by the parties to the deposit
account agreement would be respected by the Cayman Islands
courts. Where the account agreement stipulates a law other than
that of the Cayman Islands as the governing law, then issues of
creation of the security interest itself, perfection of the security
interest, and priority would need to be determined by reference to
the selected governing law of that account agreement and
considered in the context of the applicable conflict-of-law rules.

As noted in section 4.2(a) above, it is generally accepted that the lex
situs of a bank account would be deemed to be in the jurisdiction in
which the branch at which that account is registered is situated,
which in this case would be the Cayman Islands, but the position
would still need to be considered with reference to the applicable
conflict-of-law rules arising as a result of the governing law of the
account agreement.



4.3 Choice of law: Other instances where the law of the Cayman
Islands may apply

There are none.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of the Cayman Islands

There is, in general terms, no concept of perfection under Cayman
Islands law. As noted in section 1.1 above, in the event that Cayman
Islands law was established as the relevant lex situs, the courts of
the Cayman Islands should recognize the security interests created
in connection with a deposit account, and (subject to section 4.5
below) no further action would be required to be taken under the
laws of the Cayman Islands in order to render such security interest
enforceable against third parties.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of the Cayman Islands

Assuming that the security interests in respect of the deposit account
have the priorities specified in the underlying security agreement as
a matter of all relevant laws (other than the laws of the Cayman
Islands), then the courts of the Cayman Islands would recognize
such priorities subject to the following limitations:

•    The security interest will rank after any prior legal or perfected
equitable interest in the securities and any later legal interest in
the securities created in favor of a bona fide purchaser or
mortgagee for value without notice of the security interests
created pursuant to relevant security agreement.14

•    In the case of a winding up of the issuer in a jurisdiction other
than the Cayman Islands, priorities may be subject to any
provision of the laws of that jurisdiction as to the priority of claims
in a winding up.

•    Certain claims that are statutorily preferred by Cayman Islands
law will rank ahead of floating charges (but behind fixed charges).



•    It will ultimately be a matter for the Cayman Islands courts to
determine whether a particular charge is a fixed or floating charge
irrespective of the designation by the parties.

As previously noted, it is prudent for notice to be given to the issuer,
account debtor, or obligor, as well as to the account bank, in relation
to any securities constituting debts or other intangible collateral to
avoid any risk of a third-party bona fide purchaser for value without
notice of the underlying collateral from obtaining an equitable interest
in the securities, which may rank prior to the security interests
created over those securities under the relevant security
document.15

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of the Cayman Islands

The constitutional documents of a Cayman Islands pledgor (which, in
the case of a Cayman Islands exempted company, will be its
memorandum and articles of association, and in the case of an LLC
will be its limited liability company agreement) will set out the terms
on which the company’s affairs are to be regulated, and any
restrictions on the powers of the company, its directors (or, in the
case of an LLC, the managers), or the members.

The objects of a Cayman Islands company are generally
unrestricted, and the directors (or, in the case of an LLC, its
managers) are generally free to manage the affairs of the company
in such manner as they see fit, unless the constitutional documents
set out any specific restrictions to the contrary. It would therefore be
prudent to review the constitutional documents of the pledgor to
ensure there are no restrictions or limitations, which may impact the
pledgor’s ability to enter into the proposed transactions or impose
any additional requirements or qualifications.



Although not strictly required (unless the constitutional documents
provide to the contrary), it is usual practice that, as a matter of good
corporate governance and in order to evidence clear authority for
their actions, the directors (or, in the case of an LLC, the mangers)
pass resolutions approving the entry into any proposed transactions.

It would therefore be prudent, and considered good practice, when
dealing with a pledgor that is a Cayman Islands company or LLC to
examine the constitutional documents of the pledgor and to request
board resolutions specifically authorizing the transaction in question
to ensure that what is being proposed is within the pledgor’s powers
and has been properly authorized. There is no requirement as a
matter of Cayman Islands law for a separate power of attorney to be
granted by a Cayman Islands pledgor in connection with a
transaction, but where powers of attorney are granted then these
should also be examined.

The doctrine of ultra vires does not apply to a Cayman Islands
company, and a Cayman Islands pledgor’s capacity to contract is
unrestricted unless any restrictions are specifically set out in the
company’s constitutional documents. In addition, in favor of a person
dealing with a company in good faith, the power of the directors to
bind the company, or authorize others to do so, is deemed to be free
of any limitation under the company’s constitution.

Counterparties to transactions involving Cayman Islands companies
should satisfy themselves that the directors have fulfilled their
statutory and fiduciary duties under the Companies Act and common
law. It is generally accepted that it will be sufficient for board minutes
to state that the directors have taken the relevant factors into
account in carrying out their duties. However, more detailed records
may be required for significant or unusual transactions.

Cayman Islands ELPs are not bodies corporate and instead act
through their general partners. As with a Cayman Islands company,
it would be prudent, and considered good practice, when dealing
with a pledgor that is a Cayman Islands ELP to examine the
partnership agreement of the pledgor to ensure that the partnership



has the necessary power and authority to grant security or to
determine what consents may be required. It will, however, be a
question of the applicable governing law of the general partner of the
ELP as to what consents or other authorizations may need to be put
in place by the general partner to enter into the proposed
transactions in its capacity as general partner of the ELP.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of the
Cayman Islands or any particular Other Jurisdiction, or if the
pledgor’s chief executive office is located in the Cayman Islands?

There are no changes.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of the Cayman Islands, the
jurisdiction of formation of the issuer, or in the case of certificated
securities, the jurisdiction where the certificates are located, or (ii)
incorporating specific provisions in a security agreement governed
by the law of the applicable U.S. State?

The answer turns on the particular facts and issues arising and
would be determined by the particular transaction. There is no
Cayman Islands legislation that addresses this point.

As noted previously, where the lex situs of the securities in question
is determined to be the Cayman Islands, it would be prudent for
notice to be given to the issuer, debtor, or obligor in relation to any
securities constituting debts or other intangible collateral to avoid any
risk of a third-party bona fide purchaser for value without notice of
the underlying collateral from obtaining an equitable interest in the
securities, which may rank prior to the security interests created over
those securities under the relevant security document.



In addition, where the securities are shares in a Cayman Islands
company or membership interests in a Cayman Islands LLC or ELP,
it would be prudent for the security agreement to incorporate the
relevant provisions for the giving of notice and provision of ancillary
documents that would typically be included in any Cayman Islands
law–governed agreement and which, in the case of an ELP or LLC,
would be required in order to ensure that the security interest is
enforceable against the ELP or LLC (as the case may be).

As previously explained, Cayman Islands law provides that the
parties are free to choose the applicable law to govern a contractual
arrangement and this would be recognized and given effect to in any
action brought before a court of competent jurisdiction in the
Cayman Islands, unless it is a law:

•    which such court considers to be procedural in nature;
•    which is a revenue or penal law; or
•    the application of which would be inconsistent with public policy,

as such term is interpreted under the laws of the Cayman Islands.

There is therefore no requirement per se for a separate Cayman
Islands law– governed security agreement.

It would, however, be common practice where the uncertificated
securities relate to an interest in a Cayman Islands company, LLC or
ELP (e.g., a charge over the shares in a Cayman Islands company),
and the register reflecting those securities (e.g., the register of
members) is maintained in the Cayman Islands, for the security
document creating the security interest over those securities to also
be governed by Cayman Islands law in order to avoid or minimize
some of the conflict-of-law issues that may otherwise arise. It is still
possible for these security interests to be created under a security
agreement governed by the laws other than those of the Cayman
Islands, but in that case it would be advisable to require that
provisions relating to applicable notice requirements and
deliverables be incorporated into the non-Cayman Islands law–
governed security agreement.



G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of the Cayman Islands

The treatment of proceeds of a disposal or disposition of collateral
will depend in part on the nature of the security interest taken and
also of the underlying collateral, as well as any terms agreed
between the parties.

Where the collateral is disposed of with the consent of the secured
party, then the secured party would typically either agree to
discharge the security interest in connection with the disposal, or
otherwise the pledgor, the secured party and the party acquiring the
collateral will agree that the collateral is to be transferred subject to
the security interest. Whether or not the proceeds of disposal of the
collateral will continue to be subject to the security interest will
depend, to some extent, on the terms agreed between the parties,
but where the collateral is transferred subject to the security interest
the secured party will not have any claim to the proceeds of the sale,
because they will retain their security interest in, and right to claim
against, the original collateral and therefore the secured party will
continue to be able to enforce this interest against the recipient of
the collateral in place of the original pledgor.

Where the collateral constitutes receivables, then, where the
receivables are disposed of, a security interest in those receivables
will generally attach to any proceeds received in exchange for them,
save for where the security interest has been granted as a floating
charge (in which case the pledgor will typically be free to deal with
the receivables until such time as the charge crystalizes).

Where the pledgor disposes of the collateral without the consent of
the secured party, then the security interest will generally attach to
the proceeds of such unauthorized disposition. The secured party is
treated as the holder of a beneficial interest in the collateral and will,
in its capacity as beneficiary of a trust over the collateral, be entitled
to a continuing beneficial interest not merely in the trust property but
in its traceable proceeds as well. This interest will bind everyone who



takes the property or its proceeds except a bona fide purchaser for
value without notice.16

If the collateral is transferred to a third-party bona fide purchaser for
value without notice of the security interest, that purchaser may
obtain an equitable interest in the collateral, which ranks prior to the
security interests created over those securities under the relevant
security document. As noted previously, it is prudent for notice to be
given to the issuer, debtor, or obligor in relation to the collateral to
minimize the risk of a third-party bona fide purchaser for value
without notice of the underlying collateral from obtaining any such
equitable interest in the collateral in priority to the secured interest of
the secured party.

G.5 Rehypothecation of collateral under the law of the Cayman
Islands

A right to sell, pledge, or rehypothecate is uncommon in Cayman
Islands security agreements because it implies that a full title transfer
has occurred. Usually a pledgor will create a security interest in favor
of the secured party but retain ownership and possession of the
collateral (i.e., as noted in section 2.1. above, typically the security
would be constituted by way of an equitable mortgage or charge, as
legal mortgages that require a transfer of legal title which can be
problematic for the reasons previously outlined are rare).

G.6 Exercise of remedies under the law of the Cayman Islands

The main methods of enforcing a security interest in the Cayman
Islands are the following:

(1)    Taking Possession
If the secured party has a legal mortgage (where legal or beneficial
title but not possession has been transferred to it), it is entitled to
take possession as a means of protecting the security interest (i.e.,
to prevent the pledgor from dealing with it).

(2)    Selling the Collateral



A secured party will be permitted to sell the collateral if it has a
power of sale either under express provisions in the security
document or under a statute or in common law. There is no statutory
power of sale that would arise under Cayman Islands law unless the
collateral is real estate located in the Cayman Islands. The security
holder’s rights in respect of any sale will be regulated by the
contractual terms of the security agreement under which the power
arises. The sale may be conducted privately or by public auction and
there is no need to apply to a court as under Cayman Islands law a
court order is not required to exercise a power of sale. Unless
required as a matter of contract, no notice is required to be given to
the pledgor regarding the sale itself, although in practice it will have
notice.

In relation to a pledge, there is an implied power of sale when the
pledgor is in default. The power of sale is subject to reasonable
notice having been given to the pledgor.

A secured party exercising the power of sale is subject to various
duties, including the duty to:

    act in good faith;
    take reasonable steps to obtain a proper price for the asset;
    obtain the best price reasonably obtainable;
    act with reasonable skill and care; and
    act fairly toward the pledgor.

As long as the secured party complies with these duties, a court will
not interfere in the sale merely because the pledgor objects. As a
result of the duties, the secured party cannot sell the assets to itself
without permission of the court. Additionally, if the secured party
were to sell the collateral to a company in which it held shares, both
the secured party and the purchasing company would need to show
that the sale was made in good faith and reasonable precautions
were taken to obtain the best price reasonably obtainable at the time
of the sale.

(3)    Appointing a Receiver, Who then Sells the Collateral



A receiver would take charge of the assets, realize them (by selling),
and apply the money in repayment of the secured debt. A secured
party would need to have either an express power to appoint a
receiver in the security document or a statutory power.

A receiver’s primary duty is to the secured party that appointed him,
but he must act in good faith and deal fairly and equitably with the
pledgor. A receiver is subject to the same duties in selling the
collateral as described above.

(4)    Foreclosure and Appropriation
If the secured party wants to retain the collateral (perhaps because it
is worth more than the secured debt) there are two options:

(a)    Foreclosure: Where a mortgage is granted over an asset, the
pledgor retains the right to recover the asset on full repayment
of the secured debt. If the secured party wishes to retain the
collateral, the secured party will need to extinguish this right
(called the “equity of redemption”) using a court procedure
called foreclosure. It is a two-stage process, and the pledgor
must be given time to pay after the first stage. The court can
order that the collateral be sold in any foreclosure action. In the
event that there are excess proceeds available from the sale
following the settlement of the secured debt (and any
associated costs that are properly recoverable by the pledgor),
the pledgor would be required to pay the balance of those
proceeds after application in accordance with the terms of the
financing documents back to the pledgor. The right to foreclose
arises once the secured debt has become due. In practice,
foreclosure proceedings are extremely rare.

(b)    Appropriation and Right of Use: If the document establishing
the security interest provides the secured party with a right to
appropriate the collateral, this power may be exercised without
a court order. Similarly, if the collateral arrangement so provides,
the secured party has the right to use and dispose of the
collateral. The secured party must value the collateral in
accordance with the relevant provisions agreed between the



parties to the security document and in any event in a
commercially reasonable manner. If the collateral is worth more
than the secured obligations, the secured party must account to
the pledgor for any difference.

Pending exercise of one of the powers described above, there may
also be some ancillary steps that are necessary or desirable,
including (i) giving notice to the issuer of the securities that future
payments/dividends are to be paid to the secured party and (ii)
applying to a Cayman Islands court for a “stop notice,” which is an
order given by the Grand Court17 to the issuer of the securities that
the person serving the notice has an interest in the securities and
preventing the securities from being dealt with before the person has
an opportunity to assert his claim.

 

1    Securities Investment Business Act (No. 44 of 2001) (Revised) sched. 1.
2    The Companies Act (No. 3 of 1961) (Revised) § 54.
3    Shares of all Cayman Islands companies are issued in registered form (i.e.,

they are evidenced by an entry on the register of members of the company)
and are not therefore negotiable instruments regardless of whether certificates
are issued.

4    See Macmillan v Bishopsgate Investment Trust plc (No. 3) [1995] 3 All ER 747.
5    See note 4 for further discussion of securities registration.
6    Conflict-of-law issues such as this are complex and highly fact dependent, and

there is not, as a matter of common law, a unified or fully settled position, so
while both the jurisdiction of incorporation of the issuer and the jurisdiction in
which the certificates are located will be considered, it will depend on the facts
as to whether a Cayman Islands court would consider the Cayman Islands to
be the lex situs in this instance.

7    The priority as between successive assignees or chargees of intangible
collateral will be determined, based on the English decision in Dearle v Hall,
subject to exceptions, according to the order in which notice is given to the
debtor or obligor in respect of the debt or other chose in action. Dearle v Hall
(1828) 38 Eng. Rep. 475; 3 Russ. 1.

8    See section 1.1 above. This is intended to deal with the position established
under the English decision in Dearle v Hall that the priority as between
successive assignees or chargees of intangible collateral will be determined



based on, subject to exceptions, the order in which notice is given to the debtor
or obligor in respect of the debt or other chose in action. Dearle v Hall (1828)
38 Eng. Rep. 475; 3 Russ. 1.

9    See Dearle v Hall (1828) 38 Eng. Rep. 475; 3 Russ. 1.
10  Id.
11  Id.
12  Id.
13  Id.
14  Id.
15  Id.
16  See Lord Millett in Foskett v McKeown [2000] UKHL 29.
17  The Grand Court is the first instance division of the Cayman Islands courts

(i.e., equivalent to the High Court in England and Wales). There is a specialist
Financial Services Division of the Grand Court (the FSD), which was created in
2009 in recognition of the need for special procedures and skills for dealing
with complex civil cases that arise out of the financial sector in the Cayman
Islands. Most commercial disputes involving the analysis of security
instruments and enforceability will be heard by the FSD.



Chile

Nicolás Balmaceda
Francisco de la Barra
Jerónimo Amenábar

Jean André Petit
Francisca Ellis Escudero

Barros & Errázuriz

Highlights

•    Chilean law does not recognize the application of foreign rules for
the acquisition or transfer of assets located in its territory,
including the creation of a security interest. The lex rei sitae
applies in Chile to assets located in its territory regardless of the
nationality of the owner of such assets.

•    In Chile, the security interest over securities and financial assets
or cash held in an account are created by way of a pledge.



Chilean legislation does not allow the creation of a security
interest over deposit accounts or securities accounts. However, it
is perfectly possible and quite common to create a pledge over
the assets held in such accounts.

•    A pledge constitutes an in rem right enforceable erga omnes.
This means that regardless of who owns or possesses the
collateral, the creditor has a priority to receive the proceeds of the
collateral to repay the secured obligation. However, Chilean
legislation does not allow the secured party to directly sell the
underlying asset in order to pay the secured obligation. A
foreclosure procedure before a Civil Court must occur, which can
last anywhere from five months to two years or even more,
depending on the circumstances of the judicial proceeding.

•    The pledge is considered a second-class priority credit, which
means that in case of moratorium, insolvency, reorganization, or
liquidation of the debtor, the creditor is entitled to receive the
proceeds of the collateral to repay the secured obligation as long
as the debtor has enough assets to pay the first-class credits
first.1

•    As the pledge creates an in rem right, it is an effective means to
grant a security interest. Furthermore, the enactment of Law N°
20.190 in 2007 regarding pledges without conveyance increased
and expanded the possible underlying asset of a pledge, allowing
the pledge of almost any movable asset and rights of a pledgor.2
For instance, before Law N° 20.190 a creditor was not entitled to
have a security interest over future assets or rights of its debtor,
which is now allowed by Chilean legislation.

•    Regarding the effects of the pledge, there is a distinction
regarding the requisites for its perfection and the requisites for its
validity vis-à-vis third parties. Usually, the requirement to perfect a
pledge is the execution of a deed and the delivery of the
certificate to the secured party, in the case of a certificated
security. Regarding validity vis-à-vis third parties, the requirement
typically is the lawful notification to third parties.

P. Preliminary: Securities as Collateral



P.1 What constitutes a “security” under the law of Chile for purposes
of creating and perfecting a security interest?

According to Law N° 18,045, which is the Chilean Securities Law, a
security in Chile is any transferable certificate, including shares, call
and put options, bonds, debentures, mutual fund rights, savings
plans, commercial papers, and generally every credit or investment
certificate.3 This definition of security is used for different purposes,
not only for purposes of creating and perfecting a security interest.
According to article 11 of Law 18,876 on Central Securities
Depositories (the CSD Act) uncertificated rights recorded by the
issuer or a registrar or agent can also be regarded as securities.4
Interests in partnerships, limited liability companies, and loan
participation may be treated as securities for purposes of creating
and perfecting a security interest. The legal concept of a business
trust does not exist in Chile.

P.2 Are debt securities treated differently from equity securities under
the law of Chile for purposes of creating and perfecting a security
interest in such securities?

In general, the creation and perfection of a security interest in debt
securities are not different from that of an equity security. However,
there are different requirements for perfection depending on that
type of security that is pledged and the type of pledge that is utilized,
as further described below. Perfection of a pledge over a credit that
is not in bearer form requires a notice to be given to the debtor of
such credit, in accordance with article 2,389 of the Chilean Civil
Code.5 In the case of a debt security that is an instrument in bearer
form, the security will be perfected by delivering the instrument. If the
debt security is an instrument transferable by endorsement, the
security will be perfected by endorsing the instrument in warranty
(endoso en garantía).

P.3 Under what circumstances is intercompany debt a “security”
under the law of Chile?



It will depend on the way that the intercompany debt is documented.
In general, if the intercompany debt is documented as a transferable
certificate, it will be considered a security.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Chile apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Chile and the certificates
are located in Chile
In Chile, the lex rei sitae applies. Therefore, the creation and
perfection of a security interest in directly held certificated securities
located in Chile will be governed by Chilean law. The same rule
applies even to certificated securities which state that they are
governed by a foreign law if the certificated securities are in Chilean
territory.

The same lex rei sitae applies to the priority and the exercise of
remedies (unless otherwise stipulated in a valid contract).

b. The issuer is organized under the law of Chile and the certificates
are located in an Other Jurisdiction
Under Chilean rules, the law applicable to the creation and
perfection and priority of security interests in directly held certificated
securities, as well as the exercise of remedies against such
collateral, is determined by the law of the situs of the certificates.
Therefore, prima facie, Chilean laws shall not be applicable
whenever the collateral (certificates, in this case) is located outside
of Chile. This would be applicable to bearer securities and
endorsable securities.

If the certificate is not located in Chile, but in the Other Jurisdiction,
then the law of the Other Jurisdiction is the applicable law for the



creation and perfection of the security interest, provided that the law
of the situs is also applicable in the Other Jurisdiction.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Chile
In Chile, the lex rei sitae applies. Therefore, the creation and
perfection of a security interest in directly held certificated securities
located in Chile will be governed by Chilean law, regardless of where
the issuer of such certificates is located. The same rule applies even
to certificated securities which state that they are governed by a
foreign law, if they are in Chilean territory.

The same lex rei sitae applies to the priority and the exercise of
remedies (unless otherwise stipulated in a valid contract).

1.2 Choice of law: Other instances where Chile’s law may apply

As a general rule, Chile does not recognize foreign law regarding the
creation and perfection or priority of a security interest when the
collateral is located in Chile, nor the exercise of remedies outside of
Chile. When the collateral is located in Chile the creation and
perfection of a security interest, and the determination of priority and
enforcement of such security interest, are governed by Chilean law,
but the agreement under which such security interest was created
may be governed by a different law. A foreign law (if agreed to by the
parties) might govern other terms and conditions of the security
agreement. The security agreement may include, for instance,
covenants that are governed by a foreign law that may be effective
under such foreign law; however, only Chilean law will apply to the
transfer of the collateral, including the creation of the security interest
and the disposition and enforcement of the collateral. The latter may
be enforceable under Chilean law, assuming that such foreign law is
connected to the transaction. “Forum shopping” (i.e., a practice
adopted by litigants to get their cases heard in a particular court that
has no connection with the subject matter and that is likely to provide
a favorable judgment) is not allowed under Chilean law.



Finally, if it is necessary to enforce a foreign judgment in Chile, the
enforcement procedure for final foreign judgments contemplated in
the Chilean Civil Procedure Code shall apply (known as
“exequatur”).6

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Chile

Regarding the steps for perfection of a security interest in directly
held certificated securities under the Chilean Law, there are various
types of pledges,7 each with their own requisites for perfection,
which are summarized further below. In general, the secured party or
a collateral agent must be in possession of the certificated security,
unless a pledge without conveyance is created, in which case the
registration in the National Registry of Pledges must be made.
Depending on the type of certificated security being pledged,
different requisites may apply. For example, a pledge over
certificated shares of a company requires an annotation in the
Shareholders’ Registry in which those shares are registered in order
for the pledge to be enforceable against third parties and the
company that issued the shares. In case of certificated debt
securities (prenda sobre créditos), the effectiveness of the pledge
vis-à-vis the holder of the certificated debt security is subject to the
notification of the pledge to the issuer of such security (article 2,389
of the Civil Code); however, if the debt security is an instrument
transferable by endorsement, the security will be perfected by
endorsing the instrument in warranty (endoso en garantía).

•    Civil pledges (possessory pledges) are perfected through the
delivery of the certificate to the secured party or a collateral
agent.

•    Pledges without conveyance have different requisites for
perfection depending on the type of collateral that is subject to
such pledge. In general, pledges of certificated securities must be
executed by a public deed or a private instrument registered
before the notary public, and perfection and effectiveness of the



pledge are subject to its registration in the National Registry of
Pledges.

•    In addition, there may be other requisites to comply with, which
depend on the type of collateral subject to a pledge without
conveyance. A pledge without conveyance over certificated
shares requires an annotation in the shareholders’ registry in
which those shares are registered in order for the pledge to be
enforceable against third parties and the company that issued the
shares. Given that some types of collateral require different
requisites than those usually needed for a pledge without
conveyance, the specific requisites should be identified on a
case-by-case basis.

•    Commercial pledges must be executed through a public deed or
a private instrument registered before the notary public and will
be perfected through the delivery of the certificate.

•    Pledges over transferable securities in favor of banks are
perfected in different ways, depending on the type of security. For
directly held certificated securities, this type of pledge is perfected
by executing a public or private deed before the notary public and
notifying the issuing company of such pledge (Law N° 4287).8

Under Chilean Law, only certificates in bearer form or transferable by
endorsement embody the rights inherent in the asset.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Chile

In this circumstance, the Chilean Court would apply Chilean law to
determine whether the collateral is perfected or not.

In terms of priority, article 2,474 of the Civil Code determines that
pledges are a second-class priority credit (crédito de segunda
clase).9 Pledges grant an in rem right over the collateral that can be
enforced erga omnes. This means that creditors have the right to
obtain the foreclosure before the Chilean Courts and pursue the
payment of their credit. The secured party will be paid with the
proceeds of a public auction. If no third party is awarded the



collateral, the secured party can be awarded with the collateral to
pay its credit. If the relevant proceeds are not enough to pay the total
amount of the debt, interest, expenses, and proceeding costs, the
balance of the debt will remain as an unsecured credit of the creditor.

A pledgor is entitled to grant a pledge over the same collateral to
different creditors and the priority is determined based on
chronological order, which is determined in accordance with the date
in which the pledge is perfected. In the case of pledges without
conveyance, the record of the pledge in the National Registry of
Pledges certifies the chronological order. The second pledge over
the same collateral is called a second priority pledge (prenda de
segundo grado).

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Chile apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Chile

The lex rei sitae principle applies in Chile. Therefore the applicable
law for the creation, perfection, and priority of a security interest in a
directly held uncertificated security issued by a Chilean entity would
be the laws of Chile.

The same lex rei sitae applies to the priority and the exercise of
remedies (unless otherwise stipulated in a valid contract).

2.2 Choice of law: Other instances where Chile’s law may apply

In case of directly held uncertificated securities, if the uncertificated
security is deemed to be located in Chile (i.e., the directly held
uncertificated is intended to produce effects in Chile), Chilean law



will apply to the creation, perfection, priority, and enforcement of the
security interest thereon.

As a general rule, Chile does not recognize foreign law regarding the
creation and perfection or priority of a security interest when the
collateral is located in Chile, nor the exercise of remedies outside of
Chile.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Chile

Pledges of directly held uncertificated securities without conveyance
must be executed through a public deed or a private instrument
registered before the notary public and its perfection is subject to its
registration in the National Registry of Pledges. According to article 8
of Law N° 20,190, the uncertificated securities issued without a
physical impression of the title evidencing them, may be pledged
under the provisions of Law No. 20,190, in which case, the pledge
must be registered in the registration of account entries taken for
these purposes in order to be perfected.10

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Chile

In this circumstance, the Chilean Court would apply Chilean law to
determine whether the collateral is perfected or not.

In terms of priority, the Civil Code determines that pledges are a
second-class priority credit (crédito de segunda clase). Pledges
grant an in rem right over the collateral that can be enforced erga
omnes. This means that creditors have the right to obtain the
foreclosure before the Chilean Courts and pursue the payment of
their credit. The secured party will be paid with the proceeds of a
public auction. If no third party is awarded the collateral, the secured
party can be awarded with the collateral to pay its credit. If the
relevant proceeds are not enough to pay the total amount of the
debt, interest, expenses, and proceeding costs, the balance of the
debt will remain as an unsecured credit of the creditor.



A pledgor is entitled to grant a pledge over the same collateral to
different creditors and the priority is determined based on
chronological order, which is determined in accordance with the date
on which the pledge is perfected. In the case of pledges without
conveyance, the record of the pledge in the National Registry of
Pledges certifies the chronological order. The second pledge over
the same collateral is called a second priority pledge (prenda de
segundo grado).

Upon perfection of the pledge, the secured party will be a second-
class priority creditor who will be preferred over unsecured creditors
and over secured creditors whose securities are subordinated to
second-class priority creditors.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Chile, (i) would
a securities account to which securities are credited constitute a
category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

A securities account does not constitute a separate category of
collateral from the underlying securities credited to such securities
account. One way to achieve something similar to a securities
account as collateral would be to pledge all securities deposited in
the securities account in the future. According to Law N° 18,876, on
CSD Act, goods, documents, or contracts different than securities
can be credited to securities account, provided that the deposit of
such goods, documents, or contracts was previously authorized by
the Chilean Financial Markets Commission (CMF). By means of
general rule (norma de carácter general) No. 290, CMF authorized
crediting forward contracts to a securities account.



3.2 Choice of law: What law would a court in Chile apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Chile (or where Chile’s law governs
the account, if relevant)
Dematerialized securities may be created in Chile according to the
rules of the CSD Act. Under article 14 (b) of the CSD Act, pledges
over dematerialized securities may be created, modified, and
released according to the following rules:

•    Collateral shall be limited to dematerialized securities issued
according to a specific agreement entered into between the issuer
and the Chilean Central Securities Depository (CSD). According
to this agreement, the issuer of the securities will not be obliged
to issue physical certificates for evidencing the securities,
provided that the CSD creates them in a book-entry system
governed by the CSD Act and the rules of the CMF.

•    The secured parties can only be other registered depositors of
the CSD, for their own benefit or for the benefit of their clients. In
the last case, such clients must be qualified investors, as defined
under the rules of the CMF.

•    The pledge shall be created, modified, or released according to
the terms of a master agreement to be executed by the CSD and
the depositors. The clients of the depositors, if applicable, may
adhere to this master agreement.

•    Upon the execution of said master agreement, the creation,
amendment, and release of this pledge shall be executed by
electronic communications between the parties.

•    The pledge shall be valid, effective vis-à-vis the CSD and third
parties and enforceable, upon the relevant book entry performed
by the CSD in the pledged securities, deposited in the relevant
securities accounts.

•    The issuer of the relevant securities shall be notified also by
electronic means, if necessary.



•    The pledge shall only be released upon an electronic
communication of the secured party or a final decision of a
Chilean court.11

Also, dematerialized securities may be pledged under the rules of
other pledges (civil pledge, commercial pledge, and others),
according to rules provided in the relevant provisions governing
these pledges mentioned before. However, in this case said pledges
shall be granted over a certificate of securities issued by the CSD for
this purpose.

It is important to mention that a securities account does not
constitute a separate category of collateral from the underlying
securities credited to such securities account. Therefore, the security
interest would have to be granted over the securities credited to the
securities account. The applicable law for the creation, perfection,
and priority, of a security interest over securities located in Chile12

that are credited to a securities account that is maintained by the
CSD, would be the laws of Chile. As CSD is located in Chile, the
laws applicable to securities credited to securities accounts
maintained by CSD is Chilean law.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Chile, and an Other Jurisdiction’s law
governs the account agreement
Under Chilean law, an agreement governing a securities account
located in Chile must be governed by Chilean law. The choice of a
foreign law to govern a securities account located in Chile would not
be valid.

3.3 Choice of law: Other instances where the law of Chile may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Chile, but the issuer of securities
credited to the securities account is organized under the law of Chile,
would Chile’s law apply?



b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Chile, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Chile, would
Chile’s law apply, and if so, to what extent?
As long as the secured assets are located in Chile, Chilean law
applies for the creation, perfection, and priority of security interests
over such assets. In this sense, if the securities are not located in
Chile, Chilean law would not apply for the creation, perfection, and
priority of security interests over such securities.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Chile

Pledges of securities held in securities accounts must be executed
by a public deed or a private instrument registered before the notary
public, and perfection and effectiveness of the pledge are subject to
its registration in the National Registry of Pledges.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Chile

In any circumstance described in this section 3, the Chilean court
would apply Chilean law to determine whether or not the collateral is
perfected.

In terms of priority, the Civil Code determines that pledges are a
second-class priority credit (crédito de segunda clase). Pledges
grant an in rem right over the collateral that can be enforced erga
omnes. This means that creditors have the right to obtain the
foreclosure before the Chilean courts and pursue the payment of
their credit. The secured party will be paid with the proceeds of a
public auction. If no third party is awarded the collateral, the secured
party can be awarded with the collateral to pay its credit. If the
relevant proceeds are not enough to pay the total amount of the
debt, interest, expenses, and proceeding costs, the balance of the
debt will remain as an unsecured credit of the creditor.



A pledgor is entitled to grant a pledge over the same collateral to
different creditors, and the priority is determined based on
chronological order, which is determined in accordance with the date
in which the pledge is perfected. In the case of pledges without
conveyance, the record of the pledge in the National Registry of
Pledges certifies the chronological order. The second pledge over
the same collateral is called a second priority pledge (prenda de
segundo grado). Once the Chilean court determines whether the
security interest is perfected, priority would be established by law,
unless a valid subordination agreement has been entered into.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Chile, does a
deposit account constitute a separate category of collateral, and, if
so, what kinds of assets can be credited to a deposit account?

There are no special rules for the constitution of a deposit account
as the underlying asset of a pledge. In Chile, the pledge is granted
over the money deposited in a bank account, not over the bank
account itself.

In order to do so, a pledge might be granted as a (i) pledge without
conveyance or as a (ii) commercial pledge.

However, a security interest in the assets deposited into a deposit
account is usually granted through a pledge without conveyance
because this type of pledge allows granting a security interest over
the actual amounts in the account and over future money to be
deposited in it (future pledge modality) without further actions. The
commercial pledge, instead, only allows for pledging the actual
amount of money deposited in the account at the time of the pledge
constitution. Moreover, in order to be perfected, commercial pledges
must be executed through a public deed or a private instrument
registered before the notary public, and the delivery of the collateral
to the secured party is required. In case of commercial pledges over
money deposited in a deposit account, delivery of the collateral is



accomplished by tendering to the secured party a deposit certificate
issued by the bank. Besides money, other bearer form securities can
be deposited into a deposit account. However, the asset effectively
deposited is the money represented by such bearer form securities
and not the securities themselves. Consequently, security interest
over the assets deposited in a deposit account will always be over
money.

4.2 Choice of law: What law would a court in Chile apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Chile (or where Chile’s law governs the account, if
relevant)
The lex rei sitae principle applies in Chile. A deposit account is
located in Chile if it is maintained by a Chilean bank. A bank is
deemed located in Chile if it is a bank incorporated in Chile or if it is
a foreign bank operating in Chile through a branch, in both cases
approved by the CMF. As a consequence, the applicable law to a
pledge granted over the money deposited in a Chilean bank account
would be the laws of Chile. If the deposit account is located in Chile,
the creation, perfection, priority, and enforcement are governed by
Chilean law.

Chilean Law applies within the limits of Chilean territory.

b. The deposit account is located in, or is maintained by a bank
located in, Chile, and an Other Jurisdiction’s law governs the
account agreement
Under Chilean law, an agreement governing a deposit account
located in Chile must be governed by Chilean law. The choice of a
foreign law to govern a deposit account located in Chile would not be
valid.

4.3 Choice of law: Other instances where the law of Chile may apply



Whenever the collateral is located in Chile, Chilean law applies to
creation, perfection, and priority of a security interest in and exercise
of remedies against such collateral.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Chile

Regarding the steps for perfection of a security interest in a Chilean
deposit account, there are various types of pledges that can be
utilized, each with their own requisites for perfection. Pledges without
conveyance are perfected through the execution of a public deed or
a private instrument registered before the notary public. The
commercial pledge is perfected through the execution of a notarized
public deed or a private instrument. The certificate of the account, if
any, has to be delivered to the secured party, and if the pledge is
over a credit, the debtor of such credit has to be notified.

The pledge without conveyance is usually preferred over a
commercial pledge because of the following reasons:
(i)    It allows one to execute more than one pledge over the same

collateral (usually first and second priority pledges).
(ii)   Law N° 20.190 creates a National Registry of Pledges for

pledges without conveyance. Since the pledges have to be
recorded in such registry, there is certainty regarding the date of
each pledge execution. Such certainty is desirable when the
constitution of more than one pledge over the same collateral
exists to determine preference.13

(iii)  This pledge is very versatile and can be constituted almost over
any kind of collateral. It allows the pledge in favor of any
obligation, whether or not determined when executing the
pledge, and over existing or eventual assets or rights.

(iv)  The pledge is an enforceable obligation (meaning that the
procedure to file a claim in a Chilean court against the debtor
would be shorter, faster, and easier).

Nonetheless, some creditors prefer commercial pledges because
they are easily perfected (no registration is required, and the



perfection of the commercial pledge is achieved with the delivery of
the collateral); however, delivery of a certificate is required, and if the
pledge includes credits as collateral, the debtor of such credit has to
be notified.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Chile

The court would apply Chilean law to determine whether the security
interest in a Chilean deposit account is perfected or not. In terms of
priority, the Civil Code determines that pledges are a second-class
priority credit. Pledges that are perfected grant an in rem right over
the collateral that can be enforced erga omnes. These means that
creditors have the right to obtain foreclosure before the Chilean
courts and pursue the payment of their credit. The usual situation
would be that the secured party will pay its credit with the proceeds
from a public auction. However, since the collateral referred to in this
section is the money deposited in a bank account, the process to
obtain the credit payment would be different: the Chilean court would
seize the money in the deposit account and then order the transfer of
the money to the secured party’s bank account to pay the lender’s
credit. If the money deposited in the deposit account is insufficient to
pay the total amount of the debt, interest, and expenses, there is no
priority for the remaining outstanding debt. It will be an unsecured
credit for the balance owed.

According to Law N° 20.190, a borrower is entitled to grant a pledge
without conveyance over the same collateral to different creditors
and the preference follows chronological order, which is determined
in accordance with the date in which the pledge is perfected.14 The
chronological order is certified by the record of the pledge in the
National Registry of Pledges without conveyance. These are called
second priority pledges.

G. General Issues



G.1 Corporate authority issues for the pledgor that may arise under
the law of Chile

The pledgor must be the owner of the security or asset pledged. The
pledgor can be a natural or legal person. If the pledgor is a natural
person, he or she must demonstrate that he or she is the owner of
the security and that there is no prohibition to pledge it. If the pledgor
is a legal person, it is also necessary that duly appointed
representatives of such entity authorize the pledge.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Chile or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Chile?

Chile applies lex rei sitae. Therefore, in order to determine which law
should apply to acts regarding certain assets, the law of the
jurisdiction where those assets are located applies. The
aforementioned applies regardless of the location or nationality of
the pledgor.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Chile, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

To the extent a pledge refers to assets located in Chile and to be
enforced in Chile, a pledge agreement in accordance with Chilean
law will be needed. It is recommendable to execute a subordination
agreement governed by Chilean law, if there are competing credits
(i.e., credits with the same priority which, in case of enforceability,
would compete against each other). These are nonnominative
agreements15 usually executed for project finance.



This agreement would be executed by a lender, a borrower, and a
third party who would usually be a parent company of the borrower.
This agreement subordinates the credit of the third party in favor of
the lender and subordinates that credit under the terms and
conditions of the main loan agreement. Furthermore, the third party
may agree that the borrower will only pay its debt to such party
under certain conditions (as in a certain credit/debt proportion). In
general terms, the third party subordinates its credit in favor of the
lenders. The third party is usually a company related to the borrower.
Afterward, the subordination agreement is pledged in favor of the
lender in order to secure its credit payments.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Chile

Once collateral is realized into cash, the security interest is extended
to the proceeds of the original collateral, if any, until the total
payment of the credit, according to its priority.

G.5 Rehypothecation of collateral under the law of Chile

No, it would not affect the analysis because in Chile, the secured
party does not have the right to sell, pledge, or rehypothecate. The
secured party can only assign those rights to another secured party.

G.6 Exercise of remedies under the law of Chile

Judicial intervention is required to obtain the foreclosure of a security
interest in any assets, the public auction of such assets, and the
pursuit of payment of their credit. The secured party cannot become
a direct owner of the assets without first attempting a public auction.
If in the public auction the collateral is not sold to a third party, the
collateral may be awarded to the secured party.

The general rule of the pledge’s enforcement is to give a period of
time to the defendant to file his defense against the secured party’s
complaint. The process for foreclosure and sale of the assets under
the pledge over transferable securities in favor of banks, however, is



easier; an executive procedure may be used that only requires
judicial notice to the debtor to proceed to the sale by a broker of the
pledged assets on a security exchange.16

 

1    The first-class priority credits are set forth in article 2472 of the Civil Code.
Some of these first-class priority credits are (i) judicial costs incurred for the
general benefits of creditors, (ii) remuneration of the debtor’s workers and
family allowances, (iii) social security contributions, (iv) tax withholding and
surcharges, and (v) other expenses associated with the reorganization or
liquidation of the debtor.

2    See Law No. 20190, Junio 5, 2007, DIARIO OFICIAL [D.O.].
3    See Law No. 18045, Octubre 22, 1981, DIARIO OFICIAL [D.O.].
4    Law No. 18876 art. 11, Diciembre 21, 1989, DIARIO OFICIAL [D.O.].
5    CÓDIGO CIVIL [CÓD. CIV.] art. 2389.
6    See CÓDIGO DE PROCEDIMIENTO CIVIL [CÓD. PROC. CIV.] arts. 242–50.
7    The Law N° 20.190/2007, which established a new regulation for pledges

without conveyance, abolished several laws that stated pledges over different
collateral. For example, Law N° 4.097 of pledges over agricultural collateral;
Law 5.687 of pledges over industrial collateral; Law 4.702 of pledges over
deferred purchase price; and Law N° 18.118, the former law of pledges without
conveyance.

8    See Law No. 4287, Febrero 23, 1928, DIARIO OFICIAL [D.O.].
9    CÓDIGO CIVIL [CÓD. CIV.] art. 2474.
10  Law No. 20190 art. 8, Junio 5, 2007, DIARIO OFICIAL [D.O.].
11  Law No. 18876 art. 14(d), Diciembre 21, 1989, DIARIO OFICIAL [D.O.].
12  Securities located in Chile are those that are physically in Chile or whose

effects are intended to be produced in Chile.
13  See Law No. 20190, Junio 5, 2007, DIARIO OFICIAL [D.O.].
14  Id.
15  Nonnominative agreements are agreements that are not specifically regulated

by law but are valid and enforceable. These agreements are a consequence of
the “free will principle.”

16  See Law No. 4287, Febrero 23, 1928, DIARIO OFICIAL [D.O.].
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•    The People’s Republic of China (the PRC, and solely for purpose
of this survey, the PRC does not include Hong Kong Special
Administration Region, Macau Special Administration Region, and
Taiwan Region) is a statutory law country; yet the laws of the PRC
have no explicit definition of “security” in terms of creating a
security interest and making the security interest enforceable. In
practice, there are common debt securities and equity securities
in which a security interest may be created.

•    It is very important to ask the following questions before creating
and perfecting a security interest: (1) what is the purpose of
creating a security interest, e.g., to secure an obligation of the
issuer, the holder, or a third person; (2) whether the security is
issued by a company incorporated under the PRC laws; and (3)
what is the security being secured. These questions help to



determine what security agreements or legal formalities will be
needed to create and perfect the security interest to secure the
obligation.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of China for purposes
of creating and perfecting a security interest?

The laws of the PRC have no explicit definition of “security” in terms
of creating a security interest and making the security interest
enforceable. The Civil Code of the PRC2 (in Chinese: 

) explicitly lists a few assets in which
security interests may be created:

•    drafts, checks, cashier’s checks;
•    bonds, deposit receipts;
•    warehouse receipts or bills of lading;
•    shares and equity interests, the titles of which can be transferred

pursuant to laws;3 and
•    trademarks, and the propriety rights of patent and copyright.

However, the above list is not exhaustive. In practice, there are other
commonly recognized securities under PRC practice that are
capable of being taken as collateral, including fund units, notes, and
certificates of deposit. The major characteristics of the securities in
which a security interest may be created are that the securities have
certain monetary value and are transferrable according to the PRC’s
laws.

P.2 Are debt securities treated differently from equity securities under
the law of China for purposes of creating and perfecting a security
interest in such securities?

Debt securities are treated differently from equity securities under
the PRC’s laws, mainly in the following ways:



(1) Certificated or Uncertificated
Most debt securities are represented by certificates, for example, bill
of exchange, check, promissory note, bond, certificates of deposit,
warehouse receipts, bills of lading are typically certificated and,
given the absence of a statutory definition of what constitutes a
“security,” may be securities under the PRC’s laws. Debt securities
such as bills of exchange, checks, promissory notes, or corporate
bonds are certificated and have to bear “pledge” on its reverse side if
subject to a security interest, or otherwise the court will not support
the effectiveness of such a security interest against a third-party
purchaser acting in good faith.

It is not relevant to a PRC-incorporated company if the equity
securities issued by it are certificated or noncertificated (i.e., whether
or not there is a physical securities certificate). The record on the
books or register of the issuer is the decisive manifest of a holder of
the equity securities, whether or not such holder has a physical
certificate. In some cases, the issuer will give the holder a physical
certificate specifying, inter alia, the name of the issuer, the name of
the holder, and the number of equity securities such holder owns. In
this scenario, even though the equity securities are certificated, the
interest of the holder in the securities is evidenced by the manifest of
record in the books or registers of the issuer and not by the
certificate. In other circumstances, the issuer may have an electronic
record of holders of equity interests that is created by the issuer but
kept by a third-party agency (e.g., the China Securities Depository
and Clearing Corporation Limited (CSDC), a quasi- government
agency that records trading and handles clearing of securities of
listed companies in China), in which case the records held by the
third party agency will be the conclusive proof of equity interests
unless there is manifest error.

(2) Restrictions on Creation/Perfection of Security Interest
The articles of association of the company whose equity interests
are being used as collateral may contain restrictions on the creation
of security interest. If the articles of association set forth that
consents from other shareholders of the company are required for



creation of security interest, the security interest may not be lawfully
created or perfected until such consent is obtained because creation
of the security interests requires registration, and the registration will
not be processed in the absence of other shareholders’ consent.

There is usually less restriction on debt securities. The restrictions
on creation/ perfection of security interests will typically be marked
on the certificate of the debt securities such as bill of exchange and
promissory notes, and in the offering circular/memorandum for the
debt securities such as company bonds.

(3) Creation and Perfection of Security Interests
Some debt securities such as notes and corporate bonds are
perfected through endorsement, while other debt securities such as
certificate of deposit are perfected through the execution of the
security agreement and delivery to the secured party.

A security interest in equity securities such as equity interests in a
limited liability company, shares of a joint stock company, or fund
units may only be created when the security interest is duly
registered with the competent government authorities. For entities
such as limited liability companies, non-listed joint stock companies,
partnerships, and other entities other than a public joint stock
company, the registration should be applied for and completed with
the State Administration for Market Regulation (SAMR, known as the
State Administration for Industry and Commerce before 2018) where
the issuer is registered. For public joint stock companies, the
registration should be applied and completed with CSDC.

Even when the holder and the secured party both agree, in practice
in some cities in the PRC, the same equity security cannot be
subject to two layers of security interests, and the security interest
over such equity security must be released first before another
security interest may be created over the same equity interest.

P.3 Under what circumstances is intercompany debt a “security”
under the law of China?



There is no statutory definition of “security” under the PRC’s laws. If
the intercompany debt is documented as a corporate bond, it can be
treated as a “security” for purpose of creating a security interest.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in China apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of China and the certificates
are located in China
The Law of the People’s Republic of China on Application of Law in
Foreign-related Civil Relations (the Application Law of the PRC) is
the basic statute that states the choice-of-law rule.4 The Application
Law of the PRC only comes into play for civil relations when it
involves “foreign elements.” The court may find that there is foreign
element involved under any of the following circumstances: (1)
where a party concerned (e.g., the holder of securities or the
secured party) is a foreign citizen, a foreign legal entity or any other
organization, or a stateless person; (2) where the habitual residence
of a party (e.g., the holder of securities or the secured party) involved
is located outside the territory of the PRC; (3) where the subject
matter is located outside the territory of the PRC; (4) where the legal
facts that trigger, change, or terminate the civil relation (e.g., for what
relationship the security interest is granted) take place outside the
territory of the PRC; or (5) any other circumstances that can be
determined as foreign-related civil relations.5 As a general comment,
under the Application Law of the Law of the PRC, the law where the
court sits will apply in determining whether the civil relation involves
“foreign elements.” Thus, a PRC court will apply the laws of the PRC
to determine whether a civil relation involves “foreign elements,” and
if so, what “foreign elements” it involves.



If there is no foreign element involved, the PRC’s laws will apply to
the creation, perfection, and priority of a security interest in the
security of such issuer, whether it is certificated or not certificated.
For example, the “Company Law,”6 the Civil Code of the PRC,
relevant regulation and judicial interpretation, inter alia, will apply to
the creation and perfection of the pledge and priority of the security
interest. If there are foreign elements involved (e.g., the holder or the
secured party is a foreign entity, or the purpose of the collateral is to
secure a cross-border transaction), a PRC court will apply the
Application Law of the PRC, which has different choice-of-law rules
for different subject matters. Under the Application Law of the PRC,
a court will characterize the subject matter in question as proprietary,
contractual, or tort and then apply the choice-of-law rules for each
subject matter.

Applicable Law: Proprietary Issues

Under the Application Law of the PRC, the law of the place where
the right to the negotiable securities is realized or the law most
closely associated with the negotiable securities will apply in respect
of aspects relating to the negotiable securities. The Application Law
of the PRC also sets forth that the law of the place where the pledge
was created will apply in respect of the pledge of rights in the
negotiable securities. These two choice-of-law rules are categorized
under the section of “property rights.” Thus, if a foreign element is
involved and property rights are at issue, the court will apply these
two rules.

There are no express statutory definitions of “realization” in respect
of negotiable securities or of “closely-associated” under the rule
applicable to negotiable securities. A PRC court may consider the
place where the security was issued, the place where the issuer is
incorporated, or where the security interest was created as the place
of “realization” or the place where the negotiable security is most
closely associated. The court will make its determination on a case-
by-case basis looking at the facts at issue.



Here, the fact that the issuer is organized or the security interest is
created in the PRC would be a strong factor in a court finding that
PRC law applied to property issues.

Applicable Law: Contractual Issues

Under the Application Law of the PRC, if a contractual relationship is
at issue, the parties to the contract may agree on the laws applicable
to the contract and such law will apply. If the security agreement is
governed by the law of a U.S. State, then the law of that state will
apply to contractual aspects.

Special Application: Negotiable Instruments

A negotiable instrument is a kind of negotiable security. When it
comes to the choice of law applicable to a negotiable instrument
(specifically, a draft, promissory note, and check) involving “foreign
elements,”7 the Negotiable Instruments Law8 prevails over the
Application Law of the PRC in terms of the hierarchy of applicability.
The Negotiable Instruments Law first characterizes the issues with
respect to the negotiable instrument by civil capacity of the issuer,
items recorded on the negotiable instrument, endorsement,
acceptance, payment, guarantee and right of recourse, time limits for
presentment and refusal of a negotiable instrument, and the
preservation in case of loss. The general rules are as follows:

•    The obligor’s civil capacity to act under a negotiable instrument
will be governed by the law of the nationality of the obligor.9 The
items recorded on a bill of exchange or promissory note when
that bill or note is drawn will be governed by the laws of the place
where the instrument was drawn. The PRC’s laws allow the
parties involved to agree on the law of the place of payment or
the law of the place where the check was drawn to be applied to
the items recorded on a check.

•    The endorsement, acceptance, payment, and guaranty of an
instrument will be governed by the law of the place where the said
action is being carried out. The time limits within which the



instrument should be presented, the way in which proof of refusal
to accept or to pay is drawn up, and the time limits for drawing up
the proof of refusal to accept or to pay will be governed by the law
of the place of payment.

If the case in question does not involve any of the aspects of a
negotiable instrument as listed above, the general principle of choice
of law under the Application Law of the PRC will apply as described
above.

b. The issuer is organized under the law of China and the certificates
are located in an Other Jurisdiction
The location of the certificates should not materially affect the
analysis. When the issuer of the securities is incorporated under the
laws of the PRC, and the certificates of such securities are located in
an Other Jurisdiction, the court will first look into whether there is
“foreign element.” If there is none, the PRC laws will apply to the
creation, perfection, and priority of a security interest in the security
of such issuer, whether or not the security is certificated or not
certificated. For example, the Company Law, the Civil Code of the
PRC, relevant regulation and judicial interpretation, inter alia, will
apply to the creation and perfection of the pledge and priority of the
security interest.

If there is foreign element involved with respect to the creation and
perfection of the security interest (e.g., the endorsement to create
the security interest in the case of a debt securities or the equity
interest is pledged to a foreign entity), the court will determine if the
subject matter at issue is a negotiable instrument (specifically, a
draft, promissory note, or check) involving “foreign elements.”10 If so,
the court then characterizes the issues with respect to the negotiable
instrument by civil capacity of the issuer, items recorded on the
negotiable instrument, endorsement, acceptance, payment,
guarantee and right of recourse, time limits for presentment and
refusal of a negotiable instrument, and the preservation in case of
loss. The general rules are as provided in section 1.1(a) above.



If the case in question does not involve a negotiable instrument, or
the subject matter under the negotiable instrument does not fall
under any of the category above, then the court will apply the
Application Law of the PRC to determine what are the questions at
issue, whether it is proprietary or contractual, and apply the
corresponding laws.

The general choice-of-law rule is that the court will apply the law of
the place where the right to the negotiable securities is realized or
another law most closely associated with the negotiable securities in
respect of issues relating to the negotiable securities, and will apply
the laws of the place where the pledge was created if the issue in
question is in respect of the pledge of rights in the negotiable
securities or other property aspects, and the laws the parties have
agreed on to be applicable to the contract in respect of the
contractual relationship at issue.

There is no express statutory definition of “realization” in respect of
negotiable securities, or of “closely associated” under the rule
applicable to negotiable securities. A PRC court may consider the
place where the security was issued, the place where the issuer is
incorporated, or where the security interest was created as the place
of “realization” or the place where the negotiable security is most
closely associated. The court will make its determination on a case-
by-case basis looking at the facts at issue. Here, the fact that the
issuer is organized or the security interest is created in the PRC
would be a strong factor in a court’s finding that the PRC’s law
applied to property issues.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in China
The Application Law of the PRC is the basic statute that states the
choice-of-law rule. The Application Law of the PRC only comes into
play for civil relations when it involves “foreign elements.” The court
may find that there is foreign element involved under any of the
following circumstances: (1) where a party concerned (e.g., the
holder of securities or the secured party, or the issuer of the



securities) is a foreign citizen, a foreign legal entity or any other
organization, or a stateless person; (2) where the habitual residence
of a party (e.g., the holder of securities or the secured party, or the
issuer of the securities) involved is located outside the territory of the
PRC; (3) where the subject matter is located outside the territory of
the PRC; (4) where the legal facts that trigger, change, or terminate
the civil relation (e.g., for what relationship the security interest is
granted) take place outside the territory of the PRC; or (5) any other
circumstances that can be determined as foreign-related civil
relations.11 As a general comment, under the Application Law of the
PRC, the law where the court sits applies in determining whether the
civil relation involves “foreign elements.” Thus, a PRC court will
apply the laws of the PRC to determine whether a civil relation
involves “foreign elements,” and if so, what “foreign elements” it
involves.

If there is no foreign element involved, the PRC’s laws will apply to
the creation, perfection, and priority of a security interest in the
security of such issuer, whether or not it is certificated or not
certificated. For example, the Property Law, the Company Law, the
Security Law of the PRC, relevant regulation and judicial
interpretation, inter alia, will apply to the creation and perfection of
the pledge and priority of the security interest.

If there are foreign elements involved (e.g., the holder or the secured
party is a foreign entity, the purpose of collateral is to secure a cross-
border transaction, or the issuer of the securities is a foreign entity),
the court will apply the Application Law of the PRC, which has
different choice-of-law rules for different subject matters. Under the
Application Law of the PRC, a court will characterize the subject
matters in question under proprietary, contractual, or tort, and then
apply the choice-of-law rules under each subject matter.

Applicable Law: Proprietary Issues

Under the Application Law of the PRC, the law of the place where
the right to the negotiable securities is realized or another law most



closely associated with the negotiable securities will apply in respect
of aspects relating to the negotiable securities. The Application Law
of the PRC also sets forth that the law of the place where the pledge
was created applies in respect of the pledge of the rights in
negotiable securities. These two choice-of-law rules are categorized
under the section of “property right.” Thus, if there is foreign element
involved and property rights at issue, the court will apply these two
rules.

There are no express statutory definitions of “realization” in respect
of negotiable securities or of “closely-associated” under the rule
applicable to negotiable securities. A PRC court may consider the
place where the security was issued, the place where the issuer is
incorporated, or where the security interest was created as the place
of “realization” or the place where the negotiable security is most
closely associated. The court will make its determination on a case-
by-case scenario looking at the facts at issue.

Applicable Law: Contractual Issues

Under the Application Law of the PRC, if a contractual relationship is
at issue, the parties to the contract may agree on the laws applicable
to the contract and such law will apply. If the security agreement is
governed by the law of a U.S. State, then the law of that state will
apply to the contractual aspects.

Special Application: Negotiable Instruments

A negotiable instrument is a kind of negotiable security. When it
comes to the choice of law applicable to a negotiable instrument
(specifically, a draft, promissory note, and check) involving “foreign
elements,”12 the Negotiable Instruments Law prevails over the
Application Law of the PRC in terms of the hierarchy of applicability.
The Negotiable Instruments Law first characterizes the issues with
respect to the negotiable instrument by civil capacity of the issuer,
items recorded on the negotiable instrument, endorsement,
acceptance, payment, guarantee and right of recourse, time limits for
presentment and refusal of a negotiable instrument, and the



preservation in case of loss. The general rules are as provided in
section 1.1(a) above.

If the case in question does not involve any of the aspects of a
negotiable instrument as listed above, the general principle of
choice-of-law rule in the Application Law of the PRC will apply.

There are no express statutory definitions of “realization” in respect
of negotiable securities or of “closely associated” under the rule
applicable to negotiable securities. A PRC court may consider the
place where the security was issued, the place where the issuer is
incorporated, or where the security interest was created as the place
of “realization” or the place where the negotiable security is most
closely associated. The court will make its determination on a case-
by-case basis looking at facts at issue.

Here, the fact that the issuer is organized, or the security interest is
created, in a jurisdiction other than the PRC would be a strong factor
in a court finding that a foreign element exists.

1.2 Choice of law: Other instances where China’s law may apply

When the choice of law directs the application of foreign laws but the
application of foreign laws will infringe on the public interests of the
society of the PRC, if it is not clear whether there are such foreign
laws or if the foreign laws do not have the relevant stipulation for the
subject matter at issue, the laws of the PRC will be applied. As for
“public interests of the society of the PRC,” there is no applicable
PRC statute or judicial interpretation. The court at each level has
wide discretion in interpreting the applicability and the extent of
“public interests of the society of the PRC.”

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of China

Debt Securities



When debt securities such as negotiable instruments (drafts, checks,
promissory notes), bonds, depository certificates, warehouse
receipts, or bills of lading are pledged, the parties must execute a
security agreement in which the pledgor creates a security interest in
writing and have a pledged debt securities to be delivered to the
secured party. A pledge is perfected at the time of delivery of the
certificate to the secured party.

Equity Securities

When equity securities such as equity interests in a limited liability
company, shares of a joint stock company, corporate bonds, fund
units are pledged, the parties must execute a security agreement in
which the pledgor creates a security interest in writing. The pledge is
created and perfected only when it is registered with the competent
government authorities (depending on the type of the equity
securities, the security interest may need to be registered with the
SAMR or the CSDC).13

1.4 Effect of an enforceable security interest against third parties and
priority under the law of China

Under the PRC’s laws, when the security interest in the collateral is
perfected, such security interest is enforceable against third parties
and would have priority over the claims of unperfected secured
creditors and general unsecured creditors.

Multiple security interests may be created and perfected over the
same collateral. The holder of the securities (i.e., the pledgor) may
create a second security interest over the collateral that is already
subject to a security interest; the secured party who has the security
interest may also create a second security interest over the collateral
over which it has a security interest. Please note that in the former
case, the consent of the first secured party must be obtained to
make the second pledge valid, while in the second case, the consent
from the holder of the securities (i.e., the pledgor) must be obtained
to make the second pledge valid. The rules for creation and



perfection of the security interest as stated under sections 1.1
through 1.3 apply. The PRC’s laws are silent on whether multiple
pledges may be created and perfected over the equity securities. In
practice, as the perfection of the security interest of equity securities
requires the registration with the competent government authority,
certain government authorities allow a second registration over the
same equity securities while some do not. There is no judicial
interpretation or uniform practice so far on this point.

For the same collateral that is subject to two security interests, the
Civil Code of the PRC and relevant judicial interpretation create the
following rule: the security interest that has been perfected (in the
case of debt securities, perfected by delivery and in the case of
equity securities perfected by registration with SAMR or CSDC) has
priority over the one that has not been perfected.

When both security interests have been perfected, then the security
interest that has been created and perfected earlier has priority over
the one that has been created and perfected later.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in China apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of China?

The Application Law of the PRC is the basic statute that states the
choice-of-law rule. The Application Law of the PRC only comes into
play for civil relations when it involves “foreign elements.” The court
may find that there is foreign element involved under any of the
following circumstances: (1) where a party concerned (e.g., the
holder of securities or the secured party) is a foreign citizen, a
foreign legal entity or any other organization, or a stateless person;



(2) where the habitual residence of a party (e.g., the holder of
securities or the secured party) involved is located outside the
territory of the PRC; (3) where the subject matter is located outside
the territory of the PRC; (4) where the legal facts that trigger,
change, or terminate the civil relation (e.g., for what relationship the
security interest is granted) take place outside the territory of the
PRC; or (5) any other circumstances that can be determined as
foreign-related civil relations.14 As a general comment, under the
Application Law of the PRC, the law where the court sits will
determine whether the civil relation involves “foreign elements.”
Thus, a court will apply the laws of the PRC to determine whether a
civil relation involves “foreign elements,” and if so, what “foreign
elements” it involves.

If there is no foreign element involved, the PRC’s laws will apply to
the creation, perfection, and priority of a security interest in an
uncertificated security of such issuer. For example, the Company
Law, the Civil Code of the PRC, relevant regulation and judicial
interpretation, inter alia, will apply to the creation and perfection of
the pledge and priority of the security interest.

If there are foreign elements involved (e.g., the holder or the secured
party is a foreign entity, or the purpose of collateral is to secure a
cross-border transaction), the court will apply the Application Law of
the PRC, which has different choice-of-law rules for different subject
matters. Under the Application Law of the PRC, a court will
characterize the subject matters in question as proprietary,
contractual, or tort and then apply the choice-of-law rules under each
subject matter.

Applicable Law: Proprietary Issues

Under the Application Law of the PRC, the law of the place where
the right to the negotiable securities is realized or another law most
closely associated with the negotiable securities will apply in respect
of the negotiable securities. The Application Law of the PRC also
sets forth that the laws of the place where the pledge was created



will apply in respect of the pledge of the rights. These two choice-of-
law rules are categorized under the section of “property rights.” If
there is foreign element in the subject matter and it involves property
right at issue, the court will apply these two rules.

There are no express statutory definitions of “realization” in respect
of negotiable securities, or to “closely-associated” under the rule
applicable to negotiable securities. A PRC court may consider the
place where the security was issued, the place where the issuer is
incorporated, or where the security interest was created as the place
of “realization” or the place where it is most closely associated. The
court will make its determination on a case-by-case basis looking at
the facts at issue.

Applicable Law: Contractual Issues

Under the Application Law of the PRC, if a contractual relationship is
at issue, the parties to the contract may agree on the law applicable
to the contract and such law will apply. If the security agreement is
governed by the law of a U.S. State, then the law of that state will
apply to contractual aspects.

In summary, when the issuer of the uncertificated securities is
incorporated under the laws of the PRC, the court will first look into
whether there is a “foreign element.” If there is none, the PRC laws
will apply to the creation, perfection, and priority of a security interest
in an uncertificated security of such issuer. For example, the
Company Law, the Civil Code of the PRC, relevant regulation, and
judicial interpretation, inter alia, will apply to the creation and
perfection of the pledge and priority of the security interest. If there is
a foreign element in respect of the creation and perfection of the
security interest (e.g., the endorsement to create the security interest
in the case of a debt securities or the equity interest is pledged to a
foreign entity), the court will apply the Application Law of the PRC to
determine the questions at issue and apply the corresponding laws
as stated above. The general choice-of-law rule is that the court will
apply the law of the place where the right to the negotiable securities
is realized or another law most closely associated with the



negotiable securities in respect of the negotiable securities, and will
apply the laws of the place where the pledge was created if the case
in question is in respect of the pledge of rights, and the laws the
parties have agreed to be applicable to the contract in respect of a
contractual relationship at issue.

2.2 Choice of law: Other instances where China’s law may apply

When the choice of law directs the application of foreign law and the
application of foreign laws will infringe on the public interests of the
society of the PRC, or when it is not clear whether there are such
foreign laws or the foreign laws do not have the relevant stipulation
for the subject matter at issue, the laws of the PRC will be applied.
As for “public interests of the society of the PRC,” there is no statute
or judicial interpretation and so the court at each level has wide
discretion in interpreting the applicability and the extent of “public
interests of the society of the PRC.”

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of China

Debt Securities

With respect to an uncertificated security, a pledge is perfected by
registration at the Credit Reference Center of the People’s Bank of
China, the government authority responsible for, inter alia,
registration of uncertificated pledge of debt securities since 2021.

Equity Securities

When uncertificated equity securities as equity interests in a limited
liability company, shares of a joint stock company, or fund units are
pledged, the parties must execute a security agreement in which the
pledgor creates a security interest in writing. Equity securities over
equity interests in a limited liability company, shares of a joint stock
company, or fund units are only created as collateral when duly
registered with the competent government authorities. Such a
security interest in equity securities may only become valid, effective,



and enforceable after the registration formalities have been
completed. For entities such as limited liability companies, non-listed
joint stock companies and partnerships, and not public joint stock
company, the registration should be applied and completed with the
SAMR where the issuer is registered. For public joint stock
companies, the registration should be applied and completed with
CSDC.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of China

Under the PRC law, when the security interest in the collateral is
perfected, such security interest is enforceable against third parties
and would have priority over the claims of unperfected secured
creditors and general unsecured creditors.

Multiple security interests may be created and perfected over the
same collateral. The holder of the securities (i.e., the pledgor) may
create a second security interest over collateral that is already
subject to a security interest; the secured party who has the security
interest may also create a second security interest over the collateral
that it has security interest over. Please note that in the former case,
the consent of the first secured party must be obtained to make the
second pledge valid; while in the second case, the consent from the
holder of the securities (i.e., the pledgor) must be obtained to make
the second pledge valid. The PRC’s laws are silent on whether
multiple pledges may be created and perfected over the equity
securities. In practice, as the perfection of the security interest over
equity securities requires the registration with the competent
government authority, certain governmental authorities allow a
second registration over the same equity securities while some do
not. There is no judicial interpretation or uniform practice so far on
this point.

For the same collateral that is the subject of two security interests,
the Civil Code of the PRC and relevant judicial interpretation create
the following rule: the security interest that has been perfected (in
the case of debt securities, perfected by delivery and in the case of



equity securities perfected by registration with SAMR or CSDC) has
priority over the one that has not been perfected.

When both security interests have been perfected, then the security
interest that has been created and perfected earlier has priority over
the one that has been created and perfected later.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of China, (i) would
a securities account to which securities are credited constitute a
category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

In PRC, a securities account is not a subject of collateral separate
from the underlying securities.

3.2 Choice of law: What law would a court in China apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, China (or where China’s law governs
the account, if relevant)
This is not applicable, as the PRC’s laws do not provide securities
accounts as a category of collateral.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, China and an Other Jurisdiction’s law
governs the account agreement
This is not applicable, as the PRC’s laws do not provide securities
accounts as a category of collateral.



3.3. Choice of law: Other instances where the law of China may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in China, but the issuer of securities
credited to the securities account is organized under the law of
China, would China’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in China, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in China, would
China’s law apply, and if so, to what extent?
This is not applicable, as the PRC’s laws do not provide securities
account as a category of collateral.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of China

This is not applicable, as the PRC’s laws do not provide securities
accounts as a category of collateral.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of China

This is not applicable, as the PRC’s laws do not provide securities
accounts as a category of collateral.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of China, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

In the PRC, a deposit account does not constitute a category of
collateral separate from the deposit credited to that account (a
deposit can be a category of directly held certificated collateral as



evidenced by a pledge of deposit receipt or certificate of deposit—
see the discussion in section 1 [“Collateral Consisting of Directly
Held Certificated Securities”]).

4.2 Choice of law: What law would a court in China apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, China (or where China’s law governs the account, if
relevant)
This is not applicable as deposit accounts are not a category of
collateral under the PRC’s laws.

b. The deposit account is located in, or is maintained by a bank
located in, China, and an Other Jurisdiction’s law governs the
account agreement
This is not applicable as deposit accounts are not a category of
collateral under the PRC’s laws.

4.3 Choice of law: Other instances where the law of China may apply

This is not applicable as deposit accounts are not a category of
collateral under the PRC’s laws.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of China

This is not applicable as deposit accounts are not a category of
collateral under the PRC’s laws.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of China

This is not applicable as deposit accounts are not a category of
collateral under the PRC’s laws.



G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of China

The Company Law imposes little restriction in terms of corporate
authority. However, the articles of association may impose certain
restrictions. Depending on the type of company, the following
restrictions are noteworthy:

•    Depending on the purpose of the creation of the security interest
(e.g., securing the pledgor’s own obligation, securing the
obligation of certain other entities), and sometimes the amount of
such security interest, the creation of a security interest may need
the resolution of the board or shareholders. It is always good
practice to examine the company’s articles of association to
determine to which level of the approval is necessary, although a
PRC court may support a person dealing with the company in
good faith.

•    If the issuer of the pledged shares is a public company or a PRC-
listed company, certain notice and disclosure obligations will need
to be fulfilled according to the disclosure rules applicable to a
public company or a PRC-listed company.

•    The registration information for a security interest in an equity
interest of a company is available for public search. Anyone that
has a name of the company may search whether the equity
interest has already been pledged, and if so, to whom.

•    It is advisable to confirm that the person entering into the security
interest arrangement has the authority to bind the pledgor.

•    In the PRC, when a holder is a state-owned or state-controlled
entity, the equity interest, shares, or fund units it owns will be
deemed as “state-owned” assets. Internal approval from the local
municipal, provincial or national state-owned assets supervision
and administration commission is required before the holder may
create and perfect security interest.



G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of China or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in China?

No, none of the above affects the analysis. The “foreign element”
determination still applies whether the pledgor is organized under the
law of the PRC or an Other Jurisdiction, or if the pledgor’s chief
executive office is located in the PRC or in an Other Jurisdiction.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of China, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

If the company creating the security interest is incorporated or
otherwise organized in the PRC, it would be advantageous to the
secured party if a separate security agreement is executed and
governed by the PRC’s laws, especially where registration with PRC
government authorities is required for the creation/perfection of the
security interest. For entities such as limited liability companies,
nonpublic joint stock companies and partnerships, and not public
joint stock company, the registration should be applied and
completed with SAMR where the issuer is registered. For public joint
stock companies, the registration should be applied and completed
with CSDC.

In addition, as the PRC’s laws restrict cross-border flow of funds
under capital accounts, it is always advisable to bear in mind
whether the indebtedness secured by the pledges of investment
property will pose an issue under the foreign exchange control rules
of the PRC. Deviation from the PRC foreign exchange rules may
trigger penalties by the PRC government and lead to PRC courts



refusing to recognize and enforce foreign court rulings or arbitration
awards on the ground of violation of PRC laws or infringement of the
public interest of society of the PRC.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of China

Where there are identifiable proceeds from the sale of the collateral
in breach of the security agreement, the secured party may claim a
priority right in the proceeds of such sale. The secured party also
has the right to a claim for the proceeds, fructus, or interest (e.g., the
dividends from the equity interest being pledged, the interest
accrued from the monetary amount in the account being pledged) of
the item being pledged.

G.5 Rehypothecation of collateral under the law of China

The secured party is not allowed to sell, pledge, rehypothecate, or
otherwise use the collateral without the consent of the pledgor.
Where a security interest is created over a bill, bond, depositary
certificate, warehouse receipt, or bill of lading, any subsequent
attempt by the collateral holder to transfer or create another pledge
over the collateral without the consent of the pledgor will be null and
void.

G.6 Exercise of remedies under the law of China

The PRC law does not allow the secured party to become the owner
of the collateral directly. The main methods of enforcing a security
interest in the PRC are the following:

(1) Applying to the Court for Judicial Auction for Enforcement of the
Security Interest

The secured party may apply to the court for a judicial auction of the
security. The proceeds from the judicial auction will be used to repay
the secured obligations first.



(2) Selling the Collateral by Agreement

A secured party may sell the collateral if it has a power of sale either
under express provisions in the security agreement or under the Civil
Code of the PRC. The sale may be conducted by selling to a third
party privately, by public auction, or by selling to the secured party to
set off all or a portion of the secured obligations. Involvement by a
court is thus not needed unless the parties fail to reach an
agreement on how to realize on the collateral. The secured party has
priority over the proceeds from the sale to a third party.
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Highlights

•    Under Colombian law, “securities,” understood as negotiable
financial instruments, are broadly categorized into (i) securities
that incorporate credit rights (i.e., debt securities), (ii) securities
that incorporate participation rights (i.e., equity securities), and (iii)
securities that incorporate property rights. These instruments are
autonomous (not linked to any underlying obligation from which
the title itself originated), tradable in essence, and embody and
incorporate the rights inherent to the asset in the title itself and
thus require evidence of the title in order to exercise the rights
incorporated therein.

•    Securities that are issued subject to securities law regulation are
known as valores. Law 964 of 2005 (Law 964)1 provides the main



legal framework for the Colombian capital markets. The general
requirements that will apply for purposes of creating and
perfecting a security interest in valores are those set forth in
ordinary commercial law together with certain regulations set forth
by the Colombian Securities Depository (as this term is defined in
section P.1 below).

•    Securities that are not considered valores are referred to as
títulos valores. Títulos valores are documents issued and signed
by the issuer or a debtor, as applicable, containing certain
promises or setting forth certain rights in favor of the beneficiary
thereof. The general requirements that will apply for purposes of
creating and perfecting a security interest in a título valor are set
forth in Law 1676 of 2013 (Law 1676).2

•    Whether a security is considered a valor or a título valor will be
relevant for purposes of the determining the law applicable to the
creation, perfection, priority, and enforcement of a security
interest in such securities.

•    The general rule that applies to settle conflict-of-law cases under
Colombian law is set forth in article 869 of the Código de
Comercio of Colombia (the Code of Commerce).3 Under article
869 of the Code of Commerce, Colombia has adopted the lex loci
solutionis principle, pursuant to which any contract entered into
outside Colombia shall be governed by Colombian law if the main
obligations contained therein are to be performed within
Colombian territory. In addition, article 20 of the Código Civil of
Colombia (the Civil Code)4 sets forth that Colombian substantive
and procedural laws shall govern any and all actions in
connection with assets that are physically located within
Colombian territory.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Colombia for
purposes of creating and perfecting a security interest?



Under Colombian law, “securities,” understood as negotiable
financial instruments, are broadly categorized into (i) securities that
incorporate credit rights (i.e., debt securities), (ii) securities that
incorporate participation rights (i.e., equity securities), and (iii)
securities that incorporate property rights. These instruments are
autonomous (not linked to any underlying obligation from which the
title itself originated), tradable in essence, and embody and
incorporate the rights inherent to the asset in the title itself and thus
require evidence of the title in order to exercise the rights
incorporated therein.

Generally, securities can be either registered (títulos nominativos)
(i.e., securities that require that ownership is registered with the
issuer) or to the order (a la orden) (i.e., securities that only require an
endorsement in order to be transferred) or bearer form (al portador)
(i.e., securities that only require a transfer of possession in order to
be transferred).

Securities that are issued subject to securities law regulation are
known as valores. Law 964 provides the main legal framework for
the Colombian capital markets. In order for a security to be
considered a valor, it must (i) be part of an issuance that aims, or
that results in, raising funds from the public and (ii) be issued en
masse (i.e., the offering must be addressed to an undetermined
number of persons or to 100 or more determined persons), or
otherwise be issued in series (i.e., a multiple number of securities
that correspond to a single class or series that are all subject to the
same rules regarding their transfer). Although valores can be either
certificated (materializados) (i.e., ownership of the security is
represented by a physical or electronic title that is issued to an
owner and held by that owner directly) or uncertificated
(desmaterializadas) (i.e., ownership of the security is registered in an
electronic book entry managed by a securities depositary), valores
are generally uncertificated.

Uncertificated valores are represented in a global note (título global)
that embodies the rights of an issuance and that is held by a



securities depositary designated for the deposit, custody, and
management of the security through book entries made as electronic
records and for the clearing and settlement of capital market
transactions (the Securities Depository). The Securities Depository
registers the security in the owner’s account (depositario) and
manages all operations and transactions affecting the security under
a book entry system (anotación en cuenta).

Per article 2 of Law 964, the following instruments can be considered
valores: shares, bonds, commercial paper, certificates of deposit of
goods, any right or document resulting from a securitization process,
any document representing risk capital, term certificates of deposit,
bank acceptances, mortgage documents, financial derivatives, and
public (governmental) debt titles or documents.5 It is important to
note that the concept of securities that are deemed to be valores is
not limited to instruments listed above, as the Colombian
government has the authority6 to include other types of documents
or rights as securities, provided they comply with the above-
mentioned general characteristics.7 For example, Decree 2555 of
2010 expressly included participations in closed collective
investment funds in the concept of securities that are valores but has
not yet included interests in trusts as securities, even though the
latter complies with all of the general characteristics required for
financial instruments to be considered securities.8

Securities that are not considered valores are referred to as títulos
valores. Títulos valores are instruments issued and signed by the
issuer of the equity or debt, containing certain promises or setting
forth certain rights in favor of the beneficiary thereof. A título valor is
always represented by a physical title that is issued to an owner and
held by that owner directly (hence classified as a certificated
security). However, even though still uncommon and not expressly
regulated by Colombian law, the owner of a título valor in the form of
a promissory note may elect to deposit the title with a Securities
Depository and thereafter treat the promissory note as an
uncertificated título valor for purposes of its circulation.



Whether a security is considered a valor or a título valor will be
relevant for purposes of creating and perfecting a security interest.

P.2 Are debt securities treated differently from equity securities under
the law of Colombia for purposes of creating and perfecting a
security interest in such securities?

Debt and equity securities per se are not treated differently for
purposes of creating and perfecting a security interest. What will
determine the way in which a security interest is perfected is the way
in which the security is transferred (which is determined upon the
creation of the security), that is, whether the security has a
registered, bearer of, or to the order of form.

Under Colombian law, shares mandatorily have to be registered
securities; therefore, a security interest will only be perfected once it
has been registered in the issuer’s relevant registry (i.e., stock
ledger). On the other hand, debt securities such as bonds,
commercial papers, rights or documents resulting from a
securitization process, term certificates of deposit, bank
acceptances, mortgage documents, and any public (governmental)
debt title can have a registered, bearer of, or to the order of form. In
the event the debt security is registered, the security interest will only
be perfected once it has been registered in the debt security issuer’s
relevant registry.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Colombia?

Intercompany debt can be classified as a “security” if issued in the
form of a promissory note, in which case it will be considered a título
valor.

1. Collateral Consisting of Directly Held
Certificated Securities



Whether certificated securities are considered to be valores or títulos
valores will be relevant for purposes of determining the law
applicable to the creation, perfection, priority, and enforcement of a
security interest in such securities. Valores can be certificated, but
are generally uncertificated. Títulos valores are generally certificated.
See section P.1 for an explanation of the distinction between the two
types of securities.

1.1 Choice of law: What law would a court in Colombia apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Colombia and the
certificates are located in Colombia

General Rule for Securities Considered Valores
The general rule that applies to settle conflict-of-law cases under
Colombian law is set forth in article 869 of the Code of Commerce.9
Under article 869 of the Code of Commerce, Colombia has adopted
the lex loci solutionis principle, pursuant to which any contract
entered into outside Colombia shall be governed by Colombian law if
the main obligations contained therein are to be performed within
Colombian territory.10

While article 869 does not explicitly allow for the choice and
application of foreign law in international contracts that have some
connection to Colombia, it has been generally understood that, with
respect to choice-of-law provisions, if a contract is entered into
outside Colombia, and the performance of the obligations contained
therein are performed outside Colombia, the choice of foreign law
should be valid and upheld in a Colombian court; otherwise, if the
obligations of such contract need to be performed within Colombian
territory, the choice of foreign law will not be valid and enforceable
and such contract shall be governed by Colombian law, irrespective
of whether the parties thereto are local or foreign entities and
whether such contract is executed outside Colombian territory.



Considering the above, the jurisdiction of the organization of the
issuer of a certificated security is in itself irrelevant for the analysis
that will be conducted by a Colombian court to determine the validity
and enforceability of the foreign law (the relevance of the physical
location of the certificate will be discussed further below). Instead, a
Colombian court will need to determine if the main obligations that
relate to the security interest created with respect to the certificated
securities are to be performed within Colombian territory or not. If a
Colombian court determines that said obligations are performed
within Colombian territory, Colombian law will apply to the creation
and perfection of the security interest, the effect of the perfection,
and the exercise of remedies against such interest, irrespective of
whether the issuer is organized under the laws of Colombia or an
Other Jurisdiction or whether the certificated securities are physically
located in Colombia or an Other Jurisdiction.

In addition, if the certificated securities are physically located in
Colombia, it is important to note that, in addition to article 869 of the
Code of Commerce, article 20 of the Civil Code sets forth that
Colombian substantive and procedural laws shall govern any and all
actions in connection with assets that are physically located within
Colombia territory.11 Although there is no unanimity with respect to
the application of article 20 in international transactions in which the
interests or property of Colombia are not involved, note that if the
certificated securities are physically located within Colombian
territory (irrespective of whether the issuer is organized under the
laws of Colombia or an Other Jurisdiction, whether the securities are
issued under Colombian law or the law of an Other Jurisdiction and
whether the main obligations of the underlying agreement are
deemed to be performed within Colombian territory), a Colombian
court could apply Colombian law to the creation and perfection of the
security interest, the effect of the perfection, and the exercise of
remedies against such interest.

General Rule for Securities Considered Títulos Valores
If the certificated security is considered a título valor and it is
physically located in Colombia, a court in Colombia would apply



Colombian law to the creation and perfection of a security interest,
the effect of perfection, and the exercise of remedies against the
collateral, irrespective of the jurisdiction of incorporation of the
issuer.

b. The issuer is organized under the law of Colombia and the
certificates are located in an Other Jurisdiction

General Rule for Securities Considered Valores
The jurisdiction of the organization of the issuer of a certificated
security in itself is irrelevant for the choice-of-law analysis that will be
conducted by a Colombian court. In order to determine the
applicable law, a Colombian court will analyze if the main obligations
that relate to the security interest are performed or complied with
within Colombian territory. Article 869 of the Code of Commerce
provides that Colombian law shall govern any contract entered into
outside Colombia, if the main obligations of such contract are to be
performed within Colombian territory.12

If the issuer is organized under the law of Colombia, the certificated
securities are physically located in an Other Jurisdiction, and the
main obligations that relate to the security interest need to be
performed in an Other Jurisdiction outside of Colombian territory, a
Colombian court should apply the laws of such Other Jurisdiction to
the creation and perfection, priority, and exercise of remedies
against the collateral. Otherwise, if all the assumptions referred to in
the preceding sentence remain but the main obligations between the
pledgor and the secured party need to be performed within
Colombian territory, a Colombian court would apply Colombian law.

Please refer to section 1.1(a) for the general requirements regarding
the application of the law of the Other Jurisdiction in legal
proceedings in Colombia.

General Rule for Securities Considered Títulos Valores
If the security is considered a título valor and it is physically located
in an Other Jurisdiction, a court in Colombia should apply the law of
the Other Jurisdiction to the creation and perfection of a security



interest, the effect of perfection, and the exercise of remedies
against the collateral, irrespective of the jurisdiction of incorporation
of the issuer. Otherwise, if all the assumptions referred to in the
preceding sentence remain but the main obligations between the
pledgor and the secured party need to be performed within
Colombian territory, a Colombian court would apply Colombian law.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Colombia

General Rule for Securities Considered Valores
The jurisdiction of the organization of the issuer of a certificated
security in itself is irrelevant for the choice-of-law analysis that will be
conducted by a Colombian court. In order to determine the
applicable law, a Colombian court will analyze if the main obligations
that relate to the security interest are performed or complied with
within Colombian territory. Article 869 of the Code of Commerce
provides that Colombian law shall govern any contract entered into
outside Colombia, if the main obligations of such contract are to be
performed within Colombian territory.13

Accordingly, a Colombian court will need to determine if the main
obligations between the pledgor and the secured party are to be
performed within Colombian territory. If a Colombian court
determines that such obligations need to be performed within
Colombian territory, Colombian law will apply to the creation and
perfection of the security interest, the effect of the perfection, and the
exercise of remedies against such interest, irrespective of whether
the issuer is organized under the laws of Colombia or an Other
Jurisdiction or whether the certificated securities are physically
located in Colombia or an Other Jurisdiction.

In addition, if the certificates are physically located in Colombia, it is
important to note that, in addition to article 869 of the Code of
Commerce, article 20 of the Civil Code sets forth that Colombian
substantive and procedural laws shall govern any and all actions in
connection with assets that are physically located within Colombia



territory.14 Although there is no unanimity with respect to the
application of article 20 in international transactions in which the
interests or property of Colombia are not involved, note that if the
certificated securities are physically located within Colombian
territory (irrespective of whether the issuer is organized under the
laws of Colombia or an Other Jurisdiction, whether the securities are
issued under Colombian law or the law of an Other Jurisdiction, and
whether the main obligations of the underlying agreement are
deemed to be performed within Colombian territory) a Colombian
court could apply Colombian law to the creation and perfection of the
security interest, the effect of the perfection, and the exercise of
remedies against such interest.

Please refer to section 1.1(a) for the general requirements regarding
the application of the law of the Other Jurisdiction in legal
proceedings in Colombia.

General Rule for Securities Considered Títulos Valores
If the security is considered a título valor and it is physically located
within Colombian territory, a Colombian court would apply Colombian
law to the creation and perfection of a security interest, the effect of
perfection, and the exercise of remedies against the collateral,
irrespective of the jurisdiction of incorporation of the issuer.

1.2 Choice of law: Other instances where Colombia’s law may apply

First, when analyzing if the main obligations between the pledgor
and the secured party are to be performed within Colombian territory,
the law pursuant to which the certificated securities are issued will
likely be relevant for the court’s analysis to determine whether
Colombian law or the law of the Other Jurisdiction applies, as that
fact will have a direct impact in the obligations that relate to security
interest. If the certificated securities are issued under Colombian law,
a Colombian court will likely determine that the main obligations with
respect to the security interest are deemed to be performed within
Colombian territory. On the contrary, if the securities are issued



under the laws of an Other Jurisdiction, a Colombian court could
determine that the applicable law is the law of the Other Jurisdiction.

Second, if a Colombian court assumes jurisdiction over the case and
disregards the agreement’s choice-of-law clause, Colombian law
may apply to (i) the creation and perfection of a security interest, (ii)
the effect of perfection, or (iii) the exercise of remedies against
collateral securing such interest.

Third, Colombian law will apply to the enforcement of the security
interests in the following circumstances:

(a)    If the pledgor is organized under the laws of Colombia and
initiates a bankruptcy proceeding in Colombia, the
enforcement of the security interest will be subject to
Colombian bankruptcy laws. See section G.2 for further
information regarding a Colombian pledgor.

(b)    In a liquidation or windup scenario of a Colombian entity, the
enforcement of the security interest will also be subject to
Colombian law.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Colombia

General Rule for Securities Considered Valores
Article 12 of Law 964 provides a security interest will be created over
a valor when such security interest is registered in the Colombian
securities market by means of an electronic book entry made by the
Securities Depository in the security account of the pledgor into
which such certificated security has been credited (regardless of the
security document entered into by the secured party and the
pledgor).15 A security interest over a registered certificated security
will be perfected when the security interest has been registered in
the issuer’s relevant registry.

In order to register a security interest over a security, the title owner
has to inform the Securities Depository holding such certificated
security by completing the corresponding pledge inscription form,



which includes (a) the identification and notification information of the
secured party, (b) a description of the secured obligations, (c) the
identification of the securities that will be subject the lien, (d) the
rights conferred to the secured party, (e) the payment rights
associated with the security, and (f) the signature of the title owner
and the secured party.

The Securities Depository will then proceed with the registration of
the security interest in the corresponding securities account into
which such certificated security has been credited and provide the
secured party a security interest certificate that will be held as a título
ejecutivo16 for its enforcement in an expedited judicial procedure
(proceso ejecutivo). It is important to note that the secured party and
title owner may agree to (a) block the securities subject to the lien
(i.e., securities would not be able to circulate or be negotiated) or
impose any other restriction to the circulation and negotiation of the
security or (b) confer certain rights to the secured party over the
security, such as the right to take proceeds of the collateral and
exercise of voting rights.

Under Colombian law, a security certificate embodies the rights
inherent in the asset, therefore the certificate itself is the security.
However, possession of the certificated security is not relevant for
the perfection and priority analysis.

General Rule for Securities Considered Títulos Valores
Law 1676 regulates the creation, perfection, and enforcement of
security interests created over movable assets (garantías
mobiliarias).17

A security interest over a movable asset is created by means of an
independent agreement entered into by the pledgor and the secured
party. The agreement entered into pursuant to Law 1676 will be
deemed the principal agreement. Said agreement must at least
include (a) the identification of both the pledgor and the secured
party, (b) the maximum amount of the secured obligations and the
termination date of the security interest, (c) a description of the



assets being given as security, and (d) a description of the secured
obligations in order to create a valid and binding security interest.

The security interest will be perfected (a) for securities that are made
to the order of or are in bearer form, upon the signature of the
security agreement, or (b) in the case of registered securities (i.e.,
shares), upon the registration of such security interest in the books
(i.e., stock ledger) of the issuer, and enforceable (oponible) against
third parties upon its registration in the National Movable Assets
Registry (Registro Nacional de Garantías Mobiliarias) (the Movable
Assets Registry).

Furthermore, the registration of the security interest in the Movable
Assets Registry will determine its priority.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Colombia

General Rule for Securities Considered Valores
For registered securities, following the procedure described in
section 1.3 above, once the pledge agreement over the securities
has been executed by both the pledgor and the secured party and
said pledge has been registered by the Securities Depository and in
the issuer’s relevant registry, a legal and valid security interest upon
the collateral purported to be covered thereby in favor of the secured
party will be created and perfected under Colombian law, resulting in
a first-ranking priority security interest. Subject to any notation in the
relevant book entry that prohibits the creation of additional security
interests, multiple parties can register a security interest in the same
securities collateral. Conflicting security interests in the same
security will rank according to priority in the time of registering the
security interest with the Securities Depository (jointly with the
registration in the issuer’s relevant registry when applicable).

General Rule for Securities Considered Títulos Valores
Once the pledge agreement over the título valor (issued under
Colombian law or physically located in Colombia) has been executed
by both the pledgor and the secured party, and the secured party



registers the security interest in the Movable Assets Registry (and in
the issuer’s relevant registry in the case of registered securities), a
legal and valid security interest upon the collateral purported to be
covered thereby in favor of the secured party will be created and
perfected under Colombian law, resulting in a first-ranking priority
security interest and will be enforceable against third parties.

2. Collateral Consisting of Directly Held
Uncertificated Securities

Valores are generally uncertificated (desmaterializadas) and títulos
valores are generally not uncertificated. In Colombia, uncertificated
securities are represented electronically in a global title (Título
Global) that embodies the rights of an issuance, which are then
allocated to the holder of the security (depositario) under a book-
entry system (anotación en cuenta) managed by the Securities
Depository. Therefore, the responses in this section are with respect
to securities that are classified as valores since they are the only
type of securities in Colombia that are generally uncertificated, even
though valores cannot be directly held. See section P.1 for an
explanation of what constitutes a valor.

2.1 Choice of law: What law would a court in Colombia apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Colombia?

In order to determine applicable law, a Colombian court will first need
to determine if the main obligations that relate to the relevant
security are to be performed within Colombian territory. If a
Colombian court determines that such obligations need to be
performed within Colombian territory, Colombian law will apply to the
creation and perfection of the security interest, the effect of the
perfection, and the exercise of remedies against such interest,



irrespective of whether the issuer is organized under the laws of
Colombia or an Other Jurisdiction.

For the aforementioned determination, the law pursuant to which the
uncertificated securities are issued will likely be relevant for the
court’s analysis, as that fact will have a direct impact in the
obligations that relate to security interest. If the uncertificated
securities are issued under Colombian law, a Colombian court will
likely determine that the main obligations with respect to the security
interest are deemed to be performed within Colombian territory. On
the contrary if the securities are issued under the laws of an Other
Jurisdiction a Colombian court could determine that the applicable
law is the law of the Other Jurisdiction.

In the latter scenario, a Colombian court could apply the laws of the
Other Jurisdiction to the creation and perfection, priority, and
exercise of remedies against the collateral, taking into account that a
security interest in securities issued under a foreign law may be
enforced in Colombia. In any proceeding in Colombia in which a law
of the Other Jurisdiction was to be applied, there should be evidence
of such law according to Law 1564 of 2012, through a copy of such
law duly issued and promulgated by the competent authority of the
Other Jurisdiction or, in the event a written law does not exist,
through the deposition or affidavit of two or more admitted lawyers
regarding such applicable law.18

2.2 Choice of law: Other instances where Colombia’s law may apply

If a Colombian court assumes jurisdiction over the case and
disregards the agreement’s choice-of-law clause, Colombian law
may apply to (i) the creation and perfection of a security interest, (ii)
the effect of perfection, or (iii) the exercise of remedies against
collateral securing such interest.

Furthermore, Colombian law will apply to the enforcement of the
security interests in the following circumstances:

(a)    If the pledgor is organized under the laws of Colombia and
initiates a bankruptcy proceeding in Colombia, the



enforcement of the security interest will be subject to
Colombian bankruptcy laws. See section G.2 for further
information regarding a Colombian pledgor.

(b)    In a liquidation or windup scenario of a Colombian entity, the
enforcement of the security interest will also be subject to
Colombian law.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Colombia

A security interest over an uncertificated security will be perfected
when the relevant security interest is registered in the account of the
owner of the security by means of an electronic book entry made by
the Securities Depository. If the uncertificated security is a registered
security (i.e., securities that require that ownership is registered with
the issuer), in addition to the book entry made by the Securities
Depository, the security interest will need to be registered in the
issuer’s books (i.e., stock ledger) for the security interest to be
perfected.

In order to register a security interest over an uncertificated security,
the title owner has to inform the Securities Depository by completing
the corresponding pledge inscription form, which includes (a) the
identification and notification information of the secured party, (b) a
description of the secured obligations, (c) the identification of the
securities that will be subject the lien, (d) the rights conferred to the
secured party, (e) the payment rights associated with the security,
and (f) the signature of the title owner (i.e., pledgor) and the secured
party.

The Securities Depository will then proceed with the registration of
the security interest in the corresponding securities account and
provide the secured party a security interest certificate that will be
held as a título ejecutivo19 for its enforcement in an expedited
judicial procedure (proceso ejecutivo). It is important to note that the
secured party and title owner may agree to (a) block the securities
subject to the lien (i.e., securities would not be able to circulate or be



negotiated) or impose any other restriction to the circulation and
negotiation of the security or (b) confer certain rights to the secured
party over the security, such as the right to take proceeds of the
collateral and exercise of voting rights.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Colombia

Once the pledge agreement over the securities has been executed
by both the pledgor and the secured party and said pledge has been
registered by the Securities Depository (and in the issuer’s relevant
registry when applicable for registered securities) a legal and valid
security interest upon the collateral purported to be covered thereby
in favor of the secured party will be created and perfected under
Colombian law, resulting in a first-ranking priority security interest.

Subject to any notation in the relevant book entry that prohibits the
creation of additional security interests, multiple parties can register
a security interest in the same securities collateral. Conflicting
security interests in the same security will rank according to priority
in the time of registering the security interest with the Securities
Depository jointly with the registration in the issuer’s relevant registry
when applicable.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Colombia, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Under Colombian law, a securities account to which securities are
credited does not constitute a category of collateral separate from



the underlying securities themselves. Therefore, a creditor would not
be able to take a security interest in a securities account.

Only securities can be credited to a securities account and no other
assets can be credited to the same. A creditor would need to create
and perfect an interest in each security credited to the securities
account in order to have a security interest in every security in the
securities account. See section 2 above for information regarding the
creating and perfection of a security interest in uncertificated
securities credited to a securities account.

Colombian law does not define the concept of “securities account”;
however, there are three different types of investment schemes
regulated under Colombian law that create securities accounts: (a)
brokerage accounts (administración de portafolios de terceros),
which can only be entered into with a licensed brokerage firm
organized under Colombian law and with prior authorization from the
Superintendence of Finance to act as such; (b) investment trusts
(fiducias de inversión), which can only be entered into with
authorized trust companies organized under Colombian law and with
prior authorization from the Superintendence of Finance to act as
such; and (c) collective investment funds (fondos de inversión
colectiva), which can be administered by either a local licensed
brokerage firm, an authorized trust company, or an investment
management company (sociedad administradora de inversión).

A brokerage account is created through an agreement between a
licensed brokerage firm and an investor, by means of which the
brokerage firm is allowed to receive assets from investors with the
purpose of managing a portfolio of investments. Through a
brokerage account, brokerage firms are allowed to manage
securities, interests in local collective investment funds, foreign
securities listed on a foreign securities trading system, foreign
securities publicly issued and authorized under Colombian law,
currency, derivatives, and cash.

An investment trust is documented through a trust agreement
entered into by an authorized trust company and an investor, with



the purpose of managing, investing, or placing portfolios of
securities, títulos valores such as receivables, promissory notes, bills
of exchange, checks, and other negotiable instruments for the
payment of money or cash, in accordance with the provisions of the
External Circular 029 of 2014 issued by the Superintendence of
Finance.20

Collective investment funds can either be open or closed funds
authorized to invest in any type of assets, depending on the
investment objective of the fund, in accordance with the provisions
set forth in Decree 2555 of 2010.21 Investors will be credited with
participation units that can be treated as securities when referring to
closed collective investment funds.

Taking the above into account, a securities account would be
deemed to be located in Colombia if such account is created
pursuant to Colombian law and therefore maintained by a licensed
brokerage firm, in an investment trust, or in a collective investment
fund.

3.2 Choice of law: What law would a court in Colombia apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Colombia (or where Colombia’s law
governs the account, if relevant)
Under Colombian law, a securities account to which securities are
credited does not constitute a category of collateral separate from
the underlying securities themselves. Therefore, the creditor would
need to create and perfect a security interest in each security in the
account in order to acquire a security interest in all of the securities
credited to such account as described in section 2.

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Colombia, and an Other Jurisdiction’s



law governs the account agreement
If a securities account is maintained by a licensed brokerage firm, in
an investment trust, or in a collective investment fund in Colombia,
then such account would have been created pursuant to Colombian
law and therefore would be deemed to be located in Colombia.
Consequently, an account agreement providing that the law of an
Other Jurisdiction governs the securities account would not be
considered valid by a Colombian court.

Furthermore, under Colombian law a securities account to which
securities are credited does not constitute a category of collateral
separate from the underlying securities themselves. Therefore, the
creditor would need to create and perfect a security interest in each
security in the account in order to acquire a security interest in all of
the securities credited to such account as described in section 2.

3.3 Choice of law: Other instances where the law of Colombia may
apply

a. For example, if the securities account is not maintained by a
broker/ intermediary located in Colombia, but the issuer of securities
credited to the securities account is organized under the law of
Colombia, would Colombia’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Colombia, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Colombia, would
Colombia’s law apply, and if so, to what extent?

Under Colombian law a securities account to which securities are
credited does not constitute a category of collateral separate from
the underlying securities themselves. Therefore, a secured party
would need to create and perfect a security interest in each security
in the account to which Colombian law applies, as described in
section 2, in order to acquire a security interest in all of the securities
credited to such account.



3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Colombia

Under Colombian law, a securities account to which securities are
credited does not constitute a category of collateral separate from
the underlying securities themselves. Therefore, the secured party
would need to create and perfect a security interest in each security
in the account in order to acquire a security interest in all of the
securities credited to such account as described in section 2.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Colombia

Under Colombian law, a securities account to which securities are
credited does not constitute a category of collateral separate from
the underlying securities themselves. Therefore, the effect of an
enforceable security interest in each security in the account is
described in section 2.4.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Colombia, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

Under Colombian law, security interests over deposit bank accounts
constitute a separate category of collateral; however, it is important
to note that the security interest will be granted over the funds
credited to a deposit account (under Colombian law only funds can
be credited to a deposit accounts) and not on the account in and of
itself.

4.2 Choice of law: What law would a court in Colombia apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?



a. The deposit account is located in, or is maintained by a bank
located in, Colombia (or where Colombia’s law governs the account,
if relevant)
Under Colombian law, only (a) financial institutions organized under
the laws of Colombia and authorized by the Superintendent of
Finance to act as credit financial institutions and (b) cooperatives
(cooperativas) authorized by the Superintendence of Solidarity
(Superintendencia de Economía Solidaria) are allowed to offer and
provide deposit accounts in Colombia. As a consequence, deposit
accounts located in Colombia need to be opened and held in an
authorized financial institution or cooperative entities organized
under Colombian law.

Taking this into consideration, funds deposited into an account
opened in a Colombian authorized entity will be deemed to be an
asset located in Colombia. A Colombian court will apply Colombian
law in order to determine the existence, validity, and perfection of a
security interest created over such deposit account. Law 1676
regulates the creation, perfection, and enforcement of security
interests created over movable assets (garantías mobiliarias),
including cash flows in bank accounts.22

b. The deposit account is located in, or is maintained by a bank
located in, Colombia, and an Other Jurisdiction’s law governs the
account agreement
If the deposit account, and consequently the funds credited to such
account, is located in Colombia, an agreement providing that the law
of an Other Jurisdiction governs the account will not be considered
valid by a Colombian court. Article 83 of law 1676 explicitly sets forth
that the creation, perfection, priority, and enforcement of assets
physically located in Colombia will be subject to Colombian law, and
the enforcement thereof will be within the exclusive jurisdiction of
Colombian courts. Deposit accounts can only be maintained in
financial institutions that are authorized by the Superintendence of
Finance and that are subject to its regulation; therefore it would be
very unlikely to have a deposit account agreement governed by the
laws of an Other Jurisdiction.23



4.3 Choice of law: Other instances where the law of Colombia may
apply

A Colombian court will always apply Colombian law to a security
interest created over a deposit account located in Colombian
jurisdiction.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Colombia

The security interest will be perfected and enforceable (oponible)
against third parties upon the occurrence of the effective “control” of
the secured party over the deposit account (i.e., the secured party
can direct any access, withdrawal, or transfer funds from the deposit
account). Pursuant to Law 1676, effective control will occur (a)
automatically with the execution of the relevant security document
when the financial institution or cooperative that holds the deposit
account and the secured party are the same entity or (b) when the
pledgor, the financial institution, or cooperative that holds the deposit
account and the secured party have entered into an agreement to
grant the secured party with control over the account (i.e., a control
agreement).

Furthermore, the security interest will need to be registered in the
Movable Assets Registry in order to determine its priority.

Currently in Colombia, there are very few banks and in very specific
circumstances, offering this product. In general, the reason why the
product has not been so widespread is because banks fear that due
to certain operational aspects they may not be able to guarantee that
the control over the bank account can be absolutely held by the
secured party and they do not want to run this operational risk.
Historically, control over cash deposits has been done through the
creation of trust accounts with trustees (fiduciaries); entities also
subject to surveillance of the Superintendence of Finance. In these
cases, the account created pursuant to the trust agreement is
absolutely separated from the property of the settlor and of the trust
company, although administered by the trust company as trustee.



These trusts can be created as a guaranty trust to secure payment
of obligations. As is the case with security interests over other
movable assets, for them to be enforceable (oponible) against third
parties the guaranty trust must be registered in the Movable Assets
Registry.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Colombia

Once the secured party gains effective “control” of the deposit
account as explained in section 4.4 above, the security interest
created over such deposit account will be perfected and create a
valid lien that will provide priority to the secured party over said
asset. However, even though Law 1676 establishes that a security
interest over a deposit account will be perfected and enforceable
upon third parties upon the effective “control,” in the authors’ opinion,
Law 1676 is not clear on whether such security interest needs to be
registered on the Movable Assents Registry in order to determine its
priority (as all security interests over movable assets need to be
registered in such registry in order to determine its priority) or if
priority is determined by the date in which the effective control is
perfected.24 Taking the above into account and for the avoidance of
doubt, it is advisable for the secured party to register the security
interest created over a deposit account in the Movable Assets
Registry as soon as the security interest is created.

Notwithstanding the above, it is important to point out that if the
pledgor were to initiate an insolvency proceeding under Colombian
law, in accordance with the procedure described in section G.6, the
judge, custodian, or liquidator will determine the rank and priority of
the security depending on whether the deposit account has a
credited balance. The secured party will have priority in the payment
over ordinary nonsecured creditors for an amount equal to the value
of the asset subject of a lien.

Consequently, if the security interest consists of a pledge over a
deposit account with a certain balance, the custodian or liquidator



will recognize the secured party as a secured creditor, ranked above
ordinary creditors for purposes of the insolvency proceeding, for the
same amount found in the deposit account. On the other hand, if the
security interest consists of a pledge over a banking account without
any funds, the judge, custodian, or liquidator will rank the secured
party as an unsecured creditor without any privilege within the
insolvency proceeding.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Colombia

None. The only requirement for a pledgor to enter into a security
agreement under Colombian law is to have the corporate powers
and authorizations required to do so under the jurisdiction where
they are organized as evidenced in the relevant corporate
documents. When acting before a public or state entity, corporate
entities organized under the laws of Other Jurisdictions will have to
legalize and apostille corporate documents that evidence existence
and corporate authority of the relevant entity for purposes of
attesting the validity of the document in the relevant jurisdiction.
Accordingly this is not required for Colombian pledgors, considering
the public or state entity will be able to determine the validity of the
corporate documents provided.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Colombia
or any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Colombia?

The answer to section 1.1(c) with respect to securities classified as
títulos valores could change in the event that a Colombian court
would find that the collateral is usually used in more than one
jurisdiction, in which case the applicable law will be the law of the
jurisdiction of organization of the pledgor.



If the pledgor is organized under the laws of Colombia and was to
initiate a bankruptcy proceeding in Colombia, enforcement on the
security interest created over a securities may be considered subject
to such proceeding and the secured party would have to file as a
secured creditor of the Colombian insolvent entity. The foregoing is
due to the fact that pursuant to article 20 of Law 1116 all assets
owned by the insolvent entity are part of the insolvency proceeding
and all guarantees, collection proceedings, or foreclosure
proceedings are suspended and are subject to the insolvency
proceeding for purposes of being ranked among all other creditors.25

Although such bankruptcy proceeding will not affect the validity and
existence of a validly created and perfected security interest, the
bankruptcy proceeding will place an automatic stay on all the assets
of the insolvent entity, and as a result the secured creditor will not be
able to enforce the security interest outside of the bankruptcy
proceeding (except when the secured creditor obtains relief from the
court), which will be governed in all respects by Colombian law.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Colombia, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

If the collateral includes securities issued pursuant to Colombian law
(both certificated or uncertificated) executing an additional security
agreement is advisable—and more precisely a pledge agreement—
governed by Colombian law to ensure the security interest in the
collateral is created and perfected in accordance with Colombian
law. The same recommendation applies for certificated securities
located in Colombia.

If the security interest includes funds on deposit in a bank account
opened with a Colombia bank, a Colombian law control agreement



that is subject to Law 1676 between the pledgor, the financial
institution, or cooperative that holds the account and the secured
party is highly recommended.

Security agreements governed by the law of the applicable U.S.
state should include the registration requirements outlined in
sections 1 and 2 to ensure that the security is properly registered
with the Securities Depository or the Movable Assets Registry, as
applicable. As illustrated in sections 1 and 2, in order to establish
priority, the security agreement created over certificated and
uncertificated securities must be registered by the Securities
Depository by means of a book entry, and where the securities are
registered, in the issuer’s relevant registry. In turn, the pledge
agreement over movable assets must be registered in the Movable
Assets Registry.

These agreements can be entered into by entities organized in Other
Jurisdictions (i.e., corporate entity, trusts, or collateral agents
representing secured parties), without the secured party being
deemed as resident, domiciled, carrying on business, or subject to
taxation in Colombia or be required to be licensed, qualified, or
entitled to do business in Colombia or to comply with the
requirements of any foreign registration or qualification statute in
Colombia, in each case only by reason of the execution, delivery,
performance, or enforcement of the security document.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Colombia

Under Colombian law the rights conferred to a secured party under a
security interest, such as taking the proceeds of the collateral and
exercising voting rights, are to be freely agreed between the pledgor
and the secured party in the security document that regulates the
creation of the security interest.

For security interests over valores, such agreement is to be reflected
in the corresponding pledge inscription form filed with the Securities
Depository to create the security interest. The book entry made by



the Securities Depository will contain the annotation that the security
interest will continue over the proceeds of the original collateral and
consequently the security interest over proceeds will be then created
and perfected. In the event such provisions are not included in the
pledge inscription form, the security interest will not cover proceeds
or exercising voting rights over the collateral.

For security inserts over títulos valores, the agreement between the
parties with respect to the security interest covering the proceeds
needs to be included in the relevant security agreement and
specifically included in the description of the collateral in the
registration made in the Movable Assets Registry.

G.5 Rehypothecation of collateral under the law of Colombia

A secured party’s right to sell, pledge, or otherwise use the collateral
will not affect the analysis.

G.6 Exercise of remedies under the law of Colombia

Under Colombian law the rights conferred on a secured party under
a security interest, such as taking the proceeds of the collateral and
exercising voting rights, are to be freely agreed between the pledgor
and the secured party in the security document that regulates the
creation of the security interest.

Regarding the enforcement of a security interest created over
movable assets (i.e., securities that are títulos valores), Law 1676
foresees three different mechanisms for the enforcement of such
security interests: (a) direct payment: make the payment of the
secured obligations directly with the asset in the terms set forth in
article 60 Law 1676; (b) special enforcement: enforce the security by
means of the special enforcement mechanism agreed by the parties
in the agreement; or (c) Colombian courts: submit the foreclosure to
Colombian courts pursuant to the terms and conditions established
in the Law 1564 of 2012.26 However, for deposit accounts, Law 1676



specifically provides the enforcement of the security interest will be
carried out though direct payment.27

Upon an event of default, the secured party will be allowed to
enforce the security interest over the certificated or uncertificated
security either by means of the direct payment of the secured
obligations with the securities, with certain exceptions, or through a
judicial procedure.

As general rule, securities registered in the Colombian Stock
Exchange are not subject to direct payment mechanisms, and
therefore the enforcement of any security interest over the same
must be done through a judicial procedure, as explained below. In
contrast, if the securities are not registered with the Colombian Stock
Exchange, the secured party may instruct the Securities Depository
to sell the securities at their fair market value in a securities
negotiation system (sistema de negociación de valores) in
accordance with the rules of the Securities Depository and use the
proceeds of the securities to repay the secured obligations. Once the
secured obligations have been paid in full, any excess of funds that
remain from the proceeds will be allocated to the pledgor.

The judicial procedure will take place in the context of a special
action for the enforcement of títulos ejecutivos (proceso ejecutivo).
Such action allows the commencement of enforcement proceedings,
which in turn constitute the most expedited way to judicially collect a
debt in Colombia. Proceedings may take from 12 to 24 months and
seizure and sequestration may be requested from an early
procedural stage.

The secured party will have to present before a Colombian court the
security agreement that documents the creation of the security
interest and the certificate of registration of the security interest in
the Securities Depository. The judge will then proceed to issue the
order of payment (mandamiento de pago) and (a) will mandate
notice to other creditors with interests in the security (who will have
to prove the existence of the security interest by means of the



security document and the certificate of perfection issued by the
Securities Depository) and (b) may allow opposition (oposiciones)
from the pledgor regarding the enforcement.

In any proceeding in Colombia in which the law of the Other
Jurisdiction applies, the interested party will be required to submit to
the court a copy of the relevant law duly issued and promulgated by
the competent authority of the Other Jurisdiction, or otherwise, in the
event a written law does not exist, a deposition or affidavit of two or
more admitted lawyers. If the security interest was created pursuant
to a contract executed in a language other than Spanish, article 251
of Law 1564 of 2012 and article 823 of the Code of Commerce
require that a translation into Spanish by an officially recognized
translator is filed with a Colombian court.28 If there are discrepancies
between the meaning of the terms of the original agreement and the
Spanish translation, the Spanish translation that is closer to the text
in the foreign language will govern, rather than the original text. With
respect to the enforcement of the security interest, if the certificate
was issued under the laws of the Other Jurisdiction and the
enforcement of rights requires certain actions by the issuer, a
Colombian court will have to issue letters rogatory or letters of
request, as applicable, requesting the assistance of the court of the
Other Jurisdiction to take the necessary action to enforce rights in
the collateral.

Once the security interests registered by the Securities Depository
by means of book entries on the securities account have been
ranked, the secured party will have the right to request the judge for
the adjudication of the assets subject to the lien to meet the payment
of the secured obligations directly with the security or to offer the
securities in a bidding process, the proceeds of which will be used to
pay the secured obligations. In the event the secured party decides
to offer the securities up for a bidding process, the judge will instruct
the Securities Depository to sell the securities at its fair market value
in a securities negotiation system (sistema de negociación de
valores) in accordance with the rules of the Securities Depository.



Security interests over funds on deposit in a deposit account duly
registered in the Movable Assets Registry can be enforced and
foreclosed by the secured party either by, and at the secured party’s
sole discretion, (a) an executive judicial proceeding in accordance
with the relevant judicial procedure rules, in which case the judge will
allocate the funds on deposit to the secured party ; or (b) the direct
payment mechanism, which refers to the possibility of taking the
collateral as payment of the debt in accordance with the self-help
remedies set forth in Law 1676.

It is important to note that under Colombian law, as a general rule,
the debtor’s assets serve as general guaranty of creditors for
payment of the debtor’s liabilities. Therefore, creditors have the right
to pursue all of the debtor’s assets in order to obtain payment of their
credits. The Civil Code establishes a system classification of credits,
which determine the grade of preference (priorities) for payment
between creditors.

In the event a first- or second-class creditor initiates a legal
proceeding in a Colombian court against the pledgor under the
relevant security document and the collateral granted pursuant to
such security document is subject to precautionary measures
(medidas cautelares), the court will provide notice to the relevant
secured parties and such parties will be entitled to declare all
obligations under the relevant financing documents due and payable
and enforce the security either within the same legal proceeding or in
a separate executive judicial proceeding (proceso ejecutivo).

The enforcement of a security interest may be limited by applicable
laws relating to the enforcement of creditors’ rights generally,
including but not limited to bankruptcy and insolvency. Any
proceeding for enforcement in Colombia would be subject to the
applicable statute of limitations, limiting the period for
commencement for actions in Colombia, and applicable laws
pursuant to which indemnifi-cation provisions are not enforceable if
there has been gross negligence or willful misconduct from the
indemnified party. Further, articles 823 of the Colombian Code of



Commerce and article 251 of Law 1564 of 2012 require that in any
proceeding in Colombia a translation into Spanish be the basis for
enforcement and, in the event of a disagreement over the meaning
of the translation, the official Spanish translation will govern rather
than the original English text for purposes of such proceeding. In any
proceeding filed, commenced, or brought to a court in Colombia,
service of notice to the parties will need to be made in accordance
with the provisions of Law 1564 of 2012, and contractual provisions
regarding service of process will not be enforceable.29
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Highlights

•    English law does not lay out a specific regime for taking security
interests over securities, securities accounts, or deposit accounts.
In most financing transactions involving debt securities, which are
governed by English law or equity securities issued by an English
company, the parties will use an English law security agreement.
That is not mandatory, and English courts, in general terms,
uphold the applicability of freely chosen foreign laws. That said, if
the company creating the security interest is likely to be subject to
English bankruptcy proceedings and the secured assets are
securities or cash in an account, there are advantages to
ensuring that the documentation for that security interest meets



the criteria of a “financial collateral arrangement,” which is
described in some detail below.

•    English law has different choice-of-law rules for different issues.
A court will first characterize the issues and then apply the
choice-of-law rules for each issue. The issues will be categorized
as contractual, proprietary, or procedural.
    Contractual Issues: Subject to certain exceptions,1 English law

provides that the law chosen by the parties is the law
applicable to contractual obligations.2
If the law chosen is the law of the State of New York, then the
English courts would apply that law to determine contractual
questions (seeking expert evidence on what the law of the
State of New York dictates).

    Proprietary Issues: No matter which law is chosen by the
parties to govern the contractual relationship, English courts
will, in most cases, apply the lex situs to any “proprietary”
issues, including creation, perfection, and priority of security
interests. The lex situs is the law of the place where the
secured assets are (or are deemed to be) located. Any issues
of procedure relating to a security interest (no matter the
governing law) will usually be governed by English law if
enforcement is being sought in England (the so-called lex fori
or law of the forum).

    Procedural Issues: Issues of procedure will generally be
decided by reference to English law if an enforcement action is
being brought in the English courts. It is possible that a court
may characterize certain issues relating to the enforcement of
remedies under a security agreement as procedural.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of England and
Wales for purposes of creating and perfecting a security interest?

English law recognizes no consolidated law of creation or perfection
of security interests and, consequently, there is no uniform definition



of “securities” that are capable of being taken as collateral. The key
question is whether or not the rights conferred on the pledgor of the
collateral are transferable and commercially valuable. Many types of
securities are commonly provided as collateral, including shares and
debt securities, commercial paper, notes, and certificates of deposit
(in both bearer and registered form).

It is also possible to create security over certain rights in a
partnership or limited partnership. Additionally, loan participations
may be provided as collateral under English law.

P.2 Are debt securities treated differently from equity securities under
the law of England and Wales for purposes of creating and
perfecting a security interest in such securities?

In some respects, yes. Debt securities can be subject to the same
range of security interests as equity securities. The steps required to
perfect a security interest on such assets are also virtually identical
and will depend in large part on whether the securities are in bearer
or registered form and on whether they are listed or unlisted. The
differences arise in the context of the documentation, because taking
a security interest over equity securities requires the parties to
legislate for additional issues that do not arise in the context of debt
securities as follows:

•    In most cases, it is better for the pledgor to retain voting rights on
an equity security prior to enforcement, due to tax and other
issues. For a debt security, the reverse is usually true and the
secured party often wants to restrict the extent to which the
pledgor can exercise its voting rights.

•    In the case of a legal mortgage (where ownership and
possession of the securities are passed to the secured party),
taking security over equity securities that are part-paid can give
rise to obligations that are binding on the secured party, whereas
most debt securities are fully paid at issuance.

•    There may be restrictions in the organization documents of the
company whose shares are being pledged that affect the creation



or enforcement of the security interest, in which case such
organizational documents would need to be amended.

•    Where security is taken over the shares of a U.K. company and
certain overseas companies whose shares are admitted to trading
on a regulated market, disclosure may be required by the person
taking the security or the person granting the security.

•    Where a company whose shares are being pledged has a
pension deficit, the pensions regulator has statutory power to
impose funding obligations on that company and any company or
person “connected or associated with it.” A person will be
connected or associated with the company if, among other things,
they are the registered holder of and are able to control the votes
of one-third or more of the shares in the company.

P.3 Under what circumstances is intercompany debt a “security”
under the law of England and Wales?

English law recognizes no consolidated law of creation or perfection
of security interests and, consequently, there is no uniform definition
of “securities” that are capable of being taken as collateral.
Intercompany debt could constitute collateral if the rights conferred
on the holder of such intercompany debt are transferable and
commercially valuable.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in England and Wales
apply to (i) the creation and perfection of a security interest, (ii) the
effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, in the following circumstances?

a. The issuer is organized under the law of England and Wales and
the certificates are located in England and Wales
As described in the highlights, English law has different choice-of-
law rules for different issues. A court will first characterize the issues



and then apply the choice-of-law rules for each issue. The issues will
be categorized as contractual, proprietary, or procedural.

Creation
Issues relating to the creation of a security interest will be
characterized as proprietary, and so will generally be determined by
reference to the lex situs of the security in question.

Transferable shares in companies which are not dematerialized in a
book-entry system are located where the shareholder register is
maintained or where the issuer is incorporated (usually they are the
same).

For bearer securities, the jurisdiction where the securities are
physically located will be the governing law for proprietary issues.

Perfection
In any event, all English registered companies and limited liability
partnerships are required to register certain types of security
arrangements at Companies House, whether or not the arrangement
is governed by English law and whether or not the collateral is
located in England.

Priority
Issues concerning the priority of a security interest will be
characterized as proprietary and so will generally be determined in
accordance with the lex situs of the security in question.

Remedies
Generally English courts will only enforce security interests in assets
located in England. So the claimant must either (a) be able to directly
enforce its secured claim over assets located in England or (b) be
able to enforce a New York judgment for the secured debt over
assets located in England.

If assets are located in England, the available remedies for a
secured party should in principle be a matter for the governing law of
the security agreement. Nevertheless, enforcement remedies are



often treated as procedural and therefore decided by the law of the
courts where the action is brought. In practice an English court would
not normally grant remedies that are not available locally.

b. The issuer is organized under the law of England and Wales and
the certificates are located in an Other Jurisdiction
The answer here is effectively the same as above. The location of
the certificates should not materially affect the analysis for registered
securities. However, for bearer securities, the creation and
enforcement of a security interest are likely to be governed by the
jurisdiction where the certificates are located.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in England and Wales
If the certificates located in England relate to bearer securities, then
the creation, perfection, and priority requirements will be determined
by English law, and a claimant will be able to enforce its security
interest in the secured assets in the English courts.

If the relevant shares are registered securities, the lex situs will be in
the Other Jurisdiction in which the issuer is incorporated or has its
shareholder register, and the laws of that jurisdiction will be
applicable in respect of creation, perfection, and priority
requirements, as well as any remedies sought by the secured party.

1.2 Choice of law: Other instances where England and Wales’s law
may apply

There are none.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of England and Wales

The way in which a security interest is perfected depends on the
type of security, the type of asset being secured, and the identity of
the pledgor. The following are the most common perfection steps for
security interests over debt or equity certificated securities:



Registration at Companies House
For English companies or limited liability partnerships, most types of
security interests need to be registered at Companies House. A form
describing the security interest together with the security document
and a nominal fee (currently £13) must be delivered to Companies
House before the end of the 21-day period beginning on the day
after the day on which the security interest is created. The date from
which the 21-day period calculation is made is slightly extended if
the security interest is created outside the U.K.

A legal charge3 created by an overseas company on or after
October 1, 2011, will not have to be registered at Companies House.

Registration is the company’s responsibility, but given the
consequences of non-registration, in practice the security party (or
its solicitors) will take responsibility for arranging registration. If a
security interest is a financial collateral arrangement for the purposes
of the Financial Collateral Arrangements (No. 2) Regulations 2003
(the FCA Regulations),4 the requirement to register it at Companies
House does not apply. However, in practice, security documents
creating these types of security interests are commonly still
registered.

Possession
A pledge is perfected in English law by the actual or constructive
delivery of possession of the asset to the secured party. This is only
possible for bearer securities because it is not possible to transfer
possession of a registered security simply by handing over the
certificates.

Title
A mortgage requires the legal or beneficial title to the collateral to be
transferred to the secured party. But in most cases this is not actually
done and legal mortgages over securities are extremely rare. In most
cases, the parties opt for an equitable charge or an equitable
mortgage.



An equitable mortgage over certificated shares is usually created by
depositing the relevant share certificates with the secured party,
together with a completed but undated stock transfer form. For
certificated registered debt securities, the certificates must be
deposited with the secured party, together with signed, undated
instructions to the issuer’s company secretary to transfer the debt
securities to the secured party.

Notice
In the case of an equitable assignment of a chose in action (which
would include a debt security), notice to the debtor (i.e., the issuer) is
not required in order to make the security interest over that chose in
action valid, but is often done. This is because priority of security
interests over these types of assets is generally determined by the
timing of the giving of such notice. If notice is given, then this will
secure priority over any subsequent security interest taken over, or
transfer of, the asset in question.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of England and Wales

If the issuer is incorporated in England and Wales, the effect of the
perfection of a security interest is to make the security effective
against company liquidators or administrators, trustees in
bankruptcy, and other secured creditors. The registration of a
security interest gives other potential secured creditors constructive
notice of the security interest’s existence, so priority is determined by
the date of registration of the charge rather than the date of its
creation.

There are certain common law principles relating to the respective
priorities of one type of security interest over another—such as that a
person who acquires a legal interest in good faith and without notice
takes priority over the holder of an equitable interest—but in practice
the potential consequences of losing priority mean that these
principles are rarely relied on, and advisors to the secured party will
ensure that any security interest is swiftly registered.



2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in England and Wales
apply to (i) the creation and perfection of a security interest, (ii) the
effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, where the issuer is organized under
the law of England and Wales

As described in the highlights, English law has different choice-of-
law rules for different issues. A court will first characterize the issues
and then apply the choice-of-law rules for each issue. The issues will
be categorized as contractual, proprietary, or procedural.

Creation
Issues relating to the creation of a security interest will be
characterized as proprietary and so will generally be determined by
reference to the lex situs of the security in question.

Transferable shares in companies which are dematerialized in a
book-entry system are located where the shareholder register is
maintained or where the issuer is incorporated (usually they are the
same).

Perfection
In any event, all English registered companies and limited liability
partnerships are required to register certain types of security
arrangements at Companies House, whether or not the arrangement
is governed by English law and whether or not the collateral is
located in England.

Priority
Issues concerning the priority of a security interest will be
characterized as proprietary and so will generally be determined in
accordance with the lex situs of the security in question.

Remedies



Generally English courts will only enforce security interests in assets
located in England. So the claimant must either (a) be able to directly
enforce its secured claim over assets located in England or (b) be
able to enforce a New York judgment for the secured debt over
assets located in England.

If assets are located in England, the available remedies for a
secured party should in principle be a matter for the governing law of
the security agreement. Nevertheless, enforcement remedies are
often treated as procedural and therefore decided by the law of the
courts where the action is brought. In practice an English court would
not normally grant remedies that are not available locally.

2.2 Choice of law: Other instances where England and Wales’s law
may apply

No, other than as explained above.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of England and Wales

The way in which a security interest is perfected depends on the
type of security, the type of asset being secured, and the identity of
the pledgor. The following are the most common perfection steps for
security interests over debt or equity uncertificated securities:

Registration at Companies House
For English companies or limited liability partnerships, most types of
security interests need to be registered at Companies House. A form
describing the security interest together with the security document
and a nominal fee (currently £13) must be delivered to Companies
House before the end of the 21-day period beginning on the day
after the day on which the security interest is created. The date from
which the 21-day period calculation is made is slightly extended if
the security interest is created outside the U.K.

A legal charge5 created by an overseas company on or after
October 1, 2011, will not have to be registered at Companies House.



Registration is the company’s responsibility, but given the
consequences of non-registration, in practice the security party (or
its solicitors) will take responsibility for arranging registration. If a
security interest is a financial collateral arrangement for the purposes
of the FCA Regulations,6 the requirement to register it at Companies
House does not apply. However, in practice, security documents
creating these types of security interests are commonly still
registered.

Title
A mortgage requires the legal or beneficial title to the collateral to be
transferred to the secured party. But in most cases this is not actually
done and legal mortgages over securities are extremely rare. In most
cases, the parties opt for an equitable charge or an equitable
mortgage. An equitable mortgage or charge can be created over
uncertificated securities held in CREST7 when the mortgagee
transfers the securities into an escrow account. The securities can
only be released from this account on the mortgagee’s instructions.
The mortgagee may be the lender or a security agent acting on
behalf of a syndicate or a nominee of the mortgagee. The mortgagee
or nominee must be a member of CREST and will act as the escrow
agent. When such an equitable mortgage is taken, legal ownership
remains with the mortgagor (or its nominee). The existence of the
equitable mortgage, escrow arrangement and the mortgagee are not
known to the issuer.

Notice
In the case of an equitable assignment of a chose in action (which
would include a debt security), notice to the debtor (i.e., the issuer) is
not required in order to make the security interest over that chose in
action valid but is often done. This is because priority of security over
these types of assets is generally determined by the timing of the
giving of such notice. If notice is given, then this will secure priority
over any subsequent security taken over, or transfer of, the asset in
question.



2.4 Effect of an enforceable security interest against third parties and
priority under the law of England and Wales

If the issuer is incorporated in England and Wales, the effect of the
perfection of a security interest is to make the security effective
against company liquidators or administrators, trustees in
bankruptcy, and other secured creditors. The registration of a
security interest gives other potential secured creditors constructive
notice of the security interest’s existence, so priority is determined by
the date of registration of the charge rather than the date of its
creation.

There are certain common law principles relating to the respective
priorities of one type of security interest over another—such as that a
person who acquires a legal interest in good faith and without notice
takes priority over the holder of an equitable interest—but in practice
the potential consequences of losing priority mean that these
principles are rarely relied on, and advisors to the secured party will
ensure that any security interest is swiftly registered.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of England and
Wales, (i) would a securities account to which securities are credited
constitute a category of collateral separate from the underlying
securities themselves and (ii) can assets other than securities be
credited to a securities account (e.g., cash)?

An accountholder’s rights against the securities account provider can
be the subject of a security interest separate from the securities
themselves, but usually one security document would deal with both.

The types of assets that can be deposited into a securities account
will depend on the terms of the securities account prescribed by the



particular provider. For instance, the CREST Reference Manual8
specifies thirty categories of security eligible for deposit.

3.2 Choice of law: What law would a court in England and Wales
apply to (i) the creation and perfection of a security interest, (ii) the
effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, England and Wales (or where
England and Wales’s law governs the account, if relevant)
The English choice-of-law rules applicable to interpreting issues
relating to indirectly held securities are contained in
•    the Financial Markets and Insolvency (Settlement Finality)

Regulations 1999
•    (the 1999 Regulations) and the FCA Regulations.9

The focus of the choice-of-law rules prescribed by these two
directives is broadly on the law of the place where the account is
maintained.

The 1999 Regulations
Where debt or equity securities are provided as collateral and a
register, account or centralized deposit system, located in a
European Economic Area (EEA) State, records the secured party’s
security interest in the collateral, the rights of the secured party as
holder of the security interest in relation to those securities is
governed by the law of the EEA State where the register, account, or
centralized deposit system is located.

No definition of “located” is provided in the legislation, and there
have been no cases discussing the meaning of “located” in this
context.

The FCA Regulations
The FCA Regulations apply to financial collateral arrangements
where “book entry securities collateral” is used as collateral and is



held through one or more intermediaries. “Book entry securities
collateral” means financial instruments,10 title to which is evidenced
by entries in a register or account maintained by or on behalf of an
intermediary.

The following matters in relation to a financial collateral arrangement
in respect of book-entry securities collateral are governed by the law
of the country in which the relevant account is maintained:

•    the legal nature and proprietary effects of book-entry securities
collateral;

•    the requirements for perfecting a collateral arrangement relating
to book-entry securities collateral and the transfer or passing of
possession of book-entry securities collateral under such an
arrangement;

•    the requirements for rendering a financial collateral arrangement,
which relates to book-entry securities collateral effective against
third parties;

•    whether a person’s title to or interest in such book-entry securities
collateral is overridden by or subordinated to a competing title or
interest; and

•    the steps for realization of book-entry securities collateral
following the occurrence of an enforcement event.

“Maintained” in this context is not defined in the FCA Regulations,
and there is no authority on its interpretation. Therefore, if the
securities account is deemed to be maintained in, or is maintained
by a broker/intermediary located in, England and Wales, the law of
England and Wales would apply to the creation, perfection, and
priority of a security interest in such securities account and the
exercise of remedies against such collateral.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, England and Wales, and an Other
Jurisdiction’s law governs the account agreement
The law governing the account agreement is not relevant for this
analysis. The English choice-of-law rules applicable to interpreting



issues relating to indirectly held securities are contained in

•    the 1999 Regulations and
•    the FCA Regulations.11

The focus of the choice-of-law rules prescribed by these two
directives is broadly on the law of the place where the account is
maintained, as described just above.

3.3 Choice of law: Other instances where the law of England and
Wales may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in England and Wales, but the issuer of
securities credited to the securities account is organized under the
law of England and Wales, would England and Wales’s law apply?
The law of England and Wales would not apply. Pursuant to Reg
19(2) of the FCA Regulations and Reg 23 of the 1999 Regulations,
the applicable law in this context would be the domestic law of the
country (or EEA State) where the securities account is maintained.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in England and Wales, but if there exists
an intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in England and
Wales, would England and Wales’s law apply, and if so, to what
extent?
The law of England and Wales would not apply. Pursuant to Reg
19(2) of the FCA Regulations and Reg 23 of the 1999 Regulations,
the applicable law in this context would be the domestic law of the
country (or EEA State) where the securities account is maintained.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of England and Wales

The way in which a security interest is perfected depends on the
type of security, the type of asset being secured, and the identity of



the pledgor. The following are the most common perfection steps
where security interests are taken over securities accounts:

Registration at Companies House
For English companies or limited liability partnerships, most types of
security interests need to be registered at Companies House. A form
describing the security interest together with the security document
and a nominal fee (currently £13) must be delivered to Companies
House before the end of the 21-day period beginning on the day
after the day on which the security interest is created. The date from
which the 21-day period calculation is made is slightly extended if
the security interest is created outside the U.K.

A legal charge12 created by an overseas company on or after
October 1, 2011, will not have to be registered at Companies House.

Registration is the company’s responsibility, but given the
consequences of non-registration, in practice the security party (or
its solicitors) will take responsibility for arranging registration. If a
security interest is a financial collateral arrangement for the purposes
of the FCA Regulations,13 the requirement to register it at
Companies House does not apply. However, in practice, security
documents creating these types of security interests are commonly
still registered.

Title
A mortgage requires the legal or beneficial title to the collateral to be
transferred to the secured party. But in most cases this is not actually
done and legal mortgages over securities accounts are extremely
rare. In most cases, the parties opt for an equitable charge or an
equitable mortgage over a securities account.

Notice
In the case of an equitable assignment of a chose in action (which
would include a debt security), notice to the debtor (i.e., the issuer) is
not required in order to make the security interest over that chose in
action valid but is often done. This is because priority of security over



these types of assets is generally determined by the timing of the
giving of such notice. If notice is given, then this will secure priority
over any subsequent security taken over, or transfer of, the asset in
question.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of England and Wales

There is no requirement to register a financial collateral arrangement
unless otherwise agreed between the parties in the security
agreement. Nevertheless, a secured party may wish to register the
financial collateral arrangement in order to ensure its priority.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of England and
Wales, does a deposit account constitute a separate category of
collateral and, if so, what kinds of assets can be credited to a deposit
account?

English law does not distinguish separate categories of collateral
(although real estate is subject to some specific rules). To create a
security interest over a deposit account, such account is usually
subject to a mortgage or a charge, coupled with an assignment of
rights against the deposit account. Depending on the type of deposit
account that is established, it is possible to credit certain types of
assets (i.e., “equivalent financial collateral,” “financial collateral
arrangement,” “financial collateral,” and “financial instruments”), as
well as cash, to a deposit account that falls under the ambit of the
FCA Regulations 2003.

4.2 Choice of law: What law would a court in England and Wales
apply to (i) the creation and perfection of a security interest, (ii) the
effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, in the following circumstances?



a. The deposit account is located in, or is maintained by a bank
located in, England and Wales (or where England and Wales’s law
governs the account, if relevant)
As noted in the highlights, English law has different choice-of-law
rules for different issues. A court will first characterize the issues and
then apply the choice-of-law rules for each issue. The issues will be
categorized as contractual, proprietary, or procedural.

Creation, Perfection, and Priority
For proprietary issues relating to a pledge of a bank account, the
bank account will be deemed to be maintained in the jurisdiction of
the branch where the account is held. Therefore, if the deposit
account is maintained in a branch in England and Wales, the law of
England and Wales would apply to the creation, perfection, and
priority of a security interest in such deposit account.

Remedies
Generally English courts will only enforce security interests in assets
located in England. So the claimant must either (a) be able to directly
enforce its secured claim over assets located in England or (b) be
able to enforce a New York judgment for the secured debt over
assets located in England.

If assets are located in England, the available remedies for a
secured party should in principle be a matter for the governing law of
the security agreement. Nevertheless, enforcement remedies are
often treated as procedural and therefore decided by the law of the
courts where the action is brought. In practice an English court would
not normally grant remedies that are not available locally.

b. The deposit account is located in, or is maintained by a bank
located in, England and Wales, and an Other Jurisdiction’s law
governs the account agreement
The law governing the account agreement is not relevant for this
analysis as detailed above.

4.3 Choice of law: Other instances where the law of England and
Wales may apply



There are none.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of England and Wales

The way in which a security interest is perfected depends on the
type of security, the type of asset being secured, and the identity of
the pledgor. The following are the most common perfection steps for
security interests over deposit accounts in which debt or equity
securities are credited:

Registration at Companies House
For English companies or limited liability partnerships, most types of
security interests need to be registered at Companies House. A form
describing the security interest together with the security document
and a nominal fee (currently £13) must be delivered to Companies
House before the end of the 21-day period beginning on the day
after the day on which the security interest is created. The date from
which the 21-day period calculation is made is slightly extended if
the security interest is created outside the U.K.

A legal charge14 created by an overseas company on or after
October 1, 2011, will not have to be registered at Companies House.

Registration is the company’s responsibility, but given the
consequences of non-registration, in practice the security party (or
its solicitors) will take responsibility for arranging registration. If a
security interest is a financial collateral arrangement for the purposes
of the FCA Regulations,15 the requirement to register it at
Companies House does not apply. However, in practice, security
documents creating these types of security interests are commonly
still registered.

Title
A mortgage requires the legal or beneficial title to the collateral to be
transferred to the secured party. But in most cases this is not actually
done and legal mortgages over securities or deposit accounts are



extremely rare. In most cases, the parties opt for an equitable charge
or an equitable mortgage.

Notice
In the case of an equitable assignment of a chose in action (which
would include a debt security), notice to the debtor (i.e., the issuer) is
not required in order to make the security interest over that chose in
action valid but is often done. This is because priority of security over
these types of assets is generally determined by the timing of the
giving of such notice. If notice is given, then this will secure priority
over any subsequent security taken over, or transfer of, the asset in
question.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of England and Wales

If the holder of the deposit account is incorporated in England and
Wales, the effect of the perfection of a security interest is to make
the security effective against company liquidators or administrators,
trustees in bankruptcy, and other secured creditors. The registration
of a security interest gives other potential secured creditors
constructive notice of the security interest’s existence, so priority is
determined by the date of registration of the charge rather than the
date of its creation.

There are certain common law principles relating to the respective
priorities of one type of security interest over another—such as that a
person who acquires a legal interest in good faith and without notice
takes priority over the holder of an equitable interest—but in practice
the potential consequences of losing priority mean that these
principles are rarely relied on, and advisors to the secured party will
ensure that any security interest is swiftly registered.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of England and Wales



If the pledgor is a company incorporated in England, note that
English law previously recognized a doctrine of ultra vires, under
which companies were empowered to restrict the activities they were
capable of undertaking. However, under the Companies Act 2006
(which applies to new and existing English registered companies), a
company’s capacity to contract is unrestricted unless any restrictions
are specifically set out in the company’s constitutional documents. In
addition, in favor of a person dealing with a company in good faith,
the power of the directors to bind the company, or authorize others to
do so, is deemed to be free of any limitation under the company’s
constitution.

Nevertheless, it is considered good practice when dealing with
Companies Act companies to examine the constitutional documents
of the company and to request board minutes, which specifically
authorize the transaction in question. Where applicable, power of
attorneys should also be examined.

In addition, section 172 of the Companies Act 2006 provides that
directors of Companies Act companies must act in the way they
consider, in good faith, would be most likely to promote the success
of the company for the benefit of its shareholders. In so doing, some
of the matters which the directors must have regard to are

•    the likely consequences of any decision in the long term;
•    the interests of the company’s employees;
•    the need to foster the company’s business relationships with

suppliers, customers, and others;
•    the impact of the company’s operations on the community and

the environment;
•    the desirability of the company maintaining a reputation for high

standards of business conduct; and
•    the need to act fairly as between the members of the company.

Counterparties to Companies Act companies should satisfy
themselves that the directors have fulfilled their duties under section
172. It is generally accepted that it will be sufficient for board minutes



to state that the directors have taken the relevant factors into
account in carrying out their duty; however, more detailed records
may be required for significant or unusual transactions.

Furthermore, under U.K. legislation, a public company is prevented
from providing financial assistance directly or indirectly for the
purpose of the acquisition of shares in itself. Financial assistance in
this context may be given by way of security, including pledge.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of England
and Wales or any particular Other Jurisdiction, or if the pledgor’s
chief executive office is located in England and Wales?

No, but see sections G.1 and G.3 for special considerations
applicable to pledgors that are English registered companies.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of England and Wales, the
jurisdiction of formation of the issuer, or in the case of certificated
securities, the jurisdiction where the certificates are located, or (ii)
incorporating specific provisions in a security agreement governed
by the law of the applicable U.S. State?

If the company granting the security interest over its assets is
incorporated in England or may otherwise be subject to English
insolvency proceedings, it would be advantageous to the secured
party if the arrangement satisfied the criteria under the FCA
Regulations.

The FCA Regulations create a special regime for “financial collateral
arrangements,” which are not “additional” security agreements per
se, but security agreements that benefit from the disapplication,
under the FCA Regulations, of many of the problematic provisions of



English insolvency law in respect of the enforcement of certain title
transfer and security arrangements.

Financial collateral arrangements can take two forms, namely

•    a security interest over financial collateral coupled with the
transfer of possession or control of the financial collateral to the
secured party (a Security Interest Financial Collateral
Arrangement) or

•    a title transfer of financial collateral for the purposes of securing
amounts owed on terms that the title to the collateral will be
transferred back to the pledgor (a Title Transfer Financial
Collateral Arrangement).

For the purposes of the FCA Regulations, “financial collateral” is
either “cash”16 or “financial instruments.”17 The parties would not
need to execute a separate document to take advantage of the FCA
Regulations, but care would need to be taken that the underlying
collateral does in fact constitute cash or financial instruments and
that the proposed security document provides for effective
possession or control to be given to the secured party.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of England and Wales

Where there are identifiable proceeds from the sale of the collateral
in breach of the security agreement, the secured party (as the holder
of a beneficial interest in the collateral) acquires a claim in respect of
the proceeds of the collateral. The secured party may choose to
“adopt” the sale of the collateral and make a claim to the proceeds
“in any form most favorable” to the secured party.18 If there are
proceeds from the sale of the collateral in accordance with the
security agreement, the relevant security agreement or finance
document will govern if there are any restrictions on how these
proceeds should be applied.



In these circumstances, the secured party may authorize the
misapplication of the collateral as a secured loan to the pledgor,
secured against the proceeds of the sale of collateral acquired by the
pledgor. Thus the beneficiary claims an equitable lien or charge over
the proceeds of the sale of the collateral and has a right to
possession of the proceeds of the sale of the collateral.

To the extent the pledgor fails to make good the value of the
collateral with the proceeds, as a secured party under the “loan” the
secured party may claim against the pledgor for any surplus.

G.5 Rehypothecation of collateral under the law of England and
Wales

A right to sell, pledge, or rehypothecate is uncommon in English
security agreements because it implies that full title transfer has
occurred. Usually a debtor will create a security interest in favor of
the creditor but retain ownership and possession of the asset (legal
mortgages are rare).

G.6 Exercise of remedies under the law of England and Wales

The main methods of enforcing security in England are the following:

Taking Possession
If the secured party has a legal mortgage (where legal or beneficial
title but not possession has been transferred to it) it is entitled to take
possession as a means of protecting the security (i.e., to prevent the
collateral giver from dealing with it).

Selling the Collateral
A secured party will be permitted to sell the collateral if it has a
power of sale either under express provisions in the security
document or under statute or common law.

A statutory power of sale applies to all mortgages and charges made
by deed and arises when the secured debt has become due. The



sale may be conducted privately or by public auction and there is no
need to apply to a court.

In relation to a pledge, there is an implied power of sale when the
pledgor is in default. The power of sale is subject to reasonable
notice having been given to the pledgor.

A secured party exercising the power of sale is subject to various
duties, including the duty to

•    act in good faith,
•    take reasonable steps to obtain a proper price for the asset,
•    obtain the best price reasonably obtainable,
•    act with reasonable skill and care, and
•    act fairly toward the borrower.

As long as the lender complies with these duties, a court will not
interfere in the sale merely because the borrower or pledgor objects.
As a result of the duties, a secured party cannot sell the assets to
itself without permission of the court. Additionally, if the secured
party were to sell the collateral to a company it held shares in, both
the secured party and the purchasing company would need to show
that the sale was made in good faith and reasonable precautions
were taken to obtain the best price reasonably obtainable at the time
of the sale.

Appointing a Receiver, Who Then Sells the Collateral
A receiver would take charge of the assets, realize the value of such
assets (by selling them), and apply the money in repayment of the
secured debt. A secured party would need to have either an express
power to appoint a receiver in the security document or a statutory
power.19

A receiver’s primary duty is to the secured party that appointed him,
but he must act in good faith and deal fairly and equitably with the
pledgor. A receiver is subject to the same duties in selling the
collateral as described above.



Foreclosure and Appropriation
If the secured party wants to retain the collateral (perhaps because it
is worth more than the secured debt) there are two options:

•    Foreclosure: Where a mortgage is granted over an asset the
pledgor retains the right to recover the asset on full repayment of
the secured debt. If the secured party wishes to retain the
collateral they would need to extinguish this right (called the
“equity of redemption”) using a court procedure called
foreclosure. It is a two-stage process and the pledgor must be
given time to pay after the first stage. The court can order that the
collateral be sold in any foreclosure action.

The right to foreclose arises once the secured liabilities have
become repayable.

In practice foreclosure proceedings are extremely rare.

•    Appropriation and Right of Use: If the security interest in question
is a financial collateral arrangement (as described above) the
secured party may be able to retain the collateral without having
to obtain a foreclosure order. If the document establishing the
security interest provides the secured party with a right to
appropriate the collateral, this power may be exercised without a
court order. Similarly, if the financial collateral arrangement so
provides, the secured party is to have the right to use and dispose
of the collateral. The secured party must value the collateral in
accordance with the relevant provisions agreed between the
parties in the security agreement, and in any event in a
commercially reasonable manner. If the collateral is worth more
than the secured obligations, the secured party must account to
the pledgor for any difference.

Pending exercise of one of the powers described above, there may
also be some ancillary steps that are necessary or desirable,
including:



•    giving notice to the issuer of the securities that future
payments/dividends are to be paid to the secured party; and

•    applying to court for a “stop notice,” which is an order given by
the high court to the issuer of securities that the person serving
the notice has an interest in the securities and preventing those
securities from being dealt with before the person has an
opportunity to assert his claim.

 

1    Regulation (EC) No. 593/2008 (the Rome I Regulation) provides that (a) the
parties’ choice of law is without prejudice to the provisions of the law of the
country with which all other elements of the situation are connected, which
cannot be derogated from by contract, (b) the parties’ choice of law is without
prejudice to any overriding mandatory provisions of the law of the forum, and
(c) the English court can refuse to apply provisions of law that would be
manifestly incompatible with public policy.

2    The United Kingdom (the U.K.) has implemented the Rome Convention on the
law applicable to contractual obligations of 1980, which applies to contracts
concluded prior to December 17, 2009. For contracts concluded on or after
December 17, 2009, the Rome I Regulation on the law applicable to contractual
obligations will apply. “Contractual obligations” are not defined in either the
Rome Convention or the Rome I Regulation. It should be noted that the Rome
Regulation is European Union law and therefore may cease to apply directly to
English law. At this stage it is unclear if the government intends to port all
European Union law into autonomous English law; however, the authors would
not expect any material changes to the regime if this was the approach the
government follows.

3    A legal charge is the most comprehensive form of security and prevents the
chargor from dealing with that property. An equitable charge or equitable
mortgage is where the beneficial interest, but not the legal title of the property,
is pledged. This can happen when the formalities of creating a legal charge are
not completed or when a security interest is granted over future property.

4    See section 3.2 below for further information on the FCA Regulations.
5    A legal charge is the most comprehensive form of security and prevents the

chargor from dealing with that property. An equitable charge or equitable
mortgage is where the beneficial interest, but not the legal title of the property,
is pledged. This can happen when the formalities of creating a legal charge are
not completed or when a security interest is granted over future property.

6    Id. See section 3.2 below for further information on the FCA Regulations.



7    The U.K.-based central securities depository.
8    Available at https://originenterprises.com/uploads/reports/statements/CREST-

Reference-Manu-al-December-2020.pdf
9    Id.
10  Definition is provided in paragraph 3 of the FCA Regulations footnotes.
11  Id.
12  A legal charge is the most comprehensive form of security and prevents the

chargor from dealing with that property. An equitable charge or equitable
mortgage is where the beneficial interest, but not the legal title of the property,
is pledged. This can happen when the formalities of creating a legal charge are
not completed or when a security interest is granted over future property.

13  Id. See section 3.2 above for further information on the FCA Regulations.
14  A legal charge is the most comprehensive form of security and prevents the

chargor from dealing with that property. An equitable charge or equitable
mortgage is where the beneficial interest, but not the legal title of the property,
is pledged. This can happen when the formalities of creating a legal charge are
not completed or when a security interest is granted over future property.

15  Id. See section 3.2 above for further information on the FCA Regulations.
16  “Cash” means money in any currency, credited to an account, or a similar

claim for repayment of money and includes money market deposits and sums
due or payable to, or received between, the parties in connection with the
operation of a financial collateral arrangement or a close-out netting provision.

17  “Financial instruments” means (a) shares in companies and other securities
equivalent to shares in companies; (b) bonds and other forms of instruments
giving rise to or acknowledging indebtedness if these are tradeable on the
capital market; and (c) any other securities, which are normally dealt in and
which give the right to acquire any such shares, bonds, instruments, or other
securities by subscription, purchase, or exchange or which give rise to a cash
settlement (excluding instruments of payment); and includes units of a
collective investment scheme within the meaning of the Financial Services and
Markets Act 2000, eligible debt securities within the meaning of the
Uncertificated Securities Regulations 2001, money market instruments, claims
relating to or rights in or in respect of any of the financial instruments included
in this definition and any rights, privileges or benefits attached to or arising from
any such financial instruments.

18  Alternatively, the collateral taker may choose to “falsify the account,” meaning it
denies any proprietary interest in the proceeds of that transaction, instead
seeking a personal remedy against the collateral giver for the value of the
collateral.

19  A statutory power to appoint a receiver arises in the same circumstances as
the statutory power of sale described above.
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Highlights

•    Under Finnish law, it is not generally particularly relevant for the
purposes of creating and perfecting a security interest whether
the pledged asset constitutes a “security” or not; the key point is
that the pledged assets are sufficiently identified in the security
agreement or security undertaking and that the security interest is
duly perfected by completing the specific perfection measures
required for the pledged asset type in question (which measures
vary depending on the pledged asset type in question). This
ensures that the security interest is deemed effective in relation to
third parties, such as other secured creditors and competing
claimants. Certain types of collateral arrangements in the financial
markets benefit from the financial collateral regime,1 which allows



more flexible perfection and treatment of the security asset during
the security period and in enforcement. However, in order to
benefit from such flexibility, the assets must be of a certain type,
at least one of the parties must qualify as an “institution,” and the
security agreement must be carefully drafted.

•    In the relationship between the contractual parties (the pledgor
and the secured party), the parties are generally free to choose
the governing law of the security agreement (for example, New
York law).2 The governing law of the security agreement will
primarily be applied to the creation of security and the exercise of
remedies against the pledgor.

•    Other than in the relationship between the parties, the laws of the
location of the pledged asset in question will determine the
validity and enforceability of rights pertaining to the pledged asset
in relation to third parties (such as competing secured parties or
other claimants, including priority among competing secured
parties).3 In order for a security interest to be valid and
enforceable in relation to third parties, the security interest must
be perfected in accordance with the laws of the jurisdiction where
the pledged asset is located.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Finland for
purposes of creating and perfecting a security interest?

Under Finnish law, a “security” is a tradable instrument that is
intended to be issued together with other instruments that have
similar terms and features.4 For example, most shares in limited
liability companies (both public and private), bonds, derivatives (also
cash settled), and units in investment funds are “securities.” Interests
in partnerships and loan participations, however, would only
constitute “securities” if they meet the above criteria, which in
practice is rare. Finnish law does not have a concept of business
trusts.



However, the distinction between a “security” and non-security is
generally not particularly relevant for the purposes of creating and
perfecting a security interest; the key point is that the pledged assets
are sufficiently identified in the security agreement or security
undertaking and that the security interest is duly perfected by
completing the specific perfection measures required for securing
the pledged asset type in question. For example, the perfection
measures of a pledge over a receivable (such as a loan
participation) are (i) notifying the underlying debtor of the pledge and
(ii) instructing the debtor to make any payments under the loan to the
secured party instead of the pledgor, irrespective of whether there is
an instrument constituting a “security” under Finnish law.

Pursuant to the European Union financial collateral regulatory
regime, as implemented into Finnish law,5 certain types of assets
that are frequently used as collateral in financial markets, primarily
shares in listed companies, certain debt instruments, and account
monies, constitute financial collateral under certain circumstances. It
is additionally required that the pledgor or the secured party qualifies
as an “institution.” “Institutions” include a wide range of entities such
as most governmental and supranational institutions, credit
institutions, investment firms, insurance companies, fund
management companies, custodians, and central counterparties. A
financial collateral pledge may be perfected in the same manner as a
nonfinancial collateral pledge or by transferring title to the security
asset to the secured party. A financial collateral security allows more
flexible treatment of the security asset during the security period (for
example, by replacing or topping up security assets) and in
enforcement (for example, by close-out netting of the parties’
obligations) and is better protected against claw back in insolvency
than nonfinancial collateral arrangements. However, in order to
benefit from such flexibility, the security agreement must be carefully
drafted.

P.2 Are debt securities treated differently from equity securities under
the law of Finland for purposes of creating and perfecting a security
interest in such securities?



There are certain differences in the specific perfection requirements.
See sections 1.3 and 2.3 below.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Finland?

Intercompany debt is a “security” only where it is tradable and issued
in connection with other instruments that have similar terms and
features (see section P.1 above). In practice, this is extremely rare.
This does not, however, form an obstacle for creating a valid security
interest in such intercompany debt.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Finland apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Finland and the
certificates are located in Finland
Certificated securities are very seldom used in Finland and
noncertificated securities are the default forms of securities.

Under Finnish law, in the relationship between the contractual parties
(the pledgor and the secured party), the parties are generally free to
choose the governing law of the security agreement (including, for
example, New York law). The governing law of the security
agreement will primarily be applied to the creation of the security
interest and the exercise of remedies against the pledgor, but some
of the remedies conferred by the laws of an Other Jurisdiction may
not be enforceable in Finland.

Other than in the relationship between the parties, the applicable law
is determined by the general lex rei sitae rule of private international
law—the laws of the location of the asset in question will determine



the validity and enforceability of rights pertaining to the asset in
relation to third parties (such as competing secured parties or other
claimants). In order for a security interest to be valid and enforceable
in relation to third parties, the security interest must be perfected in
accordance with the laws of the jurisdiction where the asset is
located.

The prevailing view in Finland is that, notwithstanding the actual
physical location of the certificates, certificated debt and equity
securities are considered to be located in the jurisdiction of
organization of the issuer. Accordingly, where the issuer of the
certificated securities is organized under Finnish law, a court in
Finland would apply Finnish law to the effects of perfection or
nonperfection and priority of security interests in such securities.

In practice in such cases where the issuer is organized under
Finnish law, it is typical that the security agreement is governed by
the laws of Finland in order to better ensure that all aspects of the
security interest are enforceable against the parties and in relation to
third parties.

b. The issuer is organized under the law of Finland and the
certificates are located in an Other Jurisdiction
Certificated securities are very seldom used in Finland and
noncertificated is the default form of securities.

Under Finnish law, in the relationship between the contractual parties
(the pledgor and the secured party), the parties are generally free to
choose the governing law of the security agreement (including, for
example, New York law). The governing law of the security
agreement will primarily be applied to the creation of the security
interest and the exercise of remedies against the pledgor, but some
of the remedies conferred by the laws of an Other Jurisdiction may
not be enforceable in Finland.

Other than in the relationship between the parties, the applicable law
is determined by the general lex rei sitae rule of private international
law—the laws of the location of the asset in question will determine



the validity and enforceability of rights pertaining to the asset in
relation to third parties (such as competing secured parties or other
claimants). In order for a security interest to be valid and enforceable
in relation to third parties, the security interest must be perfected in
accordance with the laws of the jurisdiction where the asset is
located.

The prevailing view in Finland is that notwithstanding the actual
physical location of the certificates, certificated debt and equity
securities are considered to be located in the jurisdiction of
organization of the issuer. Accordingly, where the issuer of the
certificated securities is organized under Finnish law, a court in
Finland would apply Finnish law to the effects of perfection or
nonperfection and priority of security interests in such securities.

Therefore, in practice, where the issuer is located in Finland, it is
typical that the security agreement is governed by the laws of
Finland in order to better ensure that all aspects of the security
interest are enforceable against the parties and in relation to third
parties.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Finland
Under Finnish law, in the relationship between the contractual parties
(the pledgor and the secured party), the parties are generally free to
choose the governing law of the security agreement (including, for
example, New York law). The governing law of the security
agreement will primarily be applied to the creation of security and the
exercise of remedies against the pledgor, but some of the remedies
conferred by the laws of an Other Jurisdiction may not be
enforceable in Finland.

Other than in the relationship between the parties, the applicable law
is determined by the general lex rei sitae rule of private international
law—the laws of the location of the asset in question will determine
the validity and enforceability of rights pertaining to the asset in
relation to third parties (such as competing secured parties or other
claimants). In order for a security interest to be valid and enforceable



in relation to third parties, the security interest must be perfected in
accordance with the laws of the jurisdiction where the asset is
located.

The prevailing view in Finland is that notwithstanding the actual
physical location of the certificates, certificated debt and equity
securities are considered to be located in the jurisdiction of
organization of the issuer. Accordingly, where the issuer of the
certificated securities is organized under the laws of an Other
Jurisdiction, a court in Finland would apply the laws of such Other
Jurisdiction to the effects of perfection or nonperfection and priority
of security interests in such securities.

Therefore, in practice, where the issuer is located in Other
Jurisdiction, it is typical that the security agreement is governed by
the laws of the Other Jurisdiction in order to better ensure that all
aspects of the security interest are enforceable against the parties
and in relation to third parties.

1.2 Choice of law: Other instances where Finland’s law may apply

Other than the above-discussed scenarios, it is possible that
certificates representing securities by an issuer organized in an
Other Jurisdiction secured under a security agreement governed by
the laws of such Other Jurisdiction would be physically located in
Finland (e.g., if they were held by a Finnish secured party), and the
choice-of-law rules of such Other Jurisdiction would by virtue of such
circumstance point to Finnish law as the governing law of the
security interest (especially in relation to third parties). In such case,
Finnish law would apply.

It is also possible (although not likely in practice) that a debt security
would be agreed to be governed by Finnish law but issued by an
issuer in an Other Jurisdiction. In such case, the choice-of-law rules
of such Other Jurisdiction would determine what relevance, if any,
Finnish law had on the security interest.



1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Finland

Under Finnish law, a security interest in certificated securities is
created by way of a pledge agreement or pledge undertaking. The
perfection measures of such pledge depend on the specific type of
asset in question. The methods described below are each the sole
method of perfection for each of the below asset types. However,
where the transaction meets the criteria for financial collateral (see
section P.1 above), perfection can alternatively be achieved by
transferring title to and possession of the security assets to the
secured party, if so agreed between the parties.

(i) Certificated shares and other equity instruments of companies

The certificate is endorsed in blank and its physical possession is
transferred to the secured party. The issuer is notified of the pledge
and the issuer records the pledge in its relevant register (for
example, register of shareholders or register of option rights
holders). Finnish listed companies may not issue certificated shares
or other equity securities, but they must be issued in book-entry form
(although exemptions may apply if issuing in a non-Finnish book-
entry system).

(ii) Debt evidenced by a bearer certificate (i.e., a certificate payable
to the bearer)

The physical possession of the certificate is transferred to the
secured party. The issuer is typically notified of the pledge, with
instructions to make any payments to the secured party instead of
the pledgor while the security interest is effective. This instruction is
required for perfection, even if there has been no event of default.
Notwithstanding this perfection requirement, it is common in certain
types of financing transactions to instruct the underlying debtor to
make payments to the secured party only upon the occurrence of an
event of default or similar trigger event, which will mean that the
pledge is not fully perfected.



(iii) Debt evidenced by a named certificate (i.e., a certificate payable
to the person named in the certificate)

The certificate is endorsed in blank and its physical possession is
transferred to the secured party. The issuer is notified of the pledge,
with instructions to make any payments under the debt to the
secured party instead of the pledgor while the security interest is
effective. This instruction is required for perfection, even if there has
been no event of default. Notwithstanding this perfection
requirement, it is common in certain types of financing transactions
to instruct the underlying debtor to make payments to the secured
party only upon the occurrence of an event of default or similar
trigger event, which will mean that the pledge is not fully perfected.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Finland

An unperfected security interest is not considered effective in relation
to third parties (such as competing secured parties or other
claimants). Priority cannot be established in other ways than by way
of perfecting the security interest. It is possible for multiple secured
parties to perfect a security interest in the same collateral.
Subordination between secured parties can be achieved
contractually through waterfall provisions or by granting and
perfecting first-ranking and second-ranking security over the same
asset. If the pledgor has granted multiple security over the same
asset, generally the security that is perfected first has priority.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Finland apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Finland



See section 1.1 above.

Creation: In the relationship between the pledgor and the secured
party (including questions relating to the creation of a security
interest and the exercise of remedies against the other party), the
law applicable to the security agreement is decisive, with certain
limitations.

Perfection and Priority: Under Finnish law, the jurisdiction of the
issuer is generally considered decisive in determining the law
applicable to the perfection or nonperfection and priority of security
interests. In the case where the issuer has issued the securities in a
non-Finnish book-entry system (in a securities account maintained
by a non-Finnish central security depository), the jurisdiction of such
non-Finnish central security depository is similarly decisive in
determining the law applicable to the perfection or nonperfection and
priority of the security interest.

2.2 Choice of law: Other instances where Finland’s law may apply

It is possible (although not likely in practice) that a debt security
issued by an issuer in a Other Jurisdiction is agreed to be governed
by Finnish law. In such case, the choice-of-law rules of such Other
Jurisdiction would determine what relevance, if any, Finnish law had
on the security interest. Further, where a non-Finnish issuer issues
the securities in a Finnish book-entry system (in a securities account
maintained by the Finnish central security depository), Finnish law
would at the outset apply.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Finland

Under Finnish law, a security interest over uncertificated securities is
created by way of a pledge agreement or pledge undertaking. The
perfection measures of such pledge depend on the specific type of
asset in question. The methods described below are each the sole
method of perfection for each of the below asset types. However,
where the transaction meets the criteria for financial collateral (see



section P.1 above), perfection can alternatively be achieved by
transferring title to and possession of the security assets to the
secured party, if so agreed between the parties.

(i)    Uncertificated shares and other equity instruments (in non-
book-entry form)

The issuer is notified of the pledge and the issuer records the pledge
in its relevant register (for example, register of shareholders or
register of option rights holders).

(ii)   Uncertificated shares and other equity instruments (in book-
entry form, i.e., credited to a securities account)

The central securities depository (or where the securities are
nominee registered, the custodian) is notified of the pledge and it
records the pledge over the relevant book-entry account. See
section 3.4 below for further details.

(iii)  Uncertificated loans/receivables/debt instruments

The issuer is notified of the pledge with instructions to make any
payments under the debt to the secured party instead of the pledgor
while the security interest is effective. This instruction is required for
perfection, even if there has been no event of default.
Notwithstanding this perfection requirement, it is common in certain
types of financing transactions to instruct the underlying debtor to
make payments to the secured party only upon the occurrence of an
event of default or similar trigger event, which will mean that the
pledge is not fully perfected.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Finland

An unperfected security interest is not considered effective in relation
to third parties (such as competing secured parties or other
claimants). Priority cannot be established in other ways than by way
of perfecting the security interest. It is possible for multiple secured



parties to perfect a security interest in the same collateral.
Subordination between secured parties can be achieved
contractually through waterfall provisions or by granting and
perfecting first-ranking and second-ranking security over the same
asset. If the pledgor has granted multiple security over the same
asset, generally the security that is perfected first has priority.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Finland, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves, and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

(i)    No, a securities account does not constitute a separate category
of collateral from the underlying securities.

(ii)   No, cash or deposit accounts are kept separate.

3.2 Choice of law: What law would a court in Finland apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Finland (or where Finland’s law
governs the account, if relevant)
See section 1.1 above.

Creation: In the relationship between the pledgor and the secured
party (including questions relating to the creation of a security
interest and the exercise of remedies against the other party), the
law applicable to the security agreement is decisive, with certain
limitations.



Perfection and Priority: Under Finnish law, the jurisdiction where the
asset is located is generally considered decisive in determining the
law applicable to the perfection or nonperfection and priority of
security interests.

Under Finnish law, securities that are credited to a securities account
are considered to be located where the ultimate record of beneficial
ownership of the securities is maintained. For example, one way for
a securities account to be considered to be maintained in Finland is
for the securities account of the beneficial owner to be directly with a
central securities depository that is established in Finland (currently,
the only option is Euroclear Finland). Another way for a securities
account to be considered to be maintained in Finland is if the
securities are in a book-entry securities system in an Other
Jurisdiction but the custodian that maintains the ultimate record of
beneficial ownership is in Finland (irrespective of how many layers of
sub-custodians are in between).

Where the ultimate record of ownership of the securities would be in
Finland, the laws of Finland would apply to the issues related to the
perfection or nonperfection and priority of security interests in such
securities.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Finland, and an Other Jurisdiction’s
law governs the account agreement
See sections 1.1 and 3.2(a) above.

Creation: In the relationship between the pledgor and the secured
party (including questions relating to the creation of a security
interest and the exercise of remedies against the other party), the
law applicable to the security agreement is decisive, with certain
limitations.

Perfection and Priority: Under Finnish law, the jurisdiction where the
securities are located is generally considered decisive in determining
the law applicable to the perfection or nonperfection and priority of
security interests.



As noted in the response to section 3.2(a) above, under Finnish law,
securities that are credited to a securities account are considered to
be located where the ultimate record of beneficial ownership of the
securities is maintained.

Accordingly, under Finnish law, the law governing the securities
account agreement would not generally be considered relevant with
regard to the creation and perfection of security interests.

3.3 Choice of law: Other instances where the law of Finland may
apply

There are none. Under Finnish law, securities that are credited to a
securities account are considered to be located where the ultimate
record of beneficial ownership of the securities is maintained.

a. For example, if the securities account is not maintained by a
broker/intermediary located in Finland, but the issuer of securities
credited to the securities account is organized under the law of
Finland, would Finland’s law apply?
No, Finnish law would not apply.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Finland, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Finland, would
Finland’s law apply, and if so, to what extent?
This situation is analogous to a scenario considered in the response
to section 3.2(b) above. If the relevant ultimate custodian for such
securities is incorporated/ established in an Other Jurisdiction (i.e.,
the securities are not directly held with a Finnish custodian holding
the nominee account but the records of the Finnish custodian refer
instead to another custodian in an Other Jurisdiction), such
securities are considered to be located in such Other Jurisdiction,
and the laws of such Other Jurisdiction would apply to the issues
related to the perfection or nonperfection and priority of security
interests over the securities. See also section 3.2(a).



3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Finland

Where the pledgor has a securities account directly on the books of
the central securities depository (i.e., the record of ownership is held
by the central securities depository itself), the pledge is perfected by
notifying the central securities depository that then records the
pledge against the securities account. It is not possible to pledge
only certain securities on a securities account—the whole account
must be pledged. Accordingly, where the intention of parties is to
create security only over certain securities, they will need to be
transferred to a separate account.

Where the ultimate record of ownership is held by a broker or
intermediary who is incorporated or established in Finland, the
pledge is perfected by notifying the broker/intermediary of the
pledge, who records the pledge in its internal records.

However, where the transaction meets the criteria for financial
collateral (see section P.1 above), perfection can alternatively be
achieved by transferring title to and possession of the security assets
to the secured party, if so agreed between the parties. In practice,
this means transferring the securities to the book-entry securities
account of the secured party, or in the name of the secured party in
the books and records of the intermediary that holds the ultimate
record of beneficial ownership, as applicable.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Finland

An unperfected security interest is not considered effective in relation
to third parties (such as competing secured parties or other
claimants). Priority cannot be established in other ways than by way
of perfecting the security. It is possible for multiple secured parties to
perfect a security interest in the same collateral. Subordination
between secured parties can be achieved contractually through
waterfall provisions, or by granting and perfecting first-ranking and
second-ranking security over the same asset. If the pledgor has



granted multiple security over the same asset, generally the security
that is perfected first has priority.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Finland, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

In Finland, deposit accounts constitute a separate category of
collateral. Only cash can be credited to a deposit account.

4.2 Choice of law: What law would a court in Finland apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Finland (or where Finland’s law governs the account, if
relevant)
See section 1.1 above.

Creation: In the relationship between the pledgor and the secured
party, the law applicable to the security agreement is decisive, with
certain limitations, with respect to the questions of creation of
security and the exercise of remedies against the pledgor.

Perfection and Priority: Under Finnish law, the jurisdiction where the
asset is located is generally considered decisive in determining the
law applicable to the perfection or nonperfection and priority of
security interests.

Under Finnish law, in order for a deposit account to be considered to
be located in Finland, the deposit account must be held with a bank
or branch of a bank that is established in Finland (i.e., licensed with
the Finnish Financial Supervisory Authority).



A deposit account that is held in the Finnish branch of a non-Finnish
bank is also considered to be located in Finland. Conversely, a
deposit account that is held in the non-Finnish branch of a Finnish
bank is not considered to be located in Finland.

By way of example, several Nordic banks have converted their
Finnish subsidiaries into branches; the deposit accounts held in
those branches are still considered to be located in Finland from a
Finnish law perspective since the branches are located in Finland.

b. The deposit account is located in, or is maintained by a bank
located in, Finland, and an Other Jurisdiction’s law governs the
account agreement
See sections 1.1 and 4.2(a) above.

Creation: In the relationship between the pledgor and the secured
party, the law applicable to the security agreement is decisive, with
certain limitations, with respect to the questions of creation of
security and the exercise of remedies against the pledgor.

Perfection and Priority: Under Finnish law, the jurisdiction where the
asset is located is generally considered decisive in determining the
law applicable to the perfection or nonperfection and priority of
security interests.

Accordingly, under Finnish law, the law governing the deposit
account agreement would not generally be considered relevant with
regard to the creation and perfection of security interests.

4.3 Choice of law: Other instances where the law of Finland may
apply

Generally, no.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Finland



A security interest in a deposit account is created by way of a pledge
agreement or pledge undertaking, and perfected by notifying the
account bank, with instructions to “block” the account, meaning that
the pledgor is prohibited from disposing of the account or the
account monies during the security period. Notwithstanding this
perfection requirement, it is market practice to instruct the account
bank to block the account only upon the occurrence of an event of
default or similar trigger event, which will entail that the pledge is not
fully perfected.

However, where the transaction meets the criteria for financial
collateral (see section P.1 above), perfection can alternatively be
achieved by transferring title to and possession of the security assets
to the secured party, if so agreed between the parties. In practice,
this means transferring the funds to the secured party’s account.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Finland

An unperfected security interest is not considered effective in relation
to third parties (such as competing secured parties or other
claimants). Priority cannot be established in other ways than by way
of perfecting the security. It is possible for multiple secured parties to
perfect a security interest in the same collateral. Subordination
between secured parties can be achieved contractually through
waterfall provisions or by granting and perfecting first-ranking and
second-ranking security over the same asset. If the pledgor has
granted multiple security over the same asset, generally the security
that is perfected first has priority.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Finland

Under Finnish companies law,6 any acts that diminish a company’s
assets or increase its debt without a business rationale constitute



unlawful distribution of assets. In addition, Finnish companies are
prohibited from providing loans, funds, or security for the purpose
that a third party would acquire shares in the company itself or in any
of its parent companies. Both of these aspects can limit the actual
value of the collateral granted by a Finnish pledgor. Appropriate
language reflecting these limitations is typically included in pledge
and guarantee undertakings granted by Finnish companies.

Generally, board and shareholder resolutions are required for any
financing arrangements of a Finnish company, including any granting
of security interests. The resolutions would typically also include a
discussion of the above topics and a conclusion of the board that the
financing arrangements in question are found to be compliant with
Finnish companies law.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Finland or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Finland?

The answers would not change.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Finland, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

In practice, where the pledged assets that are considered to be
located in Finland are material, it is recommended to enter into at
least a short form Finnish law security agreement to ensure that all
the requisite perfection measures are adequately addressed.
Further, since a judgment rendered by non-Finnish court will not be
directly enforceable in Finland (unless an international treaty or



regulation provides for such enforcement) and enforcement of any
such judgment will require separate legal proceedings in Finland,
executing an additional security agreement governed by Finnish law
is advisable to facilitate more expedient enforcement.

Generally, where the pledgor is Finnish, Finnish law limitation
language (mentioned in the response to section G.1) would be
included in a security agreement. Finnish law perfection measures
can also be included in a U.S. security agreement if there is no
separate Finnish law security agreement (for example, for additional
documentation cost reasons).

For the assets discussed herein, the additional Finnish law
document would take the form of a pledge agreement. Collateral
agents are frequently used in Finnish security structures, and the
pledge agreement would be signed by the pledgor and the collateral
agent (on behalf of the secured parties).

There are no parallel debt provisions required in Finland, and Finnish
law pledge agreements are not notarized, apostilled, filed with any
official, or recorded in any public register. There is no stamp or
capital duty. Therefore, the process of entering into a Finnish law
pledge agreement is relatively easy and straightforward.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Finland

Generally, a security interest will also cover the proceeds of the
security asset, for example, dividends payable on shares and
interest payable on loans. In order for the security interest in such
proceeds to be effective, it must be perfected by instructing the
issuer/debtor to make payments of the proceeds to the secured party
instead of the pledgor while the security interest is effective. In
practice, however, permitted dividends and interest payments are
often payable to the pledgor instead of the secured party for
operational or business reasons.

G.5 Rehypothecation of collateral under the law of Finland



The secured party’s right to use the collateral is generally
determined under the laws of the jurisdiction that apply to the
perfection of the security interest. Where Finnish law is that law, the
secured party is generally able to use the collateral as collateral for
its own debt. However, the beneficiary of such security interest will
only receive the benefit of the rights that the original secured party
has under the original security agreement. The right of the secured
party to sell (as opposed to repledge) the collateral or otherwise use
the collateral may be limited and such rights may not be enforceable
under Finnish law.

G.6 Exercise of remedies under the law of Finland

Generally, the proceeds of the collateral (such as dividends and
interest payments) fall within the scope of the pledge if they are paid
to the secured party during the security period (if the proceeds are
still paid to the pledgor, the pledge of the proceeds may not be
considered effective in relation to third parties and may be subject to
revocation). It is typical that the pledgor retains the right to dividends
until an event of default or similar trigger event.

Typically the use of voting rights is regulated in the security
agreement. For example, it is typical that the pledgor continues to
exercise voting rights until an event of default or similar trigger event
but undertakes not to use the voting rights in a manner detrimental to
the validity and enforceability of the security interest.

The secured party with respect to specific assets (such as the assets
discussed herein) has the right to enforce a pledge upon the debtor’s
default in the manner set out in the security agreement. The typical
manner of enforcement is for the secured party to sell the pledged
securities by way of a private sale and account for the surplus of the
sales proceeds (if any remains after the secured obligations are
satisfied) by providing such surplus to the pledgor. Other ways, such
as “accepting” the securities in satisfaction of the secured
obligations, are also possible if permitted under the security
agreement. However, the secured party has a general duty of care
toward the pledgor, which includes obtaining fair price of the security



assets. In practice, it is often easier to show that the securities have
been sold for a fair price when they have been sold to a third party.

 

1    Financial Collateral Act (11/2004, as amended).
2    Regulation (EC) No. 593/2008 of the European Parliament and of the Council

of June 17, 2008, on the law applicable to contractual obligations, 2008 O.J. (L
177) 6, 10.

3    Regulation (EU) 2015/848 of the European Parliament and of the Council of
May 20, 2015, on insolvency proceedings, 2015 O.J. (L 141) 19. The
Regulation sets out the general lex rei sitae rule, which in most cases
determines the governing law in relation to third parties in insolvency
proceedings within the Member States of the European Union. Similar
principles apply under general private international law of Finland in respect of
third countries and outside insolvency proceedings.

4    Arvopaperimarkkinalaki [Securities Markets Act], Sähköinen säädöskokoelma
[Electronic collection of legal acts] 746/2012 ch. 2, § 1, Dec. 14, 2012, as
amended.

5    Rahoitusvakuuslaki [Financial Collateral Act], Sähköinen säädöskokoelma
[Electronic collection of legal acts] 11/2004, Jan. 20, 2004, as amended.

6    Osakeyhtiölaki [Companies Act], Sähköinen säädöskokoelma [Electronic
collection of legal acts] 624/2006, ch. 13, July. 21, 2006, as amended.
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Highlights

•    French case law has established the principle of lex rei sitae
according to which French law is applicable to rights in rem to
property located in France. The lex rei sitae principle provides
that the law applicable to an asset changes as the location of
such asset changes. A security interest granted over an asset
located in an Other Jurisdiction in accordance with the law of
such jurisdiction may no longer be valid if the asset is moved to
France. The security interest itself relating to debt or equity
securities will need to comply with the lex rei sitae principle.
    Lex contractus applies to any matters relating to the validity of

the agreement or its “personal effect” (e.g., the undertakings
and liability of the parties). Therefore, French law shall apply



the lex contractus principle in certain cases: to determine the
law governing the cash account agreement and the issuance
agreement of debt securities (such as bonds), if such
agreements are of an international nature.

    However, by virtue of the lex societatis, which governs the
form of the shares, the status of the shareholders and the
legality of the company’s purpose, the securities account (in
which debt or equity securities are booked) of French law
companies is governed by French law.

•    Financial securities of French issuers, whether equity or debt
securities, have been dematerialized since 1984 and therefore
are not physically represented by a certificate. These
dematerialized securities must be registered in a securities
account opened in the name of their owner. The securities
account is maintained either by the issuing legal entity (or its
agent) or, in certain cases, by an authorized intermediary. In
principle, there is no longer a representative certificate for
financial securities in France.

•    Securities accounts may be pledged pursuant to a financial
securities account pledge.1

•    In cases where certificates representing securities issued in an
Other Jurisdiction are physically located in France, the law
applicable to a security interest granted over such certificates
would be French law in accordance with the lex rei sitae principle.
These certificates would therefore need to be pledged pursuant to
a pledge over movable tangible assets2 or their title transferred as
security pursuant to a “fiducie-sûreté” (with the assets transferred
to the fiducie segregated from the beneficiary’s assets).3

•   When a security interest is created to secure financial obligations,
the applicable legal regime would be the transposition into French
law of Directive 2002/47/EC of June 6, 2002, on financial
collateral arrangements (Collateral Directive).4 A security interest
so created meets the requirements specified in the Collateral
Directive benefits from simplification of perfection and
enforcement steps, which allow close-out netting.



•    A security interest covering a deposit account in a bank located in
France takes the form of a pledge over a bank account governed
by articles 2355 et seq. of the French Civil Code.5 French law
shall apply the lex contractus principle to determine the law
governing the account agreement if the account agreement is of
an international nature.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of France for
purposes of creating and perfecting a security interest?

Under French law, the term “securities” refers to financial securities,
which can be traded on a financial market. They are listed by law as
follows (article L.211-1 II of the French Monetary and Financial
Code):6

•    equity securities issued by joint stock companies (société
anonyme, société en commandite par actions, société par actions
simplifiée or société européenne);

•    debt securities, excluding commercial paper and interest-bearing
notes; and

•    units or shares in collective investment funds.

Any equivalent instruments or rights representing a financial
investment in an entity issued under foreign law are also considered
financial securities.7 Hence, although there is no equivalent to
“business trusts” in French law, according to the principle just stated,
if a business trust issues instruments equivalent to financial
securities or rights representing a financial investment, then the
instruments it issues are considered as financial securities within the
meaning of French law.

Shares (parts sociales) issued by companies that are not joint stock
companies (such as the société en nom collectif or sociétés à
responsabilité limitée) are not financial securities. A security interest



in such shares would be effected by a pledge over intangible assets
provided for in articles 2355 et seq. of the French Civil Code and
would require approval of the secured party by the shareholders
pursuant to article L. 223-15 of the Code de Commerce.8

A “loan participation” is not a security or debt security but instead is a
receivable.

P.2 Are debt securities treated differently from equity securities under
the law of France for purposes of creating and perfecting a security
interest in such securities?

Debt securities issued in the form of bonds are financial securities.

In France, debt securities and equity securities are dematerialized;
i.e., they are not physically represented by a certificate. They are
necessarily recorded in a securities account.

The same legal regime applies to both security interests granted
over debt securities and equity securities. As a result of the
dematerialization of financial securities, the security interest grant
would take the form of a pledge over the securities account in which
they are registered. This pledge is governed by articles L.211-20 et
seq. of the Code Monétaire et Financier (the Pledge Law).

P.3 Under what circumstances is intercompany debt a “security”
under the law of France?

An intercompany debt is generally a loan agreement between two
companies and therefore does not constitute a financial security. To
constitute a financial security, the loan must take the form of a debt
security such as a bond issuance.

1. Collateral Consisting of Directly Held Certificated Securities

1.1 Choice of law: What law would a court in France apply to (i) the
creation and perfection of a security interest, (ii) the effect of



perfection and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of France and the
certificates are located in France
As a result of the dematerialization of financial securities, financial
securities issued by French entities are not represented by a
certificate.

b. The issuer is organized under the law of France and the
certificates are located in an Other Jurisdiction
For all issues relating to the perfection of securities, the authors have
considered that this relates to enforceability of security interests
against third parties. As previously mentioned, under French law,
financial securities are in principle dematerialized.

The only case where the financial securities are evidenced by
certificates issued by an issuer governed by French law is where
certificates are created by Euroclear in accordance with the French
Monetary and Financial Code.9 These certificates are only intended
for the circulation of financial securities abroad.

The principles of lex rei sitae state that if the certificates are
physically located in an Other Jurisdiction, French courts will declare
French law inapplicable and apply the law of the place where the
certificates are located (lex rei sitae) with respect to the creation, the
perfection, the effect of perfection or nonperfection, priority,
remedies, and the rules of enforceability against third parties.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in France
French courts will apply the law of the location of the certificates (lex
rei sitae), i.e., French law, to the creation and perfection of a pledge
over the certificates, the effect of the perfection (or protection), or
nonperfection and the exercise of remedies. Thus, the agreement
creating the security interest may be subject to the law of the Other
Jurisdiction, but the security interest will only be valid if it complies



with French law regarding its creation and perfection. Other
Jurisdiction remedies will only be recognized if they comply with
French law.

1.2 Choice of law: Other instances where French law may apply

Subject to bankruptcy law, there are no other cases in which French
law would be applicable.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of France

Only financial securities issued by an Other Jurisdiction issuer may
be represented by a certificate. According to doctrine and legal
writing, the certificates representing such securities would embody
the rights inherent in the asset and such rights would therefore be
considered as a tangible movable asset.

A security interest over certificates issued by an Other Jurisdiction
issuer representing financial securities may take the form of (1) a
pledge of tangible movable property governed by the French Civil
Code,10 (2) transfer of title as security under a “fiducie-sûreté”
(equivalent to a security trust, with the assets transferred to the
fiducie segregated from the beneficiary’s assets) governed by the
French Civil Code,11 or (3) a financial collateral agreement (defined
below) entered into in accordance with the Collateral Directive.12

Each such device is detailed below.

1. Pledge over a tangible movable asset.
The pledge may be

•    a possessory pledge: in this case, the secured party or an agreed
third party holds the property, which is the subject of the pledge
throughout the term of the pledge; or

•    a non-possessory pledge: in this case, the pledgor continues to
hold the pledged property.



If the pledge is non-possessory, the pledge is enforceable against
third parties through its publication. A publication in the Other
Jurisdiction would not fulfil the French law requirement. The pledge
is to be published in France in accordance with French law.13

If the pledge is possessory, the pledge is enforceable against third
parties through possession of the certificate by the secured party or
an agreed third party.

To enforce a possessory or non-possessory pledge, the secured
party may

•    sell all or part of the pledged property at public auction, 8 days
after notifying the pledgor by bailiff; or

•    request a court order for allocation of all or part of the pledged
property;14 or

•    become the owner of the pledged property by amicable
appropriation (pacte commissoire) providing for the transfer of title
for nonpayment.15

In either case, a pacte commissoire (pledge agreement with transfer
of title for nonpayment) is the most effective way for a secured party
to enforce a pledge as it becomes the owner of the pledged property
without having to resort to legal proceedings. In order to be able to
appropriate the securities amicably, this appropriation must have
been agreed between the parties in writing usually in the security
instrument itself.

2. A “fiducie sûreté” (equivalent to security trust)
Certificates issued by an Other Jurisdiction issuer representing
financial securities may be transferred to a “fiducie” (equivalent to a
trust) and be the subject of a “fiducie-sûreté” (with the assets
transferred to the fiducie segregated from the beneficiary’s assets).

A fiducie is an operation whereby one or more settlors transfer
property, rights, or security interests, either present or future, to one
or more trustees who, keeping them separate from their own assets,



act for a specified purpose for the benefit of one or more
beneficiaries.

The fiducie is established by law or by contract (in the latter case the
fiducie requires the signing of an agreement that expressly provide
for such fiducie and must be registered within a month following its
signature with the appropriate tax authority).16

3.A financial collateral agreement
Certificates issued by an Other Jurisdiction issuer representing
financial securities may also secure financial obligations within the
meaning of article L. 211-36 of the French Monetary and Financial
Code and the security interest in such financial securities is provided
for in article L. 211-38 et seq. of the French Monetary and Financial
Code (financial collateral agreements).17 Such a security interest
may be created in the form of a transfer of full title to the securities or
in the form of common law securities: either as a pledge over a
tangible movable asset18 or as a “fiducie-sûreté” (described above).
This regime is the result of the Collateral Directive19 implemented
under French law.

A security interest over the said certificates issued by an Other
Jurisdiction issuer securing financial obligations may be enforced,
even if an insolvency proceeding, civil enforcement proceeding, or
an opposition by a creditor is currently pending against the pledgor,
without any additional step required for their perfection.

On the concept of financial obligations:

Pursuant to article L. 211-36 of the French Monetary and Financial
Code,20 financial obligations arise mainly from transactions in
financial instruments, any contract giving rise to cash settlement or
delivery of financial instruments or any contract concluded in
particular within the framework of a system for interbank settlement
or for settlement and delivery of financial instruments.



The parties to a financial collateral agreement must meet certain
requirements, such as being a credit institution, investment
undertaking service provider, clearing house or a participant therein
or other financial entity referred to in article L. 531-2 of the French
Monetary and Financial Code.21

Whether the financial collateral agreement is a transfer of full title or
in the form of common law security interest (pledge of movable
assets or fiducie-sûreté), it is enforceable against third parties
without requiring any formalities, including notarization and public
registration. A written financial collateral agreement identifying the
collateral, together with the transfer of full title of the collateral, the
dis-possession of the pledgor of the collateral, or control over the
collateral,22 in favor of the beneficiary or a person acting on its
behalf should suffice, so long as the collateral has been transferred,
the pledgor has been dispossessed of the collateral, or the collateral
is under the control of the beneficiary.

In the event of default by a counterparty, receivables relating to
financial guarantees and those relating to financial obligations are
offset after termination and evaluation of the parties’ positions (close-
out netting). The setoff is enforceable against third parties.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of France

Assuming that certificates issued by an Other Jurisdiction issuer are
located in France, under the pledge over a tangible movable asset
regime, the beneficiary of a non-possessory pledge may invoke its
pledge against third parties as from the date of publication of such
pledge. The beneficiary of a possessory pledge may retain the
pledged asset as from the day it, or the designated third party,
received such asset.

Accordingly, in the event of a conflict between several secured
parties benefiting from a pledge over the same certificates, the
approach would be as follows:



•    if it is a non-possessory pledge, French courts will give priority to
the secured party whose pledge was the first to be duly
published; and

•    if it is a possessory pledge, French courts will give priority to the
secured party that was the first to take possession, either itself or
through an agreed third party.

In the case of a fiducie-sûreté, transfer of title can be invoked against
third parties as from the date of registration with the tax authority of
the fiducie agreement.23

If the certificates constitute collateral under the Collateral Directive
regime, it should be noted that in the event of default by a
counterparty, receivables relating to financial guarantees and those
relating to financial obligations are offset after termination and
evaluation of the parties’ positions (close-out netting). The setoff is
enforceable against third parties. In addition, as set out above, such
security interest may be enforced, even if an insolvency proceeding,
civil enforcement proceeding, or an opposition by a creditor is
currently pending against the pledgor, without any additional step
required for their perfection.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in France apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of France?

As a result of the dematerialization of financial securities issued by
French issuers, directly held uncertificated securities, known as titres
nominatifs, are necessarily recorded in a securities account in the
name of their owner.24 Since the records of a French issuer of
securities are necessarily located in France, French law will apply to



the creation, the perfection, effect of perfection, and remedies
available to the beneficiary of any such securities account pursuant
to the lex rei sitae principle.

2.2 Choice of law: Other instances where France’s law may apply

There are no other cases in which French law would be applicable.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of France

A security interest in a securities account established for directly held
uncertificated securities of a French issuer may be effected pursuant
to a pledge of a financial securities account governed by the French
Monetary and Financial Code,25 pursuant to a fiducie-sûreté
(equivalent to a security trust) governed by articles 2011 et seq. of
the French Civil Code26 or, if the obligations secured are financial
obligations, in a financial collateral agreement under the Collateral
Directive, in the same way as described in section 1 above.

1. A pledge of financial securities account

A security interest in a securities account in which dematerialized
securities are registered may be created by the execution by the
pledgor of a “declaration of pledge” containing the mandatory
information required by law.27 The securities are either transferred in
a special securities account, which is pledged, or if there is no
special securities account, the pledged securities are identified by
electronically earmarking in the relevant securities account.

A financial securities account pledge covers all securities registered
in the pledged account, as well as those substituted for or
supplemented to them as collateral for the original receivable. A
securities account can only receive securities. However, cash
proceeds of the securities (i.e., dividends, interest, redemption price
for the said securities, etc.) may be credited to a cash account,
which shall form integral part of the securities account. The cash



proceeds are automatically covered by the pledge. In both cases, no
additional steps are required for the perfection of the security interest
over these “new” assets.

The enforcement of the pledged securities account is carried out as
follows:28

•    Full title to any amounts in the pledged account is directly
transferred to the creditor.

•    French or foreign financial securities admitted to trading on a
regulated market may be sold on said regulated market or the
secured party may require transfer of title to it for an amount
equivalent to the secured obligations (based on the latest market
price).

•    The shares or units of a collective investment fund are redeemed
by the fund.

For listed securities and for units or shares in collective investment
funds, the secured party with a certain, liquid and payable receivable
may enforce the pledge within 8 days or at the end of any other
period previously agreed with the pledgor, after formal notice to the
pledgor.

For unlisted securities, the secured party enforces the pledge as
follows:29

•    by public sale 8 days after notifying the pledgor;
•    by court-ordered allocation; or
•    by amicable appropriation (pacte commissoire) providing for

transfer of title for nonpayment.30 In order to be able to
appropriate the securities amicably, this appropriation must have
been agreed between the parties in writing usually in the security
instrument itself. The value of the securities is determined on the
day of the transfer by an expert appointed by the parties or by the
courts.



Parties usually enter in a financial securities account pledge
agreement, which provides among other things for certain
undertakings from the pledgor and, in most cases, a pacte
commissoire, which is the most effective way for a secured party to
enforce a pledge as it becomes the owner of the pledged property
without having to resort to legal proceedings.

In case of competing secured parties, French courts will give priority
to a secured party benefiting from the first declaration of pledge to be
signed by the pledgor. It is therefore the date of signature of the
declaration of pledge alone that establishes ranking.

There is no perfection requirement required in relation to a financial
securities account pledge to render the security interest enforceable
against third parties other than the “declaration of pledge.”

2. The “fiducie sûreté” (equivalent to security trust)

Uncertificated securities may be transferred to a “fiducie” (equivalent
to a trust, with the assets transferred to the fiducie segregated from
the beneficiary’s assets) and be subject to a “fiducie-sûreté.” A
fiducie is an operation whereby one or more parties transfer
property, rights or security interests, either present or future, to one
or more trustees who, keeping them separate from their own assets,
act for a specified purpose for the benefit of one or more
beneficiaries.

The fiducie is established by law or by contract (in the latter case the
fiducie requires the signing of an agreement that expressly provides
for such fiducie and must be registered within a month following its
signature with the appropriate tax authority).31

3. A financial collateral agreement

Uncertificated securities may also be the subject of a security
interest to secure financial obligations within the meaning of article L.
211-36 of the French Monetary and Financial Code.32



Such a security interest may be provided in the form of a transfer of
full title of the securities or in the form of common law securities:
either as a financial securities account pledge or as a “fiducie-sûreté”
(with assets assigned to the fiducie separate from the beneficiary’s
assets). This regime is the result of the Collateral Directive33

implemented under French law.

A security interest over the securities account to which directly held
dematerialized securities are registered that secures financial
obligations may be enforced, even if an insolvency proceeding, civil
enforcement proceeding, or an opposition by a creditor is currently
pending against the pledgor, without any additional step required for
perfection.

On the concept of financial obligations, see section 1.3 above.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of France

In the case of a securities account pledge, French courts will give
priority to whichever secured party first obtained the execution by the
pledgor of the declaration of pledge. Only the date of signature of the
declaration of pledge can establish a priority in creditor rankings.

When a security interest secures financial obligations,34 the
procedures for realizing and offsetting financial guarantees are
enforceable against third parties, in particular against third parties
carrying out a seizure of assets in the context of civil enforcement
proceedings or the exercise of a right of opposition or in case of an
insolvency proceedings against the pledgor.35

With regard to “fiducie-sûretés,” the French courts will give priority to
a secured party benefiting from the fiducie agreement that was
registered first with the appropriate tax authority.36



3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of France, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves, and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Under French law, securities must be recorded in a securities
account opened in the name of their owner. A person who is not a
French resident may request that the securities account is opened in
the name of an intermediary as long as

(i) it only concerns equity or debt financial securities that are traded
on a regulated market and (ii) such intermediary declares that it
maintains such securities account as intermediary.37 The French
Monetary and Financial Code also provides a list of exceptions.38

For example, securities accounts may be opened in the name of a
mutual fund, a real estate fund, a professional real estate investment
fund, a specialized financing fund, or a securitization fund, instead of
in the name of all the co-owners. In all cases, the securities account
would fall within the same regime described in section 2.3 regarding
the pledge of financial securities account. When the securities are
not opened in the name of the owner, the underlying issuer may
request at any time to be provided with the identity of the real
owner.39

Since the dematerialization of securities, a security may only exist in
an account. The securities account is not simply an instrument for
representing the security for evidentiary purposes. It is a statement
of the securities themselves. Securities are pledged by pledging the
special securities account created in which they are transferred or if
there is no special securities account, the pledged securities are
identified by electronically earmarking in the relevant securities
account. Accordingly, under French law, securities cannot be



pledged by any means other than by pledging the relevant securities
account or by electronically earmarking them in the relevant
securities account (cf section 2.3).

When a security interest is created to guarantee financial obligations,
the applicable legal regime arises out of the transposition into French
law of the Collateral Directive (cf section 1.3).

The pledge covers the securities held in the pledged account as well
as those substituted for or supplemented to them. A securities
account can only receive securities. However, the proceeds of the
securities (i.e., dividends, interest, redemption price for the said
securities, etc.) may be credited to a cash account, which shall form
integral part of the securities account. These proceeds are
automatically included in the basis of the pledge.

3.2 Choice of law: What law would a court in France apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, France (or where France’s law
governs the account, if relevant)
With regard to the location of the securities account (meaning the
account that the owner has with its financial institution, as opposed
to an account that the financial institution might maintain with
another financial institution or the issuer), the securities account will
be deemed to be located in France if it is opened with a financial
institution established in France or with a French branch of a non-
French financial institution.

Under the lex rei sitae principle, French courts will apply French law
to the creation and perfection of a pledge over securities accounts
located in France, the effect of the perfection (or protection), and the
nonperfection and the exercise of remedies.



In addition to these ordinary law rules, French law has a conflict-of-
law rules concerning security interest over, in particular, financial
instruments as collateral for financial obligations provided for in the
Collateral Directive. Effectively, for these security interests, this rule
provides that the place where the account in which the collateral
securities are registered is located determines the law applicable to
the collateral agreement.40

By virtue of the lex societatis, which governs the form of the shares,
the status of the shareholders, and the legality of the company’s
purpose, the securities account of French law companies is
governed by French law.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, France, and an Other Jurisdiction’s
law governs the account agreement
As discussed in section 3.2 above, if the financial securities are
registered in a securities account opened with a financial institution
established in France, the French courts will apply French law to the
creation and perfection of a pledge over securities accounts, the
effect of the perfection (or protection), and the nonperfection and the
exercise of remedies irrespective of the law governing the account
agreement.

As stated above, by virtue of the lex societatis, which governs the
form of the shares, the status of the shareholders, and the legality of
the company’s purpose, the securities account of French law
companies is governed by French law.

The securities are either transferred in a special securities account,
which is pledged, or if there is no special securities account, the
pledged securities are identified by electronically earmarking in the
relevant securities account.

3.3 Choice of law: Other instances where the law of France may
apply



a. For example, if the securities account is not maintained by a
broker/intermediary located in France, but the issuer of securities
credited to the securities account is organized under the law of
France, would France’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in France, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in France, would
France’s law apply, and if so, to what extent?
The law applicable to the issuer of the securities is irrelevant if such
issuer does not hold the account containing the securities in France.

In the case of collateral provided under financial collateral
agreements, the Collateral Directive, which has been transposed into
French law, refers to the law of the jurisdiction in which the securities
provided as collateral are registered in an account. The directive
enacts traditional conflict rules, namely, lex rei sitae, to the exclusion
of the law of other member states or a third country that might apply
if the securities were maintained through one or more intermediaries,
or even with a global custodian or depositary located in a state other
than the one in which the account where the securities were first
registered is located.

The location of the account in which the securities delivered or
constituted as collateral under a financial collateral agreement are
registered (meaning, again, the account that the owner has with its
financial institution) determines the law applicable to the rights or
obligations of the collateral provider (pledgor) and the collateral
beneficiary (secured party).41

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of France

Please refer to section 2.3 above.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of France



Please refer to section 2.4 above.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of France, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

In France, only cash may be credited to a deposit account.

Under French law, cash held in a bank account constitutes a
receivable held by the owner of the account against the account
custodian. This receivable may be pledged under a bank account
pledge. Pledging a bank account is subject to the regime covering
pledges of receivables.42 A pledge over a bank account is, in effect,
a pledge over the provisional or final credit balance on the day of the
enforcement of the security interest, subject to completion of then-
pending transactions.43

4.2 Choice of law: What law would a court in France apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, France (or where France’s law governs the account, if
relevant)
According to French case law, the law applicable to a pledge over a
bank account is the law of the country where the account is located.
As a result, if the account is opened with a custodian located in
France (whether a legally independent French company or a French
branch), French law will apply to the creation and perfection of the
security interest, the effect of perfection (or protection),
nonperfection, or priority of such a security interest and the exercise
of remedies against such collateral.



b. The deposit account is located in, or is maintained by a bank
located in, France and an Other Jurisdiction’s law governs the
account agreement
French law shall apply the lex contractus principle to determine the
law governing the cash account agreement if the account agreement
is of an international nature. Accordingly, the law of the country
(whose law is stated to govern the account agreement or, if none is
indicated, where the account custodian is located) necessarily
governs the conditions for opening and operating the account, and
the acts or facts capable of bringing the contract to an end, as well
as the consequences of nonperformance.

However, as described in this section 4.2, the principles of lex rei
sitae determine the law governing any security granted over a bank
account opened with a custodian located in France.

4.3 Choice of law: Other instances where the law of France may
apply

There are no other cases in which French law would be applicable.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of France

A pledge over a bank account must be entered into in writing to
avoid being deemed null and void. In addition, a pledge is
enforceable against third parties on its date of signature. To be
enforceable against the custodian of the pledged account, it must
either be notified of the pledge over the bank account or be a party
to the pledge agreement. These are the only formalities required.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of France

Once a pledge over a bank account is notified to the account
custodian, the pledgee alone may receive valid payment of the
receivable given as a pledge. However, bank account pledge
agreements mostly provide that the pledge will be notified to the



account holder following its signature but that the pledgor will remain
free to withdraw any monies standing to the credit of the bank
account until the account holder has received an enforcement notice.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of France

1. Power
The signatory of the security interest must have the authority to sign
it.

In principle, the president and chief executive officer (President
directeur général) or the chief executive officer (Directeur général) of
a joint stock company, or the president of a simplified joint stock
company, has full power to bind the company with respect to third
parties. However, the company’s by-laws may provide for limitations
on powers. It is therefore essential to ensure that the person signing
the security interest, even if it is the corporate officer, has the
necessary powers to bind the company.

2. Restrictions on the Transfer of Shares
In the case of a pledge over a securities account, it is necessary to
ensure that the by-laws of the company whose shares are being
pledged do not contain restrictions on the transfer of shares, such as
an approval clause whereby the sale or transfer of shares is subject
to the prior agreement of the other shareholders. In such a case,
existing shareholders may be able to prevent new shareholders
acquiring shares or investing in the capital.

In addition, in a joint stock company, if a security interest is granted
to secure the obligations of a third party, its creation must be
authorized by the board of directors.44

3. Intra-group (Regulated) Agreements



Agreements entered into directly or indirectly between companies
with a common manager or between a company and any of its
shareholders holding more than 10 percent of the voting rights or, in
the case of a shareholder that is a company, the controlling
company, are subject to an authorization procedure provided for in
the French Code of Commerce.

However, agreements on day-to-day operations concluded on
normal conditions are excluded by law from this authorization
procedure. Guarantees granted between companies within the same
group are considered by case law to be agreements on day-to-day
operations. However, they must be concluded on market terms. If
not, the granting of such guarantees must follow the procedure on
regulated agreements mentioned above.

4. Financial Assistance
A limited liability company organized in France may not grant a
security (nor advance monies or grant loans) in the context of the
subscription or purchase of its own shares by a third party.45 This
prohibition does not apply to partnerships or civil real estate
companies.

5. Corporate Interest and Misuse of Corporate Assets
The security interest must be created in accordance with the
company’s corporate interest; i.e., it must be useful and beneficial to
the company. If creation of a security interest is contrary to the
corporate interest, it may constitute a misuse of corporate assets,
subject to criminal law.

In corporate groups, the creation of security interests by one
company to secure the debts of another company within the group
must meet a number of criteria defined by case law so as not to fall
within the scope of the rules on misuse of corporate assets.
(a)    Companies must belong to the same group and have common

strategies and objectives. This condition is satisfied when
(i)    the companies’ corporate activities complement one

another and



(ii)   common strategies have been defined by the four entities.
(b)    Security interests must be based on a common economic,

corporate, or financial interest, assessed in the light of a
common group policy.

(c)    Creation of a security interest for the benefit of a group member
must be counterbalanced in some way and not upset the
balance between the respective commitments of the various
companies concerned or exceed the financial capacity or
resources of the company bearing the weight of it.

With regard to civil law, in unlimited liability companies, acts taken by
managers in conflict with the corporate purpose are unenforceable
against the company and may be cancelled. In limited liability
companies, the company is bound even by acts that do not fall within
the corporate purpose if the third party is acting in good faith.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of France or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in France?

The location of the person granting the security interest has no
impact on the responses provided in sections 1–4 of the
questionnaire, subject to the rules applicable in Other Jurisdictions
concerned.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of France, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

As a result of the lex rei sitae principle, a security interest must be
subject to French law in order to be valid and enforceable in France.



Accordingly:

•    In the case of a security interest governed by the law of a U.S.
State over financial securities registered in an account in France,
an additional agreement is required for the security interest to be
valid. This is in the form of a pledge over a financial securities
account under French law.

•    In the case of a security interest governed by the law of a U.S.
State in certificates issued by an Other Jurisdiction issuer
representing financial securities circulating in France, an
additional agreement is required for the security interest to be
valid. The additional agreement will take the form of either a
pledge over a tangible movable or a “fiducie-sûreté” (with the
assets transferred to the fiducie segregated from the beneficiary’s
assets).

•    With regard to a security interest granted under the law of a U.S.
State relating to a bank account opened in a banking institution
established in France, an additional agreement is required for the
security interest to be valid. This will take the form of a pledge
over a bank account under French law.

France has implemented a new regime for the French agent des
sûretés, which is close to a collateral agent typical in U.S.-style
transactions. Pursuant to such articles, a security interest may be
granted to the agent des sûretés who will act in its own name on
behalf of the creditors. Any rights and assets that the agent des
sûretés may receive in such capacity will be isolated from its own
assets. As a result, secured creditors mostly grant a mandate to one
of them or to a specialized entity to act in their name and on their
behalf in relation to the collateral.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of France

In a pledge over a securities account, income and revenues in any
currency automatically become part of the basis of the pledge.46



G.5 Rehypothecation of collateral under the law of France

In the case of a pledge over a tangible movable (cf. point 1 of section
1.3 above), where the security interest is a possessory pledge over
fungible items and the agreement relieves the pledgee from having
to keep the pledged assets separate from its own assets of a similar
nature, the pledgee acquires ownership of such assets, provided it
returns the same amount of equivalent items to the grantor of the
security interest.47

In the case of financial collateral agreements (the Collateral
Directive48 regime implemented under French law), the security
interest may define the conditions under which the beneficiary of
these security interests may use or dispose of the assets or rights in
question, provided that it returns equivalent assets or rights to the
grantor.49 French law specifies that the reuse of financial
instruments received as collateral is subject as a minimum to the
following two conditions:50

(a)    the pledgor has been duly informed in writing by the secured
party of the risks and consequences that could arise in either of
the following cases:
(i)    granting a right to use the collateral provided under a

pledge agreement in accordance with article 5 of the
Collateral Directive or

(ii)   the conclusion of an agreement on collateral with transfer of
title.

(b)    the pledgor has given its express prior consent, evidenced by a
written signature or legally equivalent means, to a pledge
agreement whose provisions provide for a right of use in
accordance with article 5 of the Collateral Directive or has
expressly undertaken to provide collateral by means of an
agreement on collateral with transfer of title.

The legal regime for pledging securities accounts as defined in the
Pledge Law51 does not otherwise allow the secured party to sell,
pledge, or rehypothecate the pledged securities.



In the context of a fiducie, the trustee may dispose of the property
transferred to the trust. To be valid, the trust agreement must set out
the scope of the trustee’s administrative and disposal powers.52

G.6 Exercise of remedies under the law of France

Under French law, security may only be enforced if an amount is due
and payable to the beneficiary.

1. Possessory Pledge or Non-possessory Pledge of Certificated
Securities of an Other Jurisdiction Issuer
In the case of a security interest relating to certificated securities
issued by an Other Jurisdiction issuer circulating in French territory,
a possessory pledge or non-possessory pledge over tangible assets
may be enforced by the secured party in one of three ways. The
secured party may
(a)    sell all or part of the pledged property at public auction, 8 days

after notifying the pledgor by bailiff;53

(b)    request a court order for allocation of all or part of the pledged
property in accordance with a court-administered procedure;54

or
(c)    become the owner of the pledged property by amicable

appropriation (pacte commissoire).55

The pacte commissoire (pledge agreement with transfer of title for
nonpayment) is the most effective way for a secured party to enforce
a pledge as it becomes the owner of the pledged property without
having to resort to legal proceedings. In order to be able to
appropriate the securities amicably, this appropriation must have
been agreed between the parties in writing usually in the security
instrument itself.

2. Pledge over Securities Accounts
Enforcement on the financial securities depends on whether such
securities are traded on a regulated market or not:56



•    For financial securities admitted to such regulated market, the
beneficiary may proceed to the sale of the securities on the said
regulated market or require transfer of title of these securities for
an amount equivalent to the secured obligations (based on the
latest market price).

•    For financial securities not admitted to such regulated market, the
beneficiary may enforce its security in a same way as a pledge
over tangible assets as described in paragraph 1 above (i.e.,
public auction, court allocation, or pacte commissoire).

Enforcement in relation to the cash proceeds and financial securities
traded on a regulated market requires 8 days’ prior notice (or any
other period agreed between the parties) to the pledgor and the
account holder (when it is not the same party).

A financial collateral arrangement established under the Collateral
Directive confers on the secured party additional rights:

•    In the event of default by the pledgor in its obligations,
receivables and payables relating to the financial collateral
arrangement (including receivables and payables relating to the
financial obligations) are offset after termination and valuation of
the parties’ positions (close-out netting). The parties may provide
for a single balance to be established, regardless of whether the
financial obligations and financial collateral arrangement arise out
of one or more master agreements. The setoff effected is
enforceable against third parties and any close-out netting
implemented as a result of civil enforcement proceedings is
deemed to have taken place prior to such proceedings.

•    Financial collateral agreements are enforceable, even when one
of the parties is the subject of bankruptcy proceedings or civil
enforcement proceedings or the exercise of a right of opposition.

3. Pledge over Bank Accounts

In the event of default by the pledgor, the secured party can enforce
the pledge over the bank account by informing the bank custodian of
the pledged account and then receiving the positive provisional or



final balance of the account on the day the security interest is
enforced, subject to regularization of pending transactions.
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Highlights

•    German law is relatively flexible in recognizing non-German law
security interests that have been validly created and perfected in
accordance with the law that applies under German conflict-of-law
rules.

•    German conflict-of-law rules will generally not permit the parties
to choose the law applicable to the creation and perfection of a
security interest. Rather, such rules will mandatorily determine the
law applicable. The security interest will not necessarily be held
invalid by the German courts if the parties have complied with the
requirements applicable to the creation and perfection of a
security interest according to the law that applies under German
conflict-of-law rules, but not having the security agreement
governed by such law does create uncertainty.



•    What law applies to the creation and perfection of a security
interest will, under German conflict-of-law rules, primarily be
determined by the type of collateral and, where relevant, its
location. Very generally speaking, the law applicable to the
creation and perfection of a security interest (i) in a directly held
certificated security other than a registered security will be
determined by the location of the certificate (lex rei or cartae
sitae), (ii) in a directly held registered security will be determined
by the law governing the security, and (iii) in securities held in a
securities account will be determined by the location of the head
office or branch of the securities account bank that maintains the
securities account in which the disposition will be directly booked
in favor of the beneficiary.

•    German substantive law does not differentiate between the
creation and the perfection of a security interest. Under German
law, a security interest is either effective or not. There is no
concept of security interests being validly “created” vis-à-vis the
security grantor but being “unperfected” vis-à-vis third parties.

•    A default other than a payment default does not allow the
pledgee to enforce the pledge, and the parties may not derogate
from this limitation. Generally, the pledgee must give the pledgor
notice of its intention to enforce the pledge. The waiting period
differs for commercial and noncommercial transactions and can
be derogated if, among other requirements, the pledged
securities have an exchange or market price.

•    On 9 June 2021, Germany promulgated the law to introduce
electronic securities (Gesetz zur Einführung von elektronischen
Wertpapieren). The law allows private issuers for the first time in
Germany to issue electronic securities (i.e., dematerialized
securities). It is limited to bearer bonds, i.e., stock corporations
may still not issue shares in dematerialized form. The electronic
securities will be registered in an electronic register and are
largely treated similarly to certificated securities. The law’s effects
and details are not discussed below.

P. Preliminary: Securities as Collateral



P.1 What constitutes a “security” under German law for purposes of
creating and perfecting a security interest?

Under German substantive law, an instrument constitutes a
“security” (Wertpapier) for purposes of creating and perfecting a
security interest if the instrument embodies certain rights in a
manner such that only the holder of the instrument (i.e., the legal
owner of the security) is entitled to exercise such rights. Generally,
only certificated instruments (including global certificates) constitute
“securities” for such purposes.1 However, debt instruments issued by
the Federal Republic of Germany, the German States and the
European Central Bank are deemed to constitute securities if they
are held in collective safe custody even if they are uncertificated but
recorded in debt registers (so-called Schuldbücher) maintained for
such purpose. Private sector issuers do not benefit from such
exemption, i.e., there is no general concept of dematerialized
securities under German law.

There are three principal types of securities under German law:
bearer securities (Inhaberpapiere), securities made out to order
(Orderpapiere), and registered securities (Rektapapiere). Bearer
securities are securities that entitle their holders to exercise the
rights embodied in the securities and the transfer of which requires
an agreement between the seller and the purchaser to transfer
ownership and the delivery of the securities to the purchaser.
Securities made out to order also entitle their holders to exercise the
rights embodied in them but are transferred by way of agreement
between the seller and the purchaser to transfer ownership,
endorsement, and delivery of the instruments to the purchaser.2
Finally, registered securities are issued to a particular person or
entity and transferred by an agreement between the seller and the
purchaser to transfer the rights that the securities evidence (as
opposed to an agreement to transfer title to the securities
themselves). This form of transfer is called an “assignment”
(Abtretung), and delivery of the registered securities is generally not
required to perfect their transfer or the assignment. Where debt
securities are certificated in global form and deposited with a



clearing system, delivery of the securities is evidenced by way of
book entry.

Distinctions among German law securities can also be drawn based
on the rights that they embody: contractual rights, in particular claims
for the payment of money (e.g., bonds); membership rights (e.g.,
shares); and interests in real property (e.g., land charge certificates).
For purposes of this chapter, the latter category can be disregarded.
The other two categories, as well as the distinctions made in the
preceding paragraph, will be relevant for the choice-of-law rules
discussed below.

The grant of a German law security interest3 in securities (which can
take the form of a formal German law pledge (Pfandrecht) or a
transfer of ownership for security purposes (Sicherungsübereignung)
generally requires compliance with requirements similar to those
applicable to a transfer of ownership (i.e., agreement to grant the
security, delivery, etc.).4 However, in the case of registered securities
embodying claims for the payment of money, in addition, notification
to the issuer is required if the security grantor wants to grant a
pledge over such securities. Furthermore, to grant a pledge over a
German law–governed securities account, notification to the account
bank is generally required (see section 3.4 below). In other cases
where notification is not required to make the security interest
effective, notification may be required to cut off certain defenses of
the issuer or to entitle the secured party to exercise certain rights vis-
à-vis the issuer.

German law securities include bonds (Schuldverschreibungen) and
shares (Aktien) in German law stock corporations
(Aktiengesellschaften or AGs). Most German law bonds are issued
in the form of bearer bonds (Inhaberschuldverschreibungen).
Registered bonds (Namensschuldverschreibungen) are less
common under German law because they are transferred by
assignment and there is no concept of bona fide acquisitions of
interests transferred by assignment. For this reason, German law
registered bonds cannot be traded on an exchange. However,



covered bonds (Pfandbriefe) and other bonds are sometimes issued
in the form of German law registered bonds to institutional investors,
with their terms and conditions tailored to their needs. Bonds made
out to order (Orderschuldverschreibungen) are not common. Shares
may be issued in the form of bearer shares (Inhaberaktien) or, more
commonly, shares made out to order (Namensaktien). It is not
possible to issue registered shares in German law stock
corporations. Interests in German law partnerships
(Personengesellschaften) and limited liability companies
(Gesellschaften mit beschränkter Haftung, or GmbHs) do not
constitute securities under German law, and there is no equivalent
under German law to business trusts. Whether a loan participation
constitutes a security depends on how it is documented. Although a
loan participation could be documented as a bond (hence a
security), typical German law participations in loan agreements
would be documented as mere contractual relationships. In contrast,
loan participation notes issued to the public would usually be
documented in the form of bonds. Finally, German law loans are
sometimes documented in the form of so-called promissory notes
(Schuldscheine), which do not constitute, however, securities under
German law.

P.2 Are debt securities treated differently from equity securities under
German law for purposes of creating and perfecting a security
interest in such securities?

No, generally, German law does not treat debt securities differently
from equity securities for the purposes of creating and perfecting a
security interest. Rather, it is the type of the security (bearer security,
security made out to order, or registered security) that is decisive.
However, in the case of registered securities such as registered
bonds, the debt versus equity distinction affects how security
interests over the embodied rights are created and perfected under
the law governing the securities (see section 1.3 below). Please note
that there is no type of registered equity security under German law.



P.3 Under what circumstances is intercompany debt a “security”
under German law?

Intercompany debt governed by German law would constitute
“securities” if it is issued in the applicable form, e.g., as a bearer
bond, but as a practical matter, that is not customary. The typical
form of intercompany debt issued for financing purposes in Germany
are loans.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Germany apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under German law and the certificates are
located in Germany
Creation and Perfection: In order to determine the law applicable to
the creation and perfection of a security interest in directly held
certificated securities, a German court would perform the following
three-step analysis.

First, the court would determine whether the instruments in question
constitute “securities” within the meaning of German law, i.e.,
whether such instruments embody certain rights in a manner such
that only the holders of the instruments are entitled to exercise such
rights. Whether the securities do so embody rights is a question that
the court determines under the law governing the respective
instruments, the so-called law governing the securities or
“Wertpapierrechtsstatut.” The law governing the securities also
determines which type of security (bearer security, security made out
to order, or registered security) an instrument constitutes. For debt
securities, the law governing the underlying debt is the law governing
the securities, and for equity securities the law of the jurisdiction



where the issuer has its principal place of business is the law
governing the securities.5 Determining the type of the securities in
question is the second step of the analysis by a German court.

In the third step, on the basis of the type of security to which the
securities in question are either equivalent to or, if no equivalent
German law security exists, with which they can be most closely
reconciled, the German court would determine the applicable law.
For directly held certificated securities in the form or bearer
securities and securities made out to order, the law of the jurisdiction
where the certificates are located would be the law governing the
creation and perfection of a security interest in such securities (lex
rei sitae or lex cartae sitae principle). Accordingly, if the certificates
are located in Germany,6 the creation of a security interest in
securities in the form of bearer securities and securities made out to
order would be governed by German law and, under German choice-
of-law rules, the parties would not be permitted to choose any other
law to govern the security interest. The parties would be permitted,
however, to choose, in accordance with applicable choice-of-law
rules, the law governing mere contractual aspects related to the
security interest, such as the obligation to grant the security interest.

For directly held certificated securities in the form of registered
securities, the law governing the securities would govern the creation
and perfection of a security interest in such securities. Depending on
the rights that the securities embody, such law would be the law
governing the underlying debt (in the case of debt securities) or, in
the case of equity securities, the law of the jurisdiction where the
issuer has its principal place of business. In either case the location
of the certificate would be irrelevant.

Priority: The priority of security interests in directly held certificated
securities would also be determined pursuant to the law applicable to
the creation and perfection of such security interest. In the case of
certificated securities in the form of bearer securities and securities
made out to order, German law would apply in that regard if the
certificates were located in Germany. In the case of certificated



securities in the form of registered securities, the location of the
certificates would be irrelevant, and the applicable law would depend
on the law governing the securities.

Remedies: Subject to the German rules of civil procedure, a German
court would apply the law governing the security interest (i.e., the law
governing its creation and perfection) to the question what remedies
the secured party has against the collateral. In the case of
certificated securities in the form of bearer securities and securities
made out to order, German law would apply in that regard if the
certificates were located in Germany. In the case of certificated
securities in the form of registered securities, the location of the
certificates would be irrelevant, and the applicable law would depend
on the law governing the securities.

b. The issuer is organized under German law and the certificates are
located in an Other Jurisdiction

Creation and Perfection: If the certificates were located in another
jurisdiction, a German court would apply the law of such jurisdiction
to the creation and perfection of a security interest in such securities
if the securities constitute bearer securities or securities made out to
order. In the case of registered securities, the location of the
certificates would be irrelevant and the German courts would apply
the law governing the securities to such question. If the applicable
non-German choice-of-law principles (which would be considered to
form part of the non-German law) referred back to German law
(renvoi), the German court would apply German substantive law to
the creation and perfection of the security interest.

Priority: See section 1.1(a).

Remedies: See section 1.1(a).

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Germany
Generally, the answers would be the same as under section 1.1(a)
above; i.e., German law would apply to such questions if, in the case



of bearer securities and securities made out to order, the certificates
are located in Germany. However, if the certificates constitute
registered securities and the law governing the securities is not
German law, the location of the certificates would be irrelevant and
such non-German law would apply to such questions.

1.2 Choice of law: Other instances where German law may apply

Creation and Perfection: There are none.

Priority: There are none.

Remedies: The enforcement of remedies may be affected by
German insolvency laws if the pledgor becomes subject to German
insolvency proceedings.7 Furthermore, if the certificates were
brought to Germany after the creation and perfection of a security
interest under applicable non-German law, German substantive law
may apply to the exercise of remedies against the collateral on a
case-by-case basis. Furthermore, in such case, if the non-German
law security interest were not reconcilable with German law at all
(such as, potentially, an English law floating charge), German courts
may not give effect to such security interest.

1.3 Perfection and required steps to enforce a security interest
against third parties under German law

As discussed in footnote 3, German substantive law does not
distinguish between the creation and perfection of a security interest.
Rather, a German law security interest is either effective or
ineffective, but not effective vis-à-vis certain parties only (but see
section 4.4 on the necessity to notify account debtors of a security
assignment to cut off certain defenses). The steps necessary to
“create and perfect” a security interest under German law depend on
the type of collateral, how it is held, and the type of security interest.

To grant a formal German law pledge over directly held certificated
securities in the form of bearer securities, the parties must agree on
the grant of the pledge and the pledgor must deliver the certificate(s)



to the pledgee. In addition, in the case of securities made out to
order, the certificate(s) may be, but need not be, endorsed to the
pledgee (Pfandindossament). In the case of registered certificated
securities that embody claims for the payment of money, rather than
delivering the certificate, the issuer must be notified of the pledge.

If the parties want to grant security in the form of a transfer of
ownership for security purposes or by outright transfer, they must
agree on the transfer of ownership and the security grantor must
deliver the certificate(s) and, if applicable, endorse them to the
secured party. In the case of registered certificated debt securities, it
is neither necessary to deliver the certificate(s) nor to notify the
issuer to make the transfer for security purposes effective. However,
notification is required to cut off certain defenses of the issuer.
Finally, under German law, there is no type of registered equity
security.

1.4 Effect of an enforceable security interest against third parties and
priority under German law

As discussed in footnote 3, German substantive law does not
distinguish between the creation and perfection of a security interest.
Thus, the steps described in section 1.3 above need to be taken in
order for the secured party to hold an effective security interest (also)
vis-à-vis third parties. Otherwise, the party to which the security was
purported to be granted would not be secured at all. If the security is
validly granted to the secured party, the secured party would
generally have priority over unsecured creditors and other secured
creditors to which a junior (second-ranking, etc.) security interest in
the same collateral is granted, or which subsequently attaches the
collateral. Accordingly, the secured party would be satisfied first from
the enforcement proceeds and, subject to certain exceptions, control
the enforcement process.

2. Collateral Consisting of Directly Held
Uncertificated Securities



2.1 Choice of law: What law would a court in Germany apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under German
law

Creation and Perfection: Under German choice-of-law rules, the
jurisdiction of the issuer’s organization is irrelevant for purposes of
determining what law applies to the creation and perfection of a
security interest in directly held uncertificated securities, unless the
securities are (non-German) equity securities embodying
membership rights. Similar to the first of the tests described under
section 1.1(a) above, a German court would first determine what law
applies to the rights embodied in the instruments to be encumbered
(the law governing the securities). In a second step, if the
instruments constitute securities within the meaning of German law
(which would generally be the case if the instruments are deemed to
constitute securities under the law governing them or where initially
certificated instruments have been replaced by securities in book-
entry form), the German court would apply the law governing the
securities to the creation and perfection of a security interest.
Generally, this test will result in the application of the law applicable
to the register in which the securities (or the security interest therein,
as applicable) are recorded (lex libri siti).

Under German substantive law, the closest equivalent to directly
held uncertificated securities are debt instruments registered in the
name of individual creditors (Einzelschuldbuchforderungen) in the
debt registers maintained for that purpose by the Federal Republic of
Germany and the German States (see section P.1 above). However,
following amendments to the relevant statutes,
Einzelschuldbuchforderungen (as opposed to debt instruments held
in collective safe custody) of the Federal Republic of Germany as
well as of most of the German states no longer constitute securities
under German law. In addition, the German government, following a
decision on July 3, 2012, has discontinued the practice of registering
new Einzelschuldbuchforderungen.



Priority: The priority of security interests in directly held uncertificated
securities would also be determined pursuant to the law applicable to
the creation and perfection of such security interest.

Remedies: Subject to the German rules of civil procedure, a German
court would apply the law governing the security interest (i.e., the law
governing its creation and perfection) to the question what remedies
the secured party has against the collateral.

2.2 Choice of law: Other instances where German law may apply

Creation and Perfection: There are none.

Priority: There are none.

Remedies: The enforcement of remedies may be affected by
German insolvency laws if the pledgor becomes subject to German
insolvency proceedings (see also section 1.2 above).

2.3 Perfection and required steps to enforce a security interest
against third parties under German law

In case of a German law Einzelschuldbuchforderung, the security
interest must be recorded in the respective debt register maintained
by the Federal Republic of Germany or the relevant German state,
as applicable (see section 2.1 above).

2.4 Effect of an enforceable security interest against third parties and
priority under German law

As discussed in footnote 3, German substantive law does not
distinguish between the creation and perfection of a security interest.
Thus, the steps described in section 2.3 above need to be taken in
order for the secured party to hold an effective security interest (also)
vis-à-vis third parties. Otherwise, the party to which the security was
purported to be granted would not be secured at all. If the security is
validly granted to the secured party, the secured party would
generally have priority over unsecured creditors and other secured



creditors to which a junior (second-ranking, etc.) security interest in
the same collateral is granted, or which subsequently attaches the
collateral. Accordingly, the secured party would be satisfied first from
the enforcement proceeds and, subject to certain exceptions, control
the enforcement process.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under German law, (i) would a
securities account to which securities are credited constitute a
category of collateral separate from the underlying securities
themselves, and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Yes, under German law (although generally not relevant as a
practical matter), a securities account constitutes a category of
collateral separate from the underlying securities themselves. To that
end, the securities account could be viewed as the bundle of rights
and obligations resulting from the account bank holding securities for
the account holder according to their contractual relationship, some
of which are set forth in the German Safe Custody Act
(Depotgesetz).8 Maintaining securities accounts (Depots) in
Germany is a regulated business generally requiring a banking
license. While the securities account forms part of the account
relationship between the account bank and the account holder,
which is, as noted above, based upon contract law, the securities
credited to the securities account constitute ownership rights in
certificated or uncertificated securities, as applicable, i.e., generally
tangible assets. Accordingly, the substantive rules applicable to
securities accounts are based upon contract law, whereas the
substantive rules applicable to securities credited thereto are based
upon the laws applicable to tangible assets, depending on the type
of such securities (see sections 1.1(a) and 2.1 above).



In addition to securities, German account banks may credit security
accounts of their customers with so-called credits for securities held
abroad (Gutschrift in Wertpapierrechnung). Where a German
account bank purchases for its customers securities in a jurisdiction
other than Germany, the account bank, pursuant to the applicable
standard business terms, typically acquires the securities (or an
equivalent interest such as a U.S. law security entitlement) in its own
name and credits its customers’ accounts with a claim for the
delivery of such securities. In such case, the account bank holds the
securities in trust for its customers, and the customers hold
corresponding delivery claims against the account bank. Such
delivery claims are based upon contract law.9

3.2 Choice of law: What law would a court in Germany apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Germany (or where German law
governs the account, if relevant)

Creation and Perfection: For the creation and perfection of a security
interest in securities accounts, which from a German law perspective
constitute a security interest in the account holder’s contractual
rights under the respective account relationship, see sections 4.1 to
4.5 below. Sections 3.2 to 3.5 discuss the questions raised with
respect to securities credited to securities accounts.

In contrast to directly held securities, where there is no express
German choice-of-law rule, German law contains an express
provision dealing with the law applicable to the transfer of, or grant of
security interests in, securities booked in security accounts. Section
17a of the German Safe Custody Act reads (in relevant part):

Dispositions of securities or holdings in collective safe custody which have
been [...] booked to an account with legal effect shall be subject to the law of
the jurisdiction [...] in which the head office or branch of the custodian is



located that maintains the account and that has credited the account with
legal effect for the beneficiary.

In order to determine what law applies to a disposition of securities,
i.e., their transfer or encumbrance, a German court would first
determine whether the instruments in question constitute securities
under the law applicable to them; see section 1.1(a) above. If the
instruments constitute securities, the court would apply section 17a
of the German Safe Custody Act irrespective of whether the
securities constitute bearer securities, securities made out to order,
or registered securities. (As discussed in section 3.1, however,
credits for securities held abroad do not constitute securities, but
contractual claims for the delivery of security. Please see further
below as to whether section 17a of the German Safe Custody Act is
nevertheless applicable to such credits and similar assets credited to
securities accounts.)

Despite its apparent simplicity, the application of section 17a of the
German Safe Custody Act initially caused significant uncertainty in
Germany. According to some commentators, the term “with legal
effect” as used in the second part of the provision means that the
booking itself must cause the transfer of ownership or grant of
security to be effective. On this basis, any transfers or
encumbrances that are effective without booking in an account
would not fall under section 17a of the German Safe Custody Act,
which would significantly limit its scope of application because in
many jurisdictions, including Germany, bookings to securities
accounts only evidence already effective transfers or encumbrances.
Furthermore, in multitiered intermediary structures it could be
uncertain at which level the crediting “with legal effect” takes place.
Finally, if the term “with legal effect” were understood in this technical
sense, and because section 17a of the German Safe Custody Act
does not provide how to determine the law relevant in that regard,
section 17a would be circular and, thus, almost if not entirely without
practical application.

In contrast, and more and more so over time, commentators have
taken the view (and market participants have acted upon the basis of



this understanding) that the term “with legal effect” is not to be
interpreted in a technical manner. Rather, in line with the intention of
the German legislature and in accordance with European
Community law,10 on which section 17a of the German Safe
Custody Act is based, the element of booking the transfer or
encumbrance in an account has to be understood in a nontechnical
manner for purposes of determining the law applicable to a transfer
or encumbrance. The requirement of booking the transfer or
encumbrance in an account was intended to provide the parties with
an easily recognizable criterion to determine the law governing
transfers and the grant of security interests, not to create further
uncertainties. Accordingly, the term “with legal effect” as used in the
second part of section 17a of the German Safe Custody Act has to
be interpreted to mean any account entry made by the account bank
directly in favor of the beneficiary, irrespective of whether such entry
effects or only evidences the disposition. Only this interpretation
would allow the parties to easily determine the applicable law and
adjust their actions (in particular choosing the correct security
interest under applicable law) to meet any applicable requirements.
This view is further backed by the fact that the German legislature,
conscious of the alleged deficits, did not amend section 17a of the
German Safe Custody Act although it had the opportunity to do so, in
particular when it transposed the EU Financial Collateral Directive in
2004.11

On this basis, in the author’s view, a German court, properly applying
section 17a of the German Safe Custody Act, would first determine
in what account a disposition of securities is booked directly in favor
of the beneficiary12 and then assess whether the head office or
which branch of the account bank makes such booking. The physical
location of such head office or branch would then determine what
law governs the transfer or encumbrance of the securities.
Accordingly, if the head office or branch of the account bank making
the booking were located in Germany, the court would apply German
law to the creation and perfection of the security interest. If it were
located in a non-German jurisdiction, the laws of such jurisdiction
would govern the creation and perfection of the security interest.



As mentioned above, it is unclear whether credits for securities held
abroad fall within the scope of application of section 17a of the
German Safe Custody Act because they constitute contractual
delivery claims, not securities. Similarly, it is uncertain whether non-
German assets credited to securities accounts such as U.S. law
security entitlements qualify as securities. This could lead to further
uncertainties in respect of what law applies to the grant of security in
such assets generally and, more specifically, result in more than one
law being applicable to dispositions of different types of assets
booked in the same securities account. Due to such uncertainties,
and based upon the arguments given above, the author believes that
the better view is to apply the law of the jurisdiction where the
relevant head office or branch maintaining the account is located to
all dispositions of assets credited to a securities account (at least as
long as they replace securities and do not simply constitute cash or
other assets that clearly do not constitute securities).

Please note that it is the almost unanimous view among
commentators that section 17a of the German Safe Custody Act
refers only to the substantive laws of a jurisdiction, excluding its
choice-of-law rules. Accordingly, there could be no renvoi under a
non-German law applicable pursuant to section 17a of the German
Safe Custody Act.

Finally, German law does not apply the principle of a security
account’s “location.” Rather, as discussed above, it is the physical
location of the head office or branch of the custodian maintaining the
account that is decisive. Whether it is the head office that or which
branch makes the relevant booking is determined upon facts and
circumstances, taking into account, e.g., with whom the account
holder has its account relationship, addresses shown on account
statements, express provisions in the account documentation, etc.

Priority: The priority of security interests in the securities credited to
a securities account would also be determined pursuant to the law
applicable to the creation and perfection of such security interest.13



Remedies: Subject to the German rules of civil procedure, a German
court would apply the law governing the security interest (i.e., the law
governing its creation and perfection) also to the question what
remedies the secured party has against the collateral.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Germany, and an Other Jurisdiction’s
law governs the account agreement
In line with section 17a of the German Safe Custody Act, the law
governing the securities account would not affect what law governs
the creation and perfection of a security interest in the securities
booked in the securities account. For the question what law applies
to the creation and perfection of a security interest in the securities
account itself (i.e., the account holder’s rights vis-à-vis the account
bank), please see sections 4.1 to 4.5 below.

3.3 Choice of law: Other instances where German law may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Germany, but the issuer of securities
credited to the securities account is organized under German law,
would German law apply?

Creation and Perfection: There are none.

Priority: There are none.

Remedies: The enforcement of remedies may be affected by
German insolvency laws if the pledgor becomes subject to German
insolvency proceedings (see also section 1.2 above). Furthermore, if
the pledged securities were transferred to a securities account
maintained by a German head office or branch after the creation and
perfection of the security interest under applicable non-German law,
German substantive law may apply to the exercise of remedies
against the collateral on a case-by-case basis. In such case, if the
non-German law security interest were not reconcilable with German
law at all, German courts may not give effect to such security
interest. Finally, parties should analyze thoroughly whether the



securities transferred to the German securities account are in fact
identical to the assets pledged under the non-German law. If they
were not identical, the security interest would probably lapse. For
example, a U.S. law security entitlement is not identical to the
underlying securities. Thus, if the securities underlying the security
entitlement were transferred from a U.S. securities account to a
German securities account, such that security entitlement were
replaced by a credit of securities to a German securities account
under German law, the security interest in the security entitlement is
likely to be found to have lapsed because a German court examining
the issue will probably find that the security entitlement had ceased
to exist upon such replacement.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Germany, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Germany, would
German law apply, and if so, to what extent?
See section 3.2(a) above. Since German law would look to the
securities account of the pledgor in which the relevant securities are
booked (and not to securities accounts of the pledgor’s intermediary
with other intermediaries), it would be irrelevant if a non-German
broker/intermediary held the securities through an intermediary
located in Germany. Generally, the pledgor would in such case not
have rights vis-à-vis the German intermediary other than, in certain
circumstances, certain statutory delivery rights relating to the
securities (which could be pledged separately if the pledgor had
such delivery rights).

3.4 Perfection and required steps to enforce a security interest
against third parties under German law

To create and perfect a pledge over securities held in a securities
account maintained by the German head office or a branch of the
account bank, the pledgor and the pledgee must agree on the grant
of the pledge and the pledgor must generally notify the account bank
of the pledge. Although the pledge could alternatively be made



without notification to the account bank, by an effective assignment
(assuming no restrictions on assignment) by the pledgor to the
pledgee of the pledgor’s claim against the account bank for the
delivery of the securities, this would expose the pledgee to the risk of
the pledgor disposing of the securities free and clear of the pledge to
a bona fide purchaser, unless the account bank is otherwise aware
of the pledge and blocks the securities account or the pledged
securities. If the parties desire to grant security in the form of a
transfer of ownership for security purposes or by outright transfer,
they must agree on the transfer of ownership and the security
grantor must deliver the certificate(s) to a securities account of the
secured party. Alternatively, if the account bank so agrees, the
securities could remain credited to the securities account of the
security grantor, with the account bank holding the securities for the
secured party. The latter alternative is used only in exceptional
circumstances.

3.5 Effect of an enforceable security interest against third parties and
priority under German law

As discussed in footnote 3, German substantive law does not
distinguish between the creation and perfection of a security interest.
Thus, the steps described in section 3.2 or 3.4 above, as the case
may be, need to be taken in order for the secured party to hold an
effective security interest (also) vis-à-vis third parties. Otherwise, the
party to which the security was purported to be granted would not be
secured at all. If the security is validly granted to the secured party,
the secured party would generally have priority over unsecured
creditors and other secured creditors to which a junior (second-
ranking etc.) security interest in the same collateral is granted, or
which subsequently attaches the collateral. Accordingly, the secured
party would be satisfied first from the enforcement proceeds and,
subject to certain exceptions, control the enforcement process.

4. Collateral Consisting of a Deposit Account



4.1 Deposit account as collateral: Under German law, does a deposit
account constitute a separate category of collateral and, if so, what
kinds of assets can be credited to a deposit account?

Under German law, a deposit account does not constitute a category
of collateral separate from the monies credited thereto. Rather, for
purposes of the law of collateral, a deposit account comprises the
account holder’s rights vis-à-vis the account bank, in particular any
claims with respect to the monies standing to the credit of the
deposit account. According to German banking practice, only monies
are credited to deposit accounts, but not other kinds of assets.

4.2 Choice of law: What law would a court in Germany apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Germany (or where German law governs the account, if
relevant)

Creation and Perfection: The “location” of a deposit account or of the
account bank is irrelevant for determining what law applies to the
creation and perfection of a security interest in a deposit account.
Rather, under Regulation (EC) 593/2008 on the law applicable to
contractual obligations (Rome I) (the Regulation),14 the law
governing the deposit account (as chosen by the parties or, absent
such choice, as determined pursuant to the Regulation) and, to
some extent, the law chosen by the parties to govern the security
agreement determine what law governs the creation and perfection
of a security interest in a deposit account.

Pursuant to the Regulation, as regards the relationship between the
security grantor and the secured party, the parties may choose which
law to apply to the security interest, subject to certain restrictions.15

However, as regards (i) the receivables’ assignability, (ii) the
relationship between the secured party and the account bank, and



(iii) the question whether the assignment can be invoked against the
account bank, the law governing the deposit account (see above)
applies. Furthermore, the Regulation is silent, and there is no other
express rule in German law, as to what law applies to the
enforceability of the security interest vis-à-vis third parties.16 While
the author would expect German courts in light of past practice and
recent case law to apply the law governing the account relationship
in this respect, some commentators have taken the view that the law
of the security grantor’s jurisdiction should govern the question
whether a security interest over receivables (such as claims for the
payment of monies standing to the credit of a deposit account) is
effective vis-à-vis third parties.

Priority: The priority of security interests in deposit accounts would
also be determined pursuant to the law applicable to the creation
and perfection of such security interest.

Remedies: Subject to the German rules of civil procedure, a German
court would apply the law governing the security interest (i.e., the law
governing its creation and perfection) also to the question what
remedies the secured party has against the collateral.

b. The deposit account is located in, or is maintained by a bank
located in, Germany, and an Other Jurisdiction’s law governs the
account agreement
See section 4.2(a) above.

4.3 Choice of law: Other instances where German law may apply

Creation and Perfection: There are none.

Priority: There are none.

Remedies: The enforcement of remedies may be affected by
German insolvency laws if the pledgor becomes subject to German
insolvency proceedings (see also section 1.2 above).



4.4 Perfection and required steps to enforce a security interest
against third parties under German law

To create and perfect a pledge over a German law–governed deposit
account, the pledgor and the pledgee must agree on the grant of the
pledge and the pledgor must notify the account bank of the pledge.
In case of a security assignment, no such notification is required to
make the security assignment effective (assuming no restrictions on
assignments), but notifying the account bank is required to cut off
certain defenses of the account bank, e.g., in order to prevent the
account bank paying any monies standing to the deposit account to
the assignor with discharging effect.

4.5 Effect of an enforceable security interest against third parties and
priority under German law

As discussed in footnote 3, German substantive law does not
distinguish between the creation and perfection of a security interest.
Thus, the steps described in section 4.4 above need to be taken in
order for the secured party to hold an effective security interest (also)
vis-à-vis third parties. Otherwise, the party to which the security was
purported to be granted would not be secured at all. If the security is
validly granted to the secured party, the secured party would
generally have priority over unsecured creditors and other secured
creditors to which a junior (second-ranking, etc.) security interest in
the same collateral is granted, or which subsequently attaches the
collateral. Accordingly, the secured party would be satisfied first from
the enforcement proceeds and, subject to certain exceptions, control
the enforcement process.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
German law

No, whether the pledgor has the corporate capacity and authority to
grant the security interest would be determined under generally



applicable principles, i.e., in accordance with its constituent
documents and applicable corporate law (including certain
restrictions on the grant of upstream or cross-stream security
interests). There are no corporate or authority issues under German
law that specifically apply to the grant of security interests.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under German law or any
particular Other Jurisdiction, or if the pledgor’s chief executive office
is located in Germany?

The answers would not change.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by German law, the jurisdiction of formation of
the issuer, or in the case of certificated securities, the jurisdiction
where the certificates are located, or (ii) incorporating specific
provisions in a security agreement governed by the law of the
applicable U.S. State?

As mentioned under section 1.1(a) above, under German choice-of-
law rules, the parties to a security agreement are generally not
permitted to choose the law governing a security interest.
Accordingly, where German choice-of-law rules resulted in the
application of German law for purposes of the creation and
perfection of a security interest under the principles described above,
a German court would apply German law to such question
irrespective of whether the parties had chosen a non-German law to
govern the security interest. This does not necessarily mean that the
non-German law–governed security agreement would be held
invalid, provided the parties have complied with German substantive
law as regards the creation and perfection of the security interest.
However, using a security agreement not expressed to be governed
by the law applicable pursuant to German choice-of-law rules, as a
practical matter, always increases the risk that the security interest is



held invalid by a German court (if only for the court’s unfamiliarity
with non-German law–governed security agreements). Furthermore,
non-German law security agreements often contain provisions that
are not reconcilable with German law concepts, in particular as
regards the enforcement of the security interest.

Accordingly, where practically possible, a German law security
agreement should be used where German law applies to the
creation and perfection of a security interest under the
aforementioned principles. Ideally, such agreement would not be
entered into in addition to, but in lieu of, a non-German law–
governed security agreement. Where this is not possible (e.g.,
because the jurisdiction of the pledgor would not recognize the
German law security interest), the parties may enter into
supplemental agreements under German law. In such case,
however, the parties should reconcile the security agreements to the
extent possible and, in addition, provide that the German law–
governed security agreement, to the extent not reconcilable, shall
prevail over the non-German law–governed security agreement. If
the parties properly reconcile the security agreements, using two
security agreements (one for non-German law purposes and the
other for German law purposes) should not raise any issues under
German law. This also applies for incorporating the concept of a
collateral agent, which, however, requires compliance with certain
specifics to the extent German law security interests are concerned
(see next paragraph).

The most common form of a German law security interest in directly
held certificated securities is a formal German law pledge. Since a
German law pledge can be granted only to the creditor of the claim
to be secured, parties frequently provide for so-called parallel debt
owed to the collateral agent. Under the parallel debt, the debtor
would owe any amounts that it otherwise owes to the other finance
parties to the collateral agent as well, thereby making the collateral
agent a creditor of the debtor to the extent necessary to protect such
other financing parties.17



The security interest could also take the form of a transfer of
ownership for security purposes, which is, however, not a common
form of security interest in securities. Furthermore, in specific
contexts, an outright transfer of ownership is used.18

German law security over a securities account or a deposit account
can be granted in the form of a pledge or a security assignment.
Formal pledges over accounts are by far more common than security
assignments thereof.

G.4 Creation, perfection, and priority of a security interest in
proceeds under German law

There is no general concept under German law of the continuation of
a security interest in the proceeds of the original collateral;
accordingly a German law security interest would continue in
proceeds only if the parties also created and perfected under
applicable law a security interest in such proceeds. Having said this,
generally speaking, any enforcement proceeds obtained by the
secured party in accordance with applicable law could be applied to
the secured obligations. Furthermore, any proceeds in the form of
dividends, interests payments, preemptive rights for new shares, or
replacement shares can be made subject to a pledge or security
assignment. If such rights are evidenced by coupons attached to
certificates, such coupons must be delivered together with the
certificates to validly grant a pledge over such rights. On the other
hand, if, for example, the collateral were sold in a non-default
scenario and the sales proceeds were paid into a deposit account of
the pledgor without such deposit account being subject to a valid
security interest of the pledgee (which, in the case of a pledge,
would require notification to the account bank), such proceeds would
no longer be subject to a security interest of the pledgor. Similarly,
any dividends or interest payments credited to such an
unencumbered deposit account would also no longer be subject to
the security interest of the pledgee.

G.5 Rehypothecation of collateral under German law



No, whether the secured party’s right to sell, pledge, or
rehypothecate the collateral can be validly agreed would depend on
the law applicable to the creation and perfection of the security
interest as determined under the choice-of-law rules described
above. Such rights would usually not be found in German law
pledges or transfers of ownership for security purposes. Where an
outright transfer is utilized, the secured party would usually be
allowed to rehypothecate, etc. In this respect, European Union
legislation introduced in 2016 requires certain financial
counterparties, among other things, to properly inform the security
grantor of the risks of rehypothecation and obtain the security
grantor’s express written consent to rehypothecate.

G.6 Exercise of remedies under German law

Under German law, the exercise of remedies available to a secured
party depends on the type of security interest and the terms of the
security agreement if and to the extent the parties may deviate from
statutory requirements.

A pledgor may enforce a pledge over securities in accordance with
the German Civil Code (Bürgerliches Gesetzbuch)19 by public
auction or, if the securities have an exchange or market price, by
private sale at their current price. In addition, if additional
requirements are met, the pledgor may enforce the pledge in
accordance with the rules of enforcement set forth in the German
Code of Civil Procedure (Zivilprozessordnung).20 Since such rules
usually do not offer any benefits over an enforcement pursuant to the
German Civil Code, they are rarely used if the creditor already holds
a pledge (as opposed to an unsecured creditor needing to first attach
assets of the debtor before it can exercise remedies against any
such assets). In the case of registered debt securities, however, the
pledgee may use such rules to have title to the pledged securities
transferred to it.

Before the pledgor may enforce the pledge, the debtor must have
failed to perform the secured obligation when due. A default other



than a payment default does not allow the pledgee to enforce the
pledge, and the parties may not derogate from this limitation.

Generally, in noncommercial transactions, the pledgee must give the
pledgor one month’s prior notice of its intention to enforce the
pledge. For commercial transactions the statutory notice period is
one week. Furthermore, if (i) the securities have an exchange or
market price and (ii) the parties are merchants or legal persons
under public law, the parties can validly agree in advance that the
pledgee may sell the securities at the exchange or in the market at
their current price without being required to notify the pledgor of its
intention to sell and without regard to the waiting period.

Additional remedies of the pledgee include the collection of proceeds
such as dividends and interest payments (if validly pledged)21 or
repayments of principal (after acceleration of debt securities, if
necessary and possible). Voting rights under equity securities usually
continue to be exercised by the pledgor. In particular if pledged
equity securities comprise shares in the debtor or its affiliates,
financing providers would normally not desire to be able to exercise
any voting rights due to the risk of the secured debt becoming re-
characterized as (subordinated) shareholder loans or, in limited
circumstances, the pledge being held invalid.

In the case of a permissible sale of the securities, the pledgor may
have the securities reregistered. The parties, prior to a payment
default, cannot validly agree on the pledgor “accepting” the securities
in partial or full satisfaction of the secured obligation, unless (i) the
securities have an exchange or market price and (ii) the parties are
merchants or legal persons under public law. In such case, the
parties may validly agree prior to a payment default that the pledgee
may “accept” the securities at the exchange or market price, as
applicable, prevailing at the time the secured obligation falls due. In
case the pledgee itself acquires any pledged equity securities, it
might become subject to merger control or notification requirements
under financial markets regulations or might become subject to make
a public tender offer, in each case if the respective requirements



(minimum thresholds, etc.) are met. Finally, the pledgor is allowed to
submit a cash bid in any public auction of the securities and, if its bid
prevails, the secured debt is deemed extinguished in the amount of
the bid. Effectively, this has the same effect as a credit bid, although
a technical credit bid is not possible.

The remedies described above are self-help remedies, except for an
enforcement under the German Code of Civil Procedure.
Furthermore, if the pledgee wants to deviate from any statutory
enforcement rules and the pledgor does not agree to such deviations
although the proposed alternatives are in the best interest of both
parties, the pledgee may apply to court to have the deviations
approved. In addition to notifying the pledgor of the intended
enforcement, a sale by public auction must comply with a number of
statutory requirements (e.g., the auction must take place at the place
where the securities are located, the date and place of the auction
must be published, and the purchase price must be paid in cash),
some of which cannot be derogated. Third-party dispositions usually
do not affect existing pledges, unless the transferee acquires the
securities free of the pledge in a bona fide acquisition, which,
generally, is not possible for as long as the pledgor or the pledgee,
as the case may be, retains direct possession of the certificates.

If the security interest has been granted in the form of a transfer of
ownership for security purposes or by outright transfer, the secured
party would enforce the security interest in accordance with the
terms of the security agreement. Since such types of security
interests are not based upon statutory rules, the parties have more
flexibility in agreeing how the security interest may be enforced.
Usually, the enforcement would be by private sale because there is
no statutory requirement to sell by public auction. An advance
agreement to “accept” the securities may not be valid, depending on
the facts and circumstances. Collection of proceeds would also be
an available remedy and, in the case of equity securities, the
secured party would be entitled to vote the securities because it has
become, due to the transfer of ownership, the owner of the
securities. In the case of an outright transfer, the security interest will



often form part of arrangements involving close-out netting (e.g.,
repos or financial derivatives transactions under master
agreements). In such case, there would usually not be an
enforcement, but the value of the collateral would be taken into
account when calculating the close-out netting claim.

In principle, the remedies described in this section G.6 are also
available in case of security over a deposit account. As a practical
matter, however, the only relevant form of remedy in respect of
deposit accounts is the collection of the monies standing to the credit
of the account (after their acceleration, if necessary) by instructing
the bank to pay the balance to the secured party. While this is in
theory a simple way to enforce the security, the practical risk exists
that the account bank might delay payment until it is satisfied with
the validity and enforceability of the pledge, in particular if the
security provider has become subject to insolvency proceedings.

 

1    Please note that there is no uniform definition under German substantive law
as to what constitutes a “security.” Accordingly, it depends on the specific legal
context what constitutes a “security” for the specific purposes.

2    While bills of exchange (Wechsel) and checks (Schecks) under German law
constitute typical securities made out to order, the author does not discuss
herein their particularities given the scope of this chapter, which is not aimed at
securities used for payment purposes (Zahlungspapiere) and which are usually
not credited to securities accounts.

3    German substantive law does not differentiate between the creation and the
perfection of a security interest. Under German law, a security interest is either
effective or not. There is no concept of security interests being validly “created”
vis-à-vis the security grantor, but being “unperfected” vis-à-vis third parties. For
purposes of this chapter, the author will use, where appropriate, the phrase
“creation and perfection” in respect of German law security interests such that it
refers to the grant of an effective security interest or, in other words, a
“perfected” security interest.

4    In exceptional circumstances not addressed in this chapter, the transfer of, or
grant of security interests in, German law–restricted shares (vinkulierte
Namensaktien) may require the consent of the issuer’s management board to
be effective.



5    Please note that complex conflict-of-law questions (in particular as to corporate
law matters) arise if an issuer of equity securities is not incorporated under the
laws of the jurisdiction where it has its principal place of business. However,
since the focus of this chapter is not on such questions, the author has
assumed that the principal place of business of the issuer and the jurisdiction
under which it is incorporated are identical.

6    Please note that it is relevant where the relevant certificates are located upon
the completion of the grant of the security interest. For example, if the
certificates are located in Germany but, for purposes of creating and perfecting
the security interest, are delivered to the pledgee in France, it will be French
law that governs the creation and perfection of the security interest, not
German law.

7    The recast EU Insolvency Regulation, which recently became effective,
contains an extended list of where certain assets are deemed to be located for
purposes of insolvency proceedings governed by the EU Insolvency
Regulation. Commission Regulation 2015/848, 2015 O.J. (L 141) 19. This is
important because if an asset is not located in the European Union member
state where the insolvency proceedings are opened but in another European
Union member state, such proceedings do not affect the in rem rights of the
respective secured creditor. Commission Regulation 2015/848, art. 8, para. 1,
2015 O.J. (L 141) 19, 33. However, the EU Insolvency Regulation does not
provide what law applies to the creation and perfection of an in rem right such
as a security interest, which question continues to be governed by the national
laws of the relevant jurisdiction. That said, the rules set forth in the EU
Insolvency Regulation are largely reconcilable with the choice-of-law rules
described herein, except for the law applicable to the creation and perfection of
in rem rights in receivables, which follows a different concept. In this respect,
the EU Insolvency Regulation points to the jurisdiction where the account
debtor has its center of main interests within the meaning of the EU Insolvency
Regulation (see section 4 for the choice-of-law rules applicable to the grant of
security interests in deposit accounts).

8    Depotgesetz [DepotG] [Safe Custody Act], Jan. 11, 1995, Bundesgesetzblatt,
Teil I [BGBl I] at 34, as amended, § 17a.

9    Please note that, instead of a credit for securities held abroad, the account
bank could also credit the securities account with the non-German securities
themselves, provided that the relevant securities intermediaries have
established the required account relationships (so-called direct links). Thus, it is
possible that one credit to a securities account constitutes a credit for securities
held abroad, whereas another credit to the same account evidences ownership
of a non-German security.

10  Section 17a of the German Safe Custody Act was enacted in 1999 together
with other amendments to German law in order to transpose the EU Settlement
Finality Directive. Council Directive 98/26, 1998 O.J. (L 166) 45.



11  Council Directive 2002/47, 2002 O.J. (L 168) 43.
12  The relevant account can be an account of the pledgor or an account of the

beneficiary. For example, the account bank of the pledgor could be notified of
the pledge and record the pledge in its books and records; or the pledgor could
instruct its account bank to transfer the securities to a securities account of the
pledgee with another account bank.

13  Please note that German banks typically hold a pledge under their standard
business terms over any securities accounts they maintain and securities
credited thereto. Accordingly, if the secured party desires to obtain a first-
ranking pledge over such collateral, the account bank must waive or
subordinate its pledge to the security interest of the secured party.

14  Commission Regulation 593/2008, 2008 O.J. (L 177) 6.
15  Where a contract is exclusively connected with one or more European Union

member states and the parties have chosen the law of a non-European Union
member state, German courts would apply such provisions of European Union
law (as implemented in Germany), which cannot be derogated from by
agreement, irrespective of the choice of law. In addition, German courts may
give effect to overriding mandatory provisions of the law of the country where
the obligations out of the contract have to be performed. Finally, any contractual
choice of law is subject to the German ordre public.

16  In March 2018, the European Commission published a draft regulation on the
law applicable to the third-party effects of assignments of claims. Commission
Proposal for a Regulation of the European Parliament and of the Council on the
Law Applicable to the Third-Party Effects of Assignments of Claims, COM
(2018) 96 final (Mar. 12, 2018). The proposal combines the law of the
assignor’s habitual residence, as a general rule, and the law of the assigned
claim, as an exception for, among other things, cash credited to a bank
account. The proposal is currently subject to the legislative process, and its
exact effects on cross-border assignments of claims would have to be
determined once the proposal has been finalized.

17  Note that parallel debt structures have to the author’s knowledge not yet been
tested in German courts. However, German market participants generally
believe that these structures should be upheld.

18  An outright transfer of securities also comprises a transfer of ownership but is
distinguished from a transfer for security purposes in that not the same assets,
but assets of the same type, need to be returned. This form of security interest
is often used in connection with repos and financial derivatives transactions.

19  Bürgerliches Gesetzbuch  [BGB] [Civil Code], as amended,  § 1235, 
translation at  http://www.gesetze-im-internet.de/englisch_bgb/index.html.

20  Zivilprozessordnung [ZPO] [Code of Civil Procedure], as amended, Book
8, translation at https://www.gesetze-im-
internet.de/englisch_zpo/englisch_zpo.html.

http://www.gesetze-im-internet.de/englisch_bgb/index.html
https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html


21  Under German law, future dividend payments under equity securities (as
opposed to scheduled interest payments under debt securities) and other
rights, which come into existence from time to time, cannot be validly pledged if
the dividend payment or such other rights come into existence after the
opening of insolvency proceedings with respect to the pledgor.
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a. Points to Note
•    “Perfection” of a security interest in a financial collateral context

does not have a definitive technical legal meaning in Hong Kong
but is often used as shorthand to include (i) registration at the
Companies Registry and (ii) self-help measures to facilitate
enforcement of the security interest.

•    Generally speaking, insofar as a non-Hong Kong company
registered under the Companies Ordinance1 is concerned, a
security interest created by it should be registered at the
Companies Registry within one month after the date of creation of
the security interest if it is a “specified charge” and the secured
asset is Hong Kong property. The registration process in Hong
Kong is simple—it can be achieved by filing a specified form



together with a certified copy of the security document and paying
a fee. Security documents filed at the Companies Registry are
open to public inspection.

•    Certain self-help measures are also often available to and
implemented by secured parties, depending on the type of the
secured asset. For instance, for a charge of shares, original
certificates evidencing ownership of the shares subject to the
security interest are usually delivered to the secured party,
together with ancillary documents such as instruments of transfer
and contract notes (both executed but with the transferee’s name
blank and left undated) in respect of the relevant shares.

•    To protect the priority of a secured party’s security interest over a
financial asset (in particular book debts, receivables, and bank
accounts) against any subsequent creditor obtaining an interest in
the same secured assets, a notice should preferably be served on
relevant counterparties (such as debtors and banks at which the
accounts are opened) and acknowledgments from such
counterparties of such notices obtained.2

•    As for the law that a Hong Kong court will apply to the creation
and perfection of the security interest, if the CO is applicable, the
court is likely to apply Hong Kong law. Where the CO is not
applicable,3 the court is likely to apply the lex situs (i.e., law of the
place where the property is situated at the time of the creation of
the security interest) of the secured asset.4 There are however
specific lex situs rules for particular types of assets.

•    The law that a Hong Kong court may apply to the exercise of
remedies against a security interest is generally simpler to
determine—it is initially a matter for the law of the security
document, but if the court treats enforcement remedies as
procedural, then it is likely to apply Hong Kong law where an
action is brought in a Hong Kong court.5

•    A secured party must take into account the additional regulatory
requirements, which may apply when taking and enforcing a
security interest over shares in a listed company.

b. Brief Summary



•    There are certain fundamental points relating to perfection of a
security interest in Hong Kong.

•    First, “perfection” is not a term of art in Hong Kong as regards a
security interest. It is used as a general expression to cover steps
that are taken to ensure that a security interest is enforceable, will
take the intended priority, and can be enforced in practice as
simply as possible.

•    Perfection of a security interest in the context of financial
collateral may, depending on what the financial collateral is,
include registration of the security interest at the Companies
Registry, holding certain certificates evidencing ownership of
shares and other ancillary documents, and serving notices on
counterparties to alert them of the creation of the security interest.
One of the most important ways to perfect a security interest in
Hong Kong is registration.

•    Entities That Should Register a Registrable Security Interest
    Generally speaking, a security interest created by Hong Kong

incorporated companies is registrable under the CO if it is a
“specified charge” (as to which, see below) but the fact that a
company is incorporated in a jurisdiction other than Hong Kong
(an Other Jurisdiction) does not necessarily mean that a
security interest created by it is not registrable.

    Under Hong Kong law, registration requirements may apply to
a non-Hong Kong company that is registered in Hong Kong
(Registered Non-Hong Kong Company). Typically, a company
incorporated in an Other Jurisdiction should be so registered
when it establishes a place of business in Hong Kong. Then, if
(i) the security interest constitutes a “specified charge” under
the CO and (ii) the asset over which the security interest is
created is property in Hong Kong, the security interest should
be registered within one month after the date of its creation.

•    “Specified Charges”
    As the CO adopts a positive listing approach to the registration

of security, only a security interest that falls into a category of
“specified charges” under section 334 of the CO is registrable.



Relevant categories of “specified charges” in the context of
financial collateral include a charge on book debts (or account
receivables) and a floating charge on the company’s
undertaking6 or property. A “floating charge” is a charge over
all the assets or a class of assets owned by an entity from time
to time, and thus the assets subject to a

    floating charge are not fixed and may change when the
relevant assets owned by the entity change. A floating charge
is a particularly flexible form of security interest, which enables
the entity charging the relevant assets to continue to deal with
them subject to any contractual restrictions, including any
imposed under the security document, until a default occurs or
the secured party has taken certain other measures.

•    Determination of the Applicable Law
    In determining whether a security interest created by a

Registered Non-Hong Kong Company is registrable under the
CO, the first step is to decide whether the relevant security
interest is a “specified charge,” and then the situs rules are
applied to the “specified charge.” If the security interest is a
specified charge and the secured asset is Hong Kong property,
the Hong Kong court will generally apply Hong Kong law to the
creation, perfection, effect of perfection, nonperfection, and
priority (creation and perfection) of such security interest.

    Where a security interest is not registrable under the CO, a
Hong Kong court is likely to apply the lex situs (i.e., law of the
place where the property is situated at the time of creation of
the security) of the charged asset to the creation and
perfection of such security interest.7

    Whether or not the security interest is registrable under the
CO, the law of the security document will generally be applied
in relation to remedies for breach.8 Nevertheless enforcement
remedies are often treated as procedural and, if so, the court is
likely to apply Hong Kong law as the lex fori (i.e., the law of the
country in which the remedial action is likely to be brought).9



•    Security Interest over Shares
    Equity shares of a company are commonly charged as

collateral and the registration issues for a security interest over
shares are discussed below.

    A security interest over shares is not itself registrable as a
specified charge at the Companies Registry. In practice,
however, many legal practitioners in Hong Kong still present
the security interest for registration on the basis that the
security interest is registrable as a different kind of specified
charge. For instance, a charge over shares in a company
typically covers dividends and distributions arising from the
holding of such shares and thus these practitioners argue that
the security interest is registrable as a charge on book debts. If
the share charge created is a floating charge (e.g., the security
interest covers a fluctuating pool or portfolio of shares), it
would be registrable under the heading of a floating charge on
the company’s undertaking or property. In both cases, the
Companies Registry will accept the security interest for
registration. In this questionnaire, the working assumption is
that a security interest over shares will be registrable under the
CO either because such a security interest covers dividends
and distributions arising from the holding of the shares or such
security interest creates a floating charge over the shares.

    In Hong Kong, a security interest created over shares issued
by a company usually takes the form of a share charge or
mortgage. Under Hong Kong law, a pledge is created where
tangible property is delivered to the secured party to be held as
collateral and so, technically, it is not correct to “pledge” shares
unless the relevant share certificates are held by the secured
party and they are in bearer form—a pledge of a certificate of
registered shares would only attach to the physical certificate.
For the purposes of this questionnaire, any reference to a
security interest over shares will mean a security interest
created over shares in the form of a share charge or mortgage.
The phrases “pledgor” and “secured party” used throughout
the questionnaire should thus, strictly, be “chargor”/“mortgagor”
and “chargee”/“mortgagee,” respectively.



P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Hong Kong for
purposes of creating and perfecting a security interest?

Under schedule 1 to the Securities and Futures Ordinance,10

“securities” includes

•    shares, stocks, debentures, loan stocks, funds, bonds or notes of,
or issued by a body or a government or municipal government
authority;

•    rights, options, or interests in, or in respect of, such shares,
stocks, debentures, loan stocks, funds, bonds, or notes;

•    certificates of interest or participation in, temporary or interim
certificates for, receipts for, or warrants to subscribe for or
purchase, such shares, stocks, debentures, loan stocks, funds,
bonds or notes;

•    interests in any collective investment scheme;
•    interests, rights, or property commonly known as securities;
•    interests, rights, or property, which is interests, rights or property,

or is a class or description of interests, rights, property, prescribed
by notice under section 392 of the SFO as being regarded as
securities in accordance with the terms of the notice; and

•    a structured product that does not come within any paragraphs
above but in respect of which the issue of any advertisement,
invitation, or document that is or contains an invitation to the
public to do any act referred to in section 103(1)(a) of the SFO is
authorized, or required to be authorized, under section 105(1) of
the SFO,

but subject to a few exceptions.

The above definition of “securities” is, however, irrelevant for the
purposes of creating and perfecting a security interest in a Hong
Kong context because, generally speaking, a security interest can be
created over almost all assets, tangible or intangible. Under the CO,



only “specified charges” are registrable, and the concept of
“securities” is not relevant to identify whether a security interest
created is a “specified charge.”

A “loan participation” and an interest in a partnership can be
provided as collateral subject to the terms of the underlying loan
agreement and participation agreement or, as the case may be,
partnership deed, i.e., provided they do not prohibit creation of a
security interest (although the partnership security is more likely to
be formulated as a charge over the relevant partner’s share of the
profits from the partnership).

P.2 Are debt securities treated differently from equity securities under
the law of Hong Kong for purposes of creating and perfecting a
security interest in such securities?

Depending on the nature of the underlying debt securities, security
interests created over debt securities (other than negotiable
instruments such as promissory notes and bearer bonds transferable
by delivery)11 and security interests created over equity securities
will be treated similarly for purposes of their registerability under the
CO so long as the security interest falls within the scope of a
“specified charge.”

Even if a debt security is not registrable under the CO, it is still
advisable for the secured party to take steps to perfect the security
interest such as giving notice of the security interest to the issuer of
the debt or taking possession of the negotiable instrument or bearer
bond. Additional perfection measures also apply to the security
interest created over equity securities.

As a security interest over equity and debt securities may be treated
similarly for registration and perfection purposes, and it is less
common in practice for debt securities such as bonds to be provided
as a security interest, the following discussion will focus on equity
securities.



P.3 Under what circumstances is intercompany debt a “security”
under the law of Hong Kong?

The term “securities” as defined under schedule 1 to the SFO
includes notes issued by a body.

The concept of a “security” is irrelevant for registration purposes;
however, a security interest created over an intercompany debt
would be registrable at the Companies Registry as a charge on book
debts and it would also be prudent for notice of the security interest
to be given to the debtor and to obtain an acknowledgment of the
security interest from the debtor.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Hong Kong apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Hong Kong and the
certificates are located in Hong Kong

(A)    Where the CO is not applicable to the creation and
perfection of a security interest in the security
(I)    Law applicable to the creation and perfection of a

security interest

If the pledgor is (i) not a Registered Non-Hong Kong Company or (ii)
a Registered Non-Hong Kong Company but the security interest in
the security does not constitute a specified charge over Hong Kong
property, the CO is not applicable to the registration of such security.

Generally speaking, where the CO is not applicable to the creation
and perfection of a security interest, a Hong Kong court will apply the
lex situs (i.e., law of the place where the property is situated at the
time of creation of the security interest) of the subject property in



relation to creation and perfection of a security interest.12 For
conflict-of-law purposes, it has been suggested that the situs of
shares ought to be in the place of incorporation of the issuer.13 While
this legal issue is not settled, the “place of incorporation” approach
has received some support.14 If this approach is adopted, the situs
of the shares is likely to be Hong Kong as the issuer of the shares is
a company formed and registered under the CO (or a former
Companies Ordinance) (Hong Kong Company). As such, where the
CO is not applicable to the creation and perfection of the security
interest over shares in this scenario, a Hong Kong court is likely to
apply Hong Kong law to the creation and perfection of the security
interest.

It has also been suggested in some older English authorities that the
situs of shares ought to be the place where the issuer’s share
register is kept if the shares may only be transferred by registration
on a particular register.15 The general legal position in Hong Kong is
that a transfer of shares is not complete until registration of the
instrument of transfer.16 However, as mentioned above, the
approach to be adopted by a Hong Kong court is not certain. That
said, the share register of a Hong Kong Company will usually
(although not always) be kept in Hong Kong—leading to the same
result as adopting the “place of incorporation” approach.

(II)    Law applicable to the exercise of remedies as regards
a security interest

The exercise of remedies against a security interest normally follows
the mechanisms set out in the security document without recourse to
the court, so the exercise of remedies should in principle initially be a
matter for the law of the security document17 (i.e., presumably the
law of the relevant U.S. State for the purposes of this questionnaire)
assuming, among other things, that the choice of law to govern the
security document has been chosen in good faith by the relevant
parties and for legal and bona fide purposes, such choice has not
been made with the intention or effect of avoiding the laws of a



jurisdiction with which any party has its most substantial connection,
and there is no reason for avoiding such choice on the grounds of
public policy or for successfully challenging the same or holding the
same to be invalid (Relevant Assumptions). Nevertheless
enforcement remedies are often treated as procedural and, if so
treated by a Hong Kong court, they may be decided by the lex fori,18

namely Hong Kong law.

(B)    Where the CO is applicable to the creation and perfection of
a security interest
(I)    Law applicable to the creation and perfection of a

security interest

If the pledgor is a Registered Non-Hong Kong Company and a
specified charge is created on property in Hong Kong, the general
rule is that the Hong Kong court will apply Hong Kong law to the
creation and perfection of the security interest.

(II)   Law applicable to the exercise of remedies as regards a
security interest

For the exercise of remedies against a security interest, the
approach in determining the law to be applied by the Hong Kong
court is the same as the position where the CO is not applicable to
the creation and perfection of a security interest. In other words, a
Hong Kong court may initially apply the law of the security
document19 (i.e., law of the relevant U.S. State) to the exercise of
remedies, subject to the lex fori,20 namely the law of Hong Kong.

b. The issuer is organized under the law of Hong Kong and the
certificates are located in an Other Jurisdiction

(A)    Where the CO is not applicable to the creation and
perfection of a security interest
(I)    Law applicable to the creation and perfection of a

security interest



If the pledgor is (i) not a Registered Non-Hong Kong Company or (ii)
a Registered Non-Hong Kong Company but the security interest in
the security does not constitute a specified charge over Hong Kong
property, the CO is not applicable to the registration of such security.

Generally speaking, where the CO is not applicable to the creation
and perfection of a security interest, a Hong Kong court will apply the
lex situs (i.e., law of the place where the property is situated at the
time of creation of the security interest) of the subject property in
relation to creation and perfection of a security interest.21

For conflict-of-law purposes, it has been suggested that the situs of
shares ought to be in the place of incorporation of the issuer.22 While
this legal issue is not settled, the “place of incorporation” approach
has received some support.23 If this approach is adopted, the situs
of the shares is likely to be Hong Kong as the issuer of the shares is
a Hong Kong Company. As such, where the CO is not applicable to
the creation and perfection of the security interest over shares in this
scenario, a Hong Kong court is likely to apply Hong Kong law to the
creation and perfection of the security interest.

It has also been suggested in some older English authorities that the
situs of shares ought to be the place where the issuer’s share
register is kept if the shares may only be transferred by registration
on a particular register.24 The general legal position in Hong Kong is
that a transfer of shares is not complete until registration of the
instrument of transfer.25 However, as mentioned above, the
approach to be adopted by a Hong Kong court is not certain. That
said, the share register of a Hong Kong Company will usually
(although not always) be kept in Hong Kong—leading to the same
result as adopting the “place of incorporation” approach.

The physical location of the share certificates is generally not
relevant unless the underlying shares are transferable by delivery of
a physical document, i.e., a bearer certificate.



(II)   Law applicable to the exercise of remedies as regards a
security interest

The exercise of remedies against a security normally follows the
mechanisms set out in the security document without recourse to the
court, so the exercise of remedies should in principle initially be a
matter for the law of the security document26 (i.e., law of the relevant
U.S. State) subject to the Relevant Assumptions.27 Nevertheless
enforcement remedies are often treated as procedural and, if so
treated by a Hong Kong court, they may be decided by the lex fori,28

namely Hong Kong law.

(B)    Where the CO is applicable to the creation and perfection of
a security interest
(I)    Law applicable to the creation and perfection of a

security interest

If the pledgor is a Registered Non-Hong Kong Company and a
specified charge is created on property in Hong Kong, the general
rule is that the Hong Kong court will apply Hong Kong law to the
creation and perfection of the security interest.

(II)   Law applicable to the exercise of remedies as regards a
security interest

For the exercise of remedies against a security interest, the
approach in determining the law to be applied by the Hong Kong
court is the same as the position where the CO is not applicable to
the creation and perfection of a security interest. In other words, a
Hong Kong court may initially apply the law of the security
document29 (i.e., law of the relevant U.S. State) to the exercise of
remedies, subject to the lex fori,30 namely the law of Hong Kong.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Hong Kong
Generally speaking, a Hong Kong court will apply the law of the
Other Jurisdiction as the lex situs of the subject property to the



creation and perfection of such interest on the basis that it adopts
the “place of incorporation” approach.31 As the exercise of remedies
normally follows the mechanisms set out in the security document
without recourse to the court, the exercise of remedies should in
principle initially be a matter for the law of the security document32

(i.e., law of the relevant U.S. State), subject to the Relevant
Assumptions.33 Nevertheless, enforcement remedies are often
treated as procedural and if the Hong Kong court adopts this
approach, the exercise of remedies may be decided by the lex fori,34

namely Hong Kong law.

1.2 Choice of law: Other instances where Hong Kong’s law may
apply

Generally speaking, where the CO is not applicable to creation and
perfection of a security interest over shares, a Hong Kong court will
apply the lex situs (i.e., law of the place where the property is
situated at the time of creation of the security interest) of the subject
property in relation to creation and perfection of a security interest.35

In determining the situs of shares, in addition to the “place of
incorporation” approach, which suggested that it ought to be in the
place of incorporation of the issuer,36 it has also been suggested in
some older English authorities that the situs of shares ought to be
the place where the issuer’s share register is kept if the shares may
only be transferred by registration on a particular register.37

However, the approach to be adopted by a Hong Kong court is not
certain.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Hong Kong

Under Hong Kong law, registration requirements may apply to a non-
Hong Kong company that is registered in Hong Kong. Typically, a
company incorporated in an Other Jurisdiction should be so
registered when it establishes a place of business in Hong Kong.



Then, if (i) the security constitutes a “specified charge” under the CO
and (ii) the asset over which the security interest is created is
property in Hong Kong, the security interest should be registered
within one month after the date of its creation.

In addition to any registration requirements, there are a number of
self-help measures that are commonly employed in Hong Kong to
facilitate enforcement of security interests over shares—generally
speaking, registration and these self-help measures are what Hong
Kong legal practitioners mean when referring to “perfection” of a
security interest. The self-help measures focus on potential
impediments to enforcement, which may arise when the person
providing the security interest or the directors of the issuer of the
securities is uncooperative or obstructive after a default. Customary
practice in Hong Kong is for the original certificates evidencing the
shares being provided as collateral to be delivered by the pledgor to
the secured party, together with instruments of transfer and contract
notes (each duly executed but with the transferee’s name blank, and
left undated) in respect of the relevant shares.

Most Hong Kong companies’ constitutional documents (articles of
association) give their directors discretion as regards approval of
registration of transfers of shares. Accordingly, well-drafted security
documents usually require the issuer of the shares to amend the
articles to remove this discretion in relation to transfers of shares
pursuant to the security documents. Further (but less commonly), the
articles of association of a private Hong Kong Company may contain
restrictions on the transfer of shares or there may be preemption
rights in relation to transfers of shares. In such circumstances, it is
essential to change the articles of association prior to taking the
security interest to facilitate its enforcement.

A further step to address the directors’ discretion point, which is
commonly taken, is for (i) signed but undated letters of resignation of
the directors of the issuer, (ii) undated directors’ resolutions
accepting the resignations, appointing new directors (whose names
are left blank) and approving the transfer of relevant shares, and



(iii) authority from the directors to the beneficiary to complete the
letters of resignation and resolutions on a default, to be delivered to
the secured party at the time of execution of the security documents.
Combined, these documents can be put into effect on enforcement
to ensure the shares can be effectively transferred at that time and
the beneficiary can put in place its own management team.

Another measure that is sometimes employed is to require the
pledgor to issue a proxy to the secured party enabling it to attend
and vote at shareholders meetings after a default has occurred. This
is a useful fallback if the secured party has not had time or not been
able formally to register the transfer of the shares after the default
but needs to act quickly to take control of the issuer.

In so far as registration of security interests at the Companies
Registry is concerned, the pledgor has a statutory obligation to
deliver (i) a completed and signed Form NM1 (Statement of
Particulars of Charge) with the prescribed fee (HK$340 as at June
30, 2020) and (ii) a certified copy of the security document, to the
Companies Registry for registration within one month after the date
of creation of the security interest.38 Secured parties, as persons
interested in the security interests, may also deliver the above
documents to the Companies Registry for registration.39

Where a secured party has taken a security interest in 5 percent or
more of the shares in a listed company in Hong Kong, there may be
a requirement for the secured party to notify the Hong Kong Stock
Exchange and the issuer of the shares of the creation of the security
interest under Part XV of the SFO40 unless one of the exceptions
applies.

Under Hong Kong law, a share certificate is prima facie evidence of
title of a shareholder to the shares represented by the certificate.41

This legal position does not affect the above analysis.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Hong Kong



Under the CO, failure to register a registrable security within the
registration period would generally render the security interest void
against any liquidator and creditor of the company creating the
security interest insofar as any security interest on its undertaking or
property is conferred by the security documents.42 Further, the debt
secured by the collateral will become immediately payable at the
lender’s option when the charge becomes void.43 Due registration
will clearly avoid these adverse consequences.

Priority of competing security interests over shares may, in certain
cases, depend on whether the subsequent security interest holder
has notice of the earlier security interest, in particular of any negative
pledge clause or automatic crystallization clause therein.
Registration of the security interest at the Companies Registry may
constitute such a notice against any later secured party. Therefore,
to help establish the intended priority in the secured asset, a secured
party may wish to register a share charge or mortgage at the
Companies Registry although, strictly speaking, a security interest
over shares is not itself registrable. Further, if the secured party
holds onto the original certificates of the shares subject to a security
interest, third parties wishing to take security interest over the same
shares may be put on notice that such shares are already subject to
an existing security interest when the pledgor is unable to hand them
over (unless, of course, the issuer fraudulently issues new share
certificates in respect of relevant shares).

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Hong Kong apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Hong Kong?



The Securities and Futures and Companies Legislation
(Uncertificated Securities Market Amendment) Ordinance 2015 (5 of
2015) has been enacted but certain parts of this Ordinance in
relation to the establishment and implementation of an uncertificated
securities market regime in Hong Kong have not come into operation
since its enactment in view of market participants’ concerns about
the operational model proposed therein. To address these concerns,
a new bill, namely the Securities and Futures and Companies
Legislation (Amendment) Bill 2021, was published in the Gazette
and placed on the Legislative Council’s agenda in March 2021. The
new bill seeks to repeal the uncommenced provisions of the
aforementioned 2015 Ordinance and proposes a framework for
introduction of a revised uncertificated securities market regime.
Once it is passed by the Legislative Council and comes into force, it
will amend the SFO, the CO, and the Stamp Duty Ordinance44 to
establish a legal framework for an uncertificated (i.e., paperless)
securities market regime whereby investors will be provided with an
option to choose to hold and transfer securities without paper
documents and register the securities in their own names. Until this
new bill is passed and comes into effect, technically, there are no
uncertificated shares in the Hong Kong market.

However, Hong Kong has established a system whereby it is not
necessary for investors to hold physical share certificates in listed
companies. In this system, shares listed on the Hong Kong Stock
Exchange, which are traded within this system (the majority of them),
are held through the Central Clearing and Settlement System
(CCASS). The share certificates for shares in CCASS still exist but
legal title to them is registered in the name of a common nominee for
CCASS instead of the actual owners of the shares. Beneficial
ownership of the shares is held through CCASS participants who
have accounts within the CCASS system. When there is a sale or
purchase of shares made on the Hong Kong Stock Exchange, a
transfer of beneficial ownership in such shares will be effected by
way of book entry transfer across the CCASS custody accounts,
namely, with the relevant accounts of the CCASS participants
credited and debited accordingly to reflect the transfer. The ultimate



beneficial owners therefore do not hold the securities directly, but
rather as beneficiaries of their brokers’ CCASS accounts. On the
basis that the actual beneficial owners of Hong Kong listed shares
do not directly hold any certificates representing their shares and
there are no uncertificated shares in Hong Kong, creation,
perfection, and enforcement of security interests over Hong Kong
listed shares fall outside the scope of this question, but they will be
discussed under section 3.

2.2 Choice of law: Other instances where Hong Kong’s law may
apply

Please refer to the response in section 2.1.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Hong Kong

Please refer to the response in section 2.1.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Hong Kong

Please refer to the response in section 2.1.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Hong Kong, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

With respect to question (i) above, in a Hong Kong context, whether
the securities account constitutes separate collateral from the
underlying securities is probably not particularly relevant.



The analysis in this section 3, however, assumes that the security
interest over the securities account includes both a security interest
in respect of the pledgor’s rights in and to the securities account and
a security interest over the pledgor’s beneficial interest in the
underlying securities.

If the security interest over the securities account constitutes a
floating charge (meaning that the relevant securities in the securities
account may fluctuate over the period that the security interest is
effective) then this security interest would be registrable under the
CO. Similarly, the separate security interest over the securities
themselves would also be registrable under the CO as a floating
charge.

If the security interest over the securities account is fixed (meaning
that the relevant securities in the securities account are not permitted
to change over the period of the security interest), then the security
interest over the securities account itself would not appear to be
registrable because it does not obviously fall under any of the
categories of “specified charge” in section 334(1) of the CO.
However, the security interest over the beneficial interests in the
underlying securities may be registrable under the CO if the pledgor
is a Registered Non-Hong Kong Company and a specified charge is
created on such beneficial interests, which constitute property in
Hong Kong. A security interest over the beneficial interests in the
underlying securities will be a “specified charge” based on the
working assumption that such security interest covers dividends and
distributions arising from the holding of the securities or creates a
floating charge over the securities. It has been suggested that the
situs of the property concerned (i.e., beneficial interests in the
securities) should be deemed to be the place where the asset (i.e.,
the securities) is situated.45 On this basis and by adopting the “place
of incorporation” approach, the beneficial interests in the underlying
securities will be property in Hong Kong if the securities are issued
by a Hong Kong Company.46



In all the circumstances, it would be advisable to register the security
document at the Companies Registry whether or not a floating
charge is created over the securities account. The process of
registration does not require any distinction between the security
interest over the securities account and the security interest over the
underlying securities themselves.

From a practical perspective, it would also be prudent for notice of
the security interest over the securities account to be given to the
broker/intermediary with which the securities account is held.

With respect to question (ii) above, depending on the operation and
nature of the securities account, any other assets including cash
may be credited to a securities account. For instance, cash may be
held in a securities account maintained with a brokerage firm where
an investor engages the brokerage firm to conduct securities margin
trading. However, generally speaking, only licensed banks and other
authorized institutions regulated by the Hong Kong Monetary
Authority under the Banking Ordinance47 are permitted to hold
money deposits for their customers. The analysis in this section 3
assumes that the relevant securities account does not hold any
assets other than securities, meaning that there will be no cash or
book debts in the account.

3.2 Choice of law: What law would a court in Hong Kong apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Hong Kong (or where Hong Kong’s
law governs the account, if relevant)

(i)    General
Generally speaking, where the CO is not applicable to the creation
and perfection of a security interest, a Hong Kong court will apply the



lex situs of the subject property to the creation and perfection of such
interest.48

If the pledgor is a Registered Non-Hong Kong Company, the general
rule is that where a specified charge is created on property in Hong
Kong, the CO is applicable to the creation and perfection of the
security interest and a Hong Kong court may apply Hong Kong law
to the creation and perfection of such security interest.

In addition, whether or not the CO is applicable to the creation and
perfection of the security interest, as the exercise of remedies
normally follows the mechanisms set out in the security document
without recourse to the court, the exercise of remedies should in
principle initially be a matter for the law of the security document49

(i.e., law of the relevant U.S. State), subject to the Relevant
Assumptions.50 Nevertheless, enforcement remedies are often
treated as procedural and, if so treated by the Hong Kong court, the
enforcement remedies may be decided by the lex fori,51 namely the
law of Hong Kong.

The analysis under subsections (ii)–(iv) below will elaborate on the
law that a Hong Kong court is likely to apply to the creation and
perfection of a security interest over the three types of subject
assets, which may be involved in this scenario. For the exercise of
remedies, the law that a Hong Kong court is likely to apply for the
situations in subsections (ii)–(iv) will be the same as explained in this
subsection (i) and will not be repeated in the subsections below.

(ii)   Directly Held Certificated Securities
For a security interest in directly held certificated securities credited
to a securities account, if the pledgor is a Registered Non-Hong
Kong Company and the security interest constitutes a specified
charge over Hong Kong property, the general rule is that the Hong
Kong court will apply Hong Kong law to the creation and perfection
of the security interest. The corollary is that if the pledgor is (i) not a
Registered Non-Hong Kong Company or (ii) a Registered Non-Hong
Kong Company but the security interest does not constitute a



specified charge over Hong Kong property, the CO is not applicable
to the registration of such security interest. Generally speaking,
where the CO is not applicable to the creation and perfection of a
security interest, a Hong Kong court will apply the lex situs (i.e., law
of the place where the property is situated at the time of creation of
the security) of the subject property in relation to creation and
perfection of a security interest.52

For conflict-of-law purposes, it has been suggested that the situs of
shares ought to be in the place of incorporation of the issuer.53 While
this legal issue is not settled, the “place of incorporation” approach
has received some support.54 It has also been suggested in some
older English authorities that the situs of shares ought to be the
place where the issuer’s share register is kept if the shares may only
be transferred by registration on a particular register.55 The general
legal position in Hong Kong is that a transfer of shares is not
complete until registration of the instrument of transfer.56 However,
the approach to be adopted by a Hong Kong court is not certain.
That said, the share register of a Hong Kong Company will usually
(although not always) be kept in Hong Kong—leading to the same
result as adopting the “place of incorporation” approach.

It follows from the above that to determine which law a Hong Kong
court will apply to the creation and perfection of the security interest,
at least the information on the place of incorporation of the issuer of
such securities is required.

(iii)  Shares Held in CCASS

An “owner” (i.e., the pledgor) of “uncertificated” shares held in
CCASS (see discussion in section 2.1 above on uncertificated
shares in Hong Kong) only has an equitable beneficial interest in the
shares. It has been suggested that the situs of the property
concerned (i.e., beneficial interests in the shares) should be deemed
to be the place where the asset (i.e., the shares) is situated.57



The law that a Hong Kong court will apply to the creation and
perfection of the security interest depends on whether the CO is
applicable.

Where the CO is not applicable, the lex situs of shares, as discussed
in section 1.1(a) (A)(I), may be determined by the place of
incorporation of the issuing company or the location of the relevant
share register. As the shares held through CCASS are held in Hong
Kong and the issuing company of the listed shares has to be a Hong
Kong Company or a Registered Non-Hong Kong Company, in
practice a Hong Kong court is likely to apply Hong Kong law to the
creation and perfection of the security interest.

Where the pledgor is a Registered Non-Hong Kong Company and
the security interest over the “uncertificated” shares held in CCASS
constitutes a “specified charge” over Hong Kong property, the CO is
applicable to the creation and perfection of the security interest, and
a Hong Kong court will likely apply Hong Kong law to the creation
and perfection of the security interest.

(iv)  Securities Account
(a)    Where the CO applies

Where the pledgor is a Registered Non-Hong Kong Company
and the security interest over the securities account
constitutes a “specified charge” over Hong Kong property, the
CO is applicable to the creation and perfection of the security
interest and a Hong Kong court will likely apply Hong Kong
law to the creation and perfection of the security interest.

(b)    Where the CO does not apply
Where the CO is not applicable to the creation and perfection
of the security interest, a Hong Kong court is likely to apply
the lex situs of the pledgor’s rights under the securities
account to the creation and perfection of a charge over the
securities account.58 Therefore to ascertain the applicable
law, the situs of such rights in this case should be first
determined.



As a matter of principle, the situs of a contractual right is the place in
which it may most properly be recovered.59 However, application of
this technical principle is often difficult and requires analysis of the
specific circumstances of the case, and case law authority on the
issue is not consistent.60 That said, there are certain propositions,
which may be distilled from the authorities:

•    The primary rule (primary rule) is that where there is an exclusive
jurisdiction clause stipulating the courts of one place, that place
will be the situs.61

•    The secondary rule (secondary rule) is that in the absence of an
exclusive jurisdiction clause, the agreed place of payment of
contractual debt will be the situs, irrespective of whether or not
the debtor has residence there.62

•    The tertiary rule (tertiary rule) is that in the absence of an
exclusive jurisdiction clause or agreed place of payment of
contractual debt, the debt is properly recoverable in the debtor’s
place of residence and thus such place will be the situs.63

•    If the situs can still not be determined according to the tertiary
rule, it has been suggested that the law of the place at which the
debt would be payable in the ordinary course of business should
apply.64 In the absence of a law of the place at which the debt
would be payable in the ordinary course of business, the place of
the “proper law” should be the situs (in other words, the law of the
place with the closest and most real connection to the transaction
should apply65).66

In determining the lex situs of the pledgor’s rights under the
securities account for the purposes of applying the above
propositions, the debtor will be the broker/ intermediary maintaining
the securities account as the account holder has contractual rights in
relation to the securities account (such as payment of interest and
dividends arising from the underlying securities in the securities
account from time to time) against the broker/intermediary, and such
broker/intermediary has corresponding obligations as “debtor” to the
account holder. Applying the tertiary rule, the “location” (or place of



residence) of the broker/intermediary, namely its place of
incorporation and any place in which it does business, will be
relevant. The place of the proper law (i.e., the governing law) of the
securities account agreement (as opposed to the law of the pledge
agreement itself, cf. the primary rule) will only be relevant if the
primary rule, secondary rule, and tertiary rule are not applicable and
there is no specific place at which the debt would be payable in the
ordinary course of business.

Therefore, based on the available information in this scenario, as the
broker/intermediary is “located” (i.e., incorporated or conducting
business) in Hong Kong, in the absence of an exclusive jurisdiction
clause or agreed place of payment of contractual debt, the situs of
the property is Hong Kong on the basis of the tertiary rule. The Hong
Kong court is likely to apply Hong Kong law to the creation and
perfection of a charge over the securities account.

b. The securities account is located in Hong Kong, and an Other
Jurisdiction’s law governs the account agreement

(i)    General
Generally speaking, where the CO is not applicable to the creation
and perfection of a security interest, a Hong Kong court will apply the
lex situs of the subject property to the creation and perfection of such
interest.67

If the pledgor is a Registered Non-Hong Kong Company, the general
rule is that where a specified charge is created on property in Hong
Kong, the CO is applicable to the creation and perfection of the
security interest and a Hong Kong court may apply Hong Kong law
to the creation and perfection of such security interest.

In addition, whether or not the CO is applicable to the creation and
perfection of the security interest, as the exercise of remedies
normally follows the mechanisms set out in the security document
without recourse to the court, the exercise of remedies should in
principle initially be a matter for the law of the security document68



(i.e., law of the relevant U.S. State), subject to the Relevant
Assumptions.69 Nevertheless, enforcement remedies are often
treated as procedural and, if so treated by the Hong Kong court, the
enforcement remedies may be decided by the lex fori,70 namely the
law of Hong Kong.

The analysis under subsections (ii)–(iv) below elaborates on the law
that a Hong Kong court is likely to apply to the creation and
perfection of a security interest over the three types of subject
assets, which may be involved in this scenario. For the exercise of
remedies, the law that a Hong Kong court is likely to apply for the
situations in subsections (ii)–(iv) will be the same as explained in this
subsection (i) and will not be repeated in the subsections below.

(ii)   Directly Held Certificated Securities
For a security interest in the directly held certificated securities
credited to a securities account, if the pledgor is a Registered Non-
Hong Kong Company and the security interest constitutes a
specified charge over Hong Kong property, the general rule is that
the Hong Kong court will apply Hong Kong law to the creation and
perfection of the security interest. The corollary is that if the pledgor
is (i) not a Registered Non-Hong Kong Company or (ii) a Registered
Non-Hong Kong Company but the security interest does not
constitute a specified charge over Hong Kong property, the CO is not
applicable to the registration of such security interest. Generally
speaking, where the CO is not applicable to the creation and
perfection of a security interest, a Hong Kong court will apply the lex
situs (i.e., law of the place where the property is situated at the time
of creation of the security interest) of the subject property in relation
to creation and perfection of a security interest.71

For conflict-of-law purposes, it has been suggested that the situs of
shares ought to be in the place of incorporation of the issuer.72 While
this legal issue is not settled, the “place of incorporation” approach
has received some support.73 It has also been suggested in some
older English authorities that the situs of shares ought to be the
place where the issuer’s share register is kept if the shares may only



be transferred by registration on a particular register.74 The general
legal position in Hong Kong is that a transfer of shares is not
complete until registration of the instrument of transfer.75 However,
the approach to be adopted by a Hong Kong court is not certain.
That said, the share register of a Hong Kong Company will usually
(although not always) be kept in Hong Kong—leading to the same
result as adopting the “place of incorporation” approach.

It follows from the above that to determine which law a Hong Kong
court will apply to the creation and perfection of the security interest,
at least the information on the place of incorporation of the issuer of
such securities is required.

(iii)  Shares Held in CCASS
An “owner” (i.e., the pledgor) of “uncertificated” shares held in
CCASS (see discussion in section 2.1 above on uncertificated
shares in Hong Kong) only has an equitable beneficial interest in the
shares. It has been suggested that the situs of the property
concerned (i.e., beneficial interests in the shares) should be deemed
to be the place where the asset (i.e., the shares) is situated.76

The law that a Hong Kong court will apply to the creation and
perfection of the security interest depends on whether the CO is
applicable.

Where the CO is not applicable, the lex situs of shares, as discussed
in section 1.1(a) (A)(I), may be determined by the place of
incorporation of the issuing company or the location of the relevant
share register. As the shares held through CCASS are held in Hong
Kong and the issuing company of the listed shares has to be a Hong
Kong Company or a Registered Non-Hong Kong Company, in
practice a Hong Kong court is likely to apply Hong Kong law to the
creation and perfection of the security interest.

Where the pledgor is a Registered Non-Hong Kong Company and
the security interest over the “uncertificated” shares held in CCASS
constitutes a “specified charge” over Hong Kong property, the CO is



applicable to the creation and perfection of the security interest, and
a Hong Kong court will likely apply Hong Kong law to the creation
and perfection of the security interest.

(iv)  Securities Account
(a)    Where the CO applies

Where the pledgor is a Registered Non-Hong Kong Company
and the security interest over the securities account
constitutes a “specified charge” over Hong Kong property, the
CO is applicable to the creation and perfection of the security
interest and a Hong Kong court will likely apply Hong Kong
law to the creation and perfection of the security interest.

(b)    Where the CO does not apply
Where the CO is not applicable to the creation and perfection
of the security interest, a Hong Kong court is likely to apply
the lex situs of the pledgor’s rights under the securities
account to the creation and perfection of a charge over the
securities account.77 Therefore to ascertain the applicable
law, the situs of such rights in this case should be first
determined.

As a matter of principle, the situs of a contractual right is the place in
which it may most properly be recovered.78 However, application of
this technical principle is often difficult and requires analysis of the
specific circumstances of the case, and case law authority on the
issue is not consistent.79 That said, there are certain propositions,
which may be distilled from the authorities:

•    The primary rule is that where there is an exclusive jurisdiction
clause stipulating the courts of one place, that place will be the
situs.80

•    The secondary rule is that in the absence of an exclusive
jurisdiction clause, the agreed place of payment of contractual
debt will be the situs, irrespective of whether or not the debtor has
residence there.81



•    The tertiary rule is that in the absence of an exclusive jurisdiction
clause or agreed place of payment of contractual debt, the debt is
properly recoverable in the debtor’s place of residence and thus
such place will be the situs.82

•    If the situs can still not be determined according to the tertiary
rule, it has been suggested that the law of the place at which the
debt would be payable in the ordinary course of business should
apply.83 In the absence of a law of the place at which the debt
would be payable in the ordinary course of business, the place of
the “proper law” should be the situs (in other words, the law of the
place with the closest and most real connection to the transaction
should apply84).85

In determining the lex situs of the pledgor’s rights under the
securities account for the purposes of applying the above
propositions, the debtor will be the broker/intermediary maintaining
the securities account as the account holder has contractual rights in
relation to the securities account (such as payment of interest and
dividends arising from the underlying securities in the securities
account from time to time) against the broker/intermediary, and such
broker/intermediary has corresponding obligations as “debtor” to the
account holder. Applying the tertiary rule, the “location” (or “place of
residence”) of the broker/intermediary, namely its place of
incorporation and any place in which it does business, will be
relevant. The place of the proper law (i.e., the governing law) of the
securities account agreement (as opposed to the law of the pledge
agreement itself, cf. the primary rule) will only be relevant if the
primary rule, secondary rule, and tertiary rule are not applicable and
there is no specific place at which the debt would be payable in the
ordinary course of business.

Therefore based on the available information in this scenario, a
Hong Kong court is likely to apply Hong Kong law to the creation and
perfection of the security interest on the basis of the tertiary rule as
the broker/intermediary is incorporated or conducting business in
Hong Kong in this scenario. The fact that the proper governing law of
the account agreement is the law of an Other Jurisdiction is, as



discussed above, a subordinate consideration to the location of the
broker/intermediary in determining the situs of the pledgor’s rights
under the securities account.

3.3 Choice of law: Other instances where the law of Hong Kong may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Hong Kong, but the issuer of
securities credited to the securities account is organized under the
law of Hong Kong, would Hong Kong’s law apply?

(i)    General
Generally speaking, where the CO is not applicable to the creation
and perfection of a security interest, a Hong Kong court will apply the
lex situs of the subject property to the creation and perfection of such
interest.86

If the pledgor is a Registered Non-Hong Kong Company, the general
rule is that where a specified charge is created on property in Hong
Kong, the CO is applicable to the creation and perfection of the
security interest and a Hong Kong court may apply Hong Kong law
to the creation and perfection of such security interest.

In addition, whether or not the CO is applicable to the creation and
perfection of the security interest, as the exercise of remedies
normally follows the mechanisms set out in the security document
without recourse to the court, the exercise of remedies should in
principle initially be a matter for the law of the security document87

(i.e., law of the relevant U.S. State), subject to the Relevant
Assumptions.88 Nevertheless, enforcement remedies are often
treated as procedural and, if so treated by the Hong Kong court, the
enforcement remedies may be decided by the lex fori,89 namely the
law of Hong Kong.

The analysis under subsections (ii)–(iv) below elaborates on the law,
which a Hong Kong court is likely to apply to the creation and



perfection of a security interest over the three types of subject
assets, which may be involved in this scenario. For the exercise of
remedies, the law that a Hong Kong court is likely to apply for the
situations in subsections (ii)–(iv) will be the same as explained in this
subsection (i) and will not be repeated in the subsections below.

(ii)   Directly Held Certificated Securities
For a security interest in the directly held certificated securities
credited to a securities account, if the pledgor is a Registered Non-
Hong Kong Company and the security interest constitutes a
specified charge over Hong Kong property, the general rule is that
the Hong Kong court will apply Hong Kong law to the creation and
perfection of the security interest. The corollary is that if the pledgor
is (i) not a Registered Non-Hong Kong Company or (ii) a Registered
Non-Hong Kong Company but the security interest does not
constitute a specified charge over Hong Kong property, the CO is not
applicable to the registration of such security interest. Generally
speaking, where the CO is not applicable to the creation and
perfection of a security interest, a Hong Kong court will apply the lex
situs (i.e., law of the place where the property is situated at the time
of creation of the security interest) of the subject property in relation
to creation and perfection of a security interest.90

For conflict-of-law purposes, it has been suggested that the situs of
shares ought to be in the place of incorporation of the issuer.91 While
this legal issue is not settled, the “place of incorporation” approach
has received some support.92 It has also been suggested in some
older English authorities that the situs of shares ought to be the
place where the issuer’s share register is kept if the shares may only
be transferred by registration on a particular register.93 The general
legal position in Hong Kong is that a transfer of shares is not
complete until registration of the instrument of transfer.94 However,
the approach to be adopted by a Hong Kong court is not certain.
That said, the share register of a Hong Kong Company will usually
(although not always) be kept in Hong Kong—leading to the same
result as adopting the “place of incorporation” approach.



It follows from the above that to determine which law a Hong Kong
court will apply to the creation and perfection of the security, at least
the information on the place of incorporation of the issuer of such
securities is required.

(iii)  Shares Held in CCASS
An “owner” (i.e., the pledgor) of “uncertificated” shares held in
CCASS (see discussion in section 2.1 above on uncertificated
shares in Hong Kong) only has an equitable beneficial interest in the
shares. It has been suggested that the situs of the property
concerned (i.e., beneficial interests in the shares) should be deemed
to be the place where the asset (i.e., the shares) is situated.95

The law that a Hong Kong court will apply to the creation and
perfection of the security interest depends on whether the CO is
applicable.

Where the CO is not applicable, the lex situs of shares, as discussed
in section 1.1(a) (A)(I), may be determined by the place of
incorporation of the issuing company or the location of the relevant
share register. As the shares held through CCASS are held in Hong
Kong and the issuing company of the listed shares has to be a Hong
Kong Company or a Registered Non-Hong Kong Company, in
practice a Hong Kong court is likely to apply Hong Kong law to the
creation and perfection of the security interest.

Where the pledgor is a Registered Non-Hong Kong Company and
the security interest over the “uncertificated” shares held in CCASS
constitutes a “specified charge” over Hong Kong property, the CO is
applicable to the creation and perfection of the security interest, and
a Hong Kong court will likely apply Hong Kong law to the creation
and perfection of the security interest.

(iv)  Securities Account
(a)    Where the CO applies

Where the pledgor is a Registered Non-Hong Kong Company
and the security interest over the securities account



constitutes a “specified charge” over Hong Kong property, the
CO is applicable to the creation and perfection of the security
interest and a Hong Kong court will likely apply Hong Kong
law to the creation and perfection of the security interest.

(b)    Where the CO does not apply
Where the CO is not applicable to the creation and perfection
of the security interest, a Hong Kong court is likely to apply
the lex situs of the pledgor’s rights under the securities
account to the creation and perfection of a charge over the
securities account.96 Therefore to ascertain the applicable
law, the situs of such rights in this case should be first
determined.

As a matter of principle, the situs of a contractual right is the place in
which it may most properly be recovered.97 However, application of
this technical principle is often difficult and requires analysis of the
specific circumstances of the case, and case law authority on the
issue is not consistent.98 That said, there are certain propositions,
which may be distilled from the authorities:

•    The primary rule is that where there is an exclusive jurisdiction
clause stipulating the courts of one place, that place will be the
situs.99

•    The secondary rule is that in the absence of an exclusive
jurisdiction clause, the agreed place of payment of contractual
debt will be the situs, irrespective of whether or not the debtor has
residence there.100

•    The tertiary rule is that in the absence of an exclusive jurisdiction
clause or agreed place of payment of contractual debt, the debt is
properly recoverable in the debtor’s place of residence and thus
such place will be the situs.101

•    If the situs can still not be determined according to the tertiary
rule, it has been suggested that the law of the place at which the
debt would be payable in the ordinary course of business should
apply.102 In the absence of a law of the place at which the debt



would be payable in the ordinary course of business, the place of
the “proper law” should be the situs (in other words, the law of the
place with the closest and most real connection to the transaction
should apply103).104

In determining the lex situs of the pledgor’s rights under the
securities account for the purposes of applying the above
propositions, the debtor will be the broker/intermediary maintaining
the securities account as the account holder has contractual rights in
relation to the securities account (such as payment of interest and
dividends arising from the underlying securities in the securities
account from time to time) against the broker/intermediary, and such
broker/intermediary has corresponding obligations as “debtor” to the
account holder. Applying the tertiary rule, the “location” (or “place of
residence”) of the broker/intermediary, namely its place of
incorporation and any place in which it does business, will be
relevant. The place of the proper law (i.e., the governing law) of the
securities account agreement (as opposed to the law of the pledge
agreement itself, cf. the primary rule) will only be relevant if the
primary rule, secondary rule, and tertiary rule are not applicable and
there is no specific place at which the debt would be payable in the
ordinary course of business.

Therefore based on the available information in this scenario, a
Hong Kong court is likely to apply Hong Kong law to the creation and
perfection of the security interest on the basis of the tertiary rule as
the broker/intermediary is incorporated or conducting business in
Hong Kong in this scenario. The fact that the proper governing law of
the account agreement is the law of an Other Jurisdiction is, as
discussed above, a subordinate consideration to the location of the
broker/intermediary in determining the situs of the pledgor’s rights
under the securities account.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Hong Kong, but if there exists an
intermediary in the holding system between the issuer and the



pledgor’s own direct intermediary who is located in Hong Kong,
would Hong Kong’s law apply, and if so, to what extent?
The choice-of-law analysis with respect to securities accounts
described in sections 3.1, 3.2, and 3.3 above would not apply where
the intermediary/broker located in Hong Kong is not in a direct
relationship with the pledgor since the pledgor has no privity of
contract with the intermediary/broker located in Hong Kong. The
choice-of-law analysis in section 3.3 with respect to directly held
certificated securities and shares held in CCASS would still apply,
however, and could, in certain circumstances, as laid out in those
sections, result in application of Hong Kong law.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Hong Kong

(A) Security Interest over Directly Held Certificated Securities
Generally speaking, security interest created by Hong Kong
incorporated companies is registrable under the CO if it is a
“specified charge”105 but the fact that a company is incorporated in
an Other Jurisdiction does not necessarily mean that the security
interest created by it is not registrable.

Under Hong Kong law, registration requirements may apply to a non-
Hong Kong company that is registered in Hong Kong. Typically, a
company incorporated in an Other Jurisdiction should be so
registered when it establishes a place of business in Hong Kong.
Then, if (i) the security interest constitutes a “specified charge” under
the CO and (ii) the asset over which the security interest is created is
property in Hong Kong, the security interest should be registered
within one month after the date of its creation.

In addition to any registration requirements, there are a number of
self-help measures that are commonly employed in Hong Kong to
facilitate enforcement of security interests over shares. The self-help
measures focus on potential impediments to enforcement, which
may arise when the person providing the security interest or the
directors of the issuer of the securities is uncooperative or



obstructive after a default. Customary practice in Hong Kong is for
the original certificates evidencing the shares being provided as
collateral to be delivered by the pledgor to the secured party,
together with instruments of transfer and contract notes (each duly
executed but with the transferee’s name blank, and left undated) in
respect of the relevant shares.

Most Hong Kong companies’ constitutional documents (articles of
association) give their directors discretion as regards approval of
registration of transfers of shares. Accordingly, well-drafted security
documents usually require the issuer of the shares to amend the
articles to remove this discretion in relation to transfers of shares
pursuant to the security documents. Further (but less commonly), the
articles of association of a private Hong Kong Company may contain
restrictions on the transfer of shares or there may be preemption
rights in relation to transfers of shares. In such circumstances, it is
essential to change the articles of association prior to taking the
security interest to facilitate enforcement of the security interest.

A further step to address the directors’ discretion point, which is
commonly taken, is to require delivery to the secured party at the
time of execution of the security documents of (i) signed but undated
letters of resignation of the directors of the issuer, (ii) undated
directors’ resolutions accepting the resignations, appointing new
directors (whose names are left blank) and approving the transfer of
relevant shares, and (iii) authority from the directors to the
beneficiary to complete the letters of resignation and resolutions on a
default. Combined, these documents can be put into effect on
enforcement to ensure the shares can be effectively transferred at
that time and the beneficiary can put in place its own management
team.

Another measure that is sometimes employed is to require the
pledgor to issue a proxy to the secured party enabling it to attend
and vote at shareholders meetings after a default has occurred. This
is a useful fallback if the secured party has not had time or not been



able formally to register the transfer of the shares after the default
but needs to act quickly to take control of the issuer.

In so far as registration of security interests at the Companies
Registry is concerned, the pledgor has a statutory obligation to
deliver (i) a completed and signed Form NM1 (Statement of
Particulars of Charge) with the prescribed fee (HK$340 as at June
30, 2020) and (ii) a certified copy of the security document, to the
Companies Registry for registration within one month after the date
of creation of the security interest.106 Secured parties, as persons
interested in the security interests, may also deliver the above
documents to the Companies Registry for registration.107 Where a
secured party has taken a security interest in 5 percent or more of
the shares in a listed company in Hong Kong, there may be a
requirement for the secured party to notify the Hong Kong Stock
Exchange and the issuer of the shares of the creation of the security
interest under Part XV of the SFO108 unless one of the statutory
exceptions applies.

Under Hong Kong law, a share certificate is prima facie evidence of
title of a shareholder to the shares represented by the certificate.109

This legal position does not affect the above analysis.

(B) Security Interest over Shares in Uncertificated Form or Rights
under the Securities Account
In addition to any registration requirements under the CO, notice of
the security interest should be given to the relevant
broker/intermediary as soon as practicable after the creation of the
security interest and the broker/intermediary should be required to
acknowledge the notice.110 Upon execution of the security
document, if the pledgor is a Registered Non-Hong Kong Company,
it has a statutory obligation to deliver (i) a completed and signed
Form NM1 (Statement of Particulars of Charge) with the prescribed
fee (HK$340 as at June 30, 2020) and (ii) a certified copy of the
security, to the Companies Registry for registration within one month
after the date of creation of the security.111 Secured parties, as



persons interested in the security interests, may also deliver the
above documents to the Companies Registry for registration.112

Further, shares held in CCASS, as the subject asset of a security,
should be transferred into the secured party’s stock account in
CCASS or the stock account of its broker/intermediary in order to
ensure the secured party maintains control over the security.

Where a secured party has a security interest in 5 percent or more of
the shares in a listed company in Hong Kong, there may be a
requirement for the secured party to notify the Hong Kong Stock
Exchange and the issuer of the shares of the creation of the security
under Part XV of the SFO unless one of the statutory exceptions
applies.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Hong Kong

Under the CO, if the pledgor is a Registered Non-Hong Kong
Company, the failure to register a registrable security interest within
the registration period would generally render the security interest
void against a liquidator and creditors of the pledgor so far as any
interest on its undertaking or property is conferred by the security
interest.113 Further, the debt secured by the collateral will become
immediately payable at the lender’s option when the charge
becomes void.114 Registration of the security interest at the
Companies Registry may also constitute notice to a subsequent
secured party of that security interest for the purposes of
establishing priority (see paragraph below).

While it is not a strict legal requirement for notice to be given to the
broker/intermediary in the case of creation of a charge or mortgage
(cf. an assignment), notice should preferably be so given because of
the rule in Dearle v. Hall 38 E.R. 475 relating to priority of competing
assignments of equitable interests and choses in action (legal or
equitable). The Dearle v. Hall rule essentially provides that where
there are two assignments of an equitable interest or a chose in
action, the first assignee to give notice to the debtor or trustee has



priority over the other assignee, unless the former has notice of the
latter’s assignment at the time it took its assignment. Therefore, a
secured party may risk losing priority to a later secured party who
takes a security interest over the same asset if notice is not given
before the later secured party takes such security interest. This is
especially important where the security interest is not registrable
under the CO because the pledgor is not a Registered Non-Hong
Kong Company and thus notice by way of registration is not
possible.

While, again, it is not a legal necessity provided there is evidence
that the notice was delivered, it would be good practice to obtain the
broker’s/intermediary’s acknowledgment of the notice.

Further, where the security document contains an absolute
assignment of a legal chose in action, such assignment qualifies as
a statutory assignment if, among other requirements, written notice
is given to the broker/intermediary pursuant to section 9 of the Law
Amendment and Reform (Consolidation) Ordinance.115 One
advantage of a statutory assignment is that the assignee can take
action against the broker/intermediary in its own name without
having to join the assignor as party to the action.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Hong Kong, does
a deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

A security interest over a deposit account is essentially a security
interest over the right to repayment of the money deposited. It can
therefore be classified as a security interest over a contractual debt.
Normally only cash can be credited into a deposit account.

For the sake of completeness, the CO provides that a charge over a
right to repayment of money in a deposit account is not regarded as
a charge on book debts of the company;116 thus a fixed charge over



a deposit account constituting Hong Kong property is not registrable
as a specified charge while a floating charge is.

4.2 Choice of law: What law would a court in Hong Kong apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Hong Kong (or where Hong Kong’s law governs the
account, if relevant)
Generally speaking, where the CO is not applicable to the creation
and perfection of a security interest, a Hong Kong court will apply the
lex situs of the subject property to the creation and perfection of such
interest.117 Therefore, to ascertain the applicable law, the situs of the
pledgor’s rights to the deposit account in this case should be first
determined.

As a matter of principle, the situs of a contractual right is the place in
which it may most properly be recovered.118 However, application of
this technical principle is often difficult and requires analysis of the
specific circumstances of the case, and case law authority on the
issue is not consistent.119 That said, there are certain propositions,
which may be distilled from the authorities:

•    The primary rule is that where there is an exclusive jurisdiction
clause stipulating the courts of one place, that place will be the
situs.120

•    The secondary rule is that in the absence of an exclusive
jurisdiction clause, the agreed place of payment of contractual
debt will be the situs, irrespective of whether or not the debtor has
residence there.121

•    The tertiary rule is that in the absence of an exclusive jurisdiction
clause or agreed place of payment of contractual debt, the debt is
properly recoverable in the debtor’s place of residence and thus
such place will be the situs.122



•    If the situs can still not be determined according to the tertiary
rule, it has been suggested that the law of the place at which the
debt would be payable in the ordinary course of business should
apply.123 In the absence of a law of the place at which the debt
would be payable in the ordinary course of business, the place of
the “proper law” should be the situs (in other words, the law of the
place with the closest and most real connection to the transaction
should apply124).125

As the bank (as debtor) is “located” (i.e., incorporated or carrying on
its banking business) in Hong Kong in this scenario meaning that
any bank account opened with that bank is also located in that
jurisdiction, the situs of the deposit account or, more accurately, the
rights in and to the deposit account, is likely to be Hong Kong
pursuant to the tertiary rule. The fact that the governing law of the
account is Hong Kong law may only be relevant as a residual factor.
An additional consideration is that in a banker-customer relationship
governed by Hong Kong law, unless otherwise expressly agreed, the
banker’s debt to the customer in respect of the latter’s account is
payable at the branch where the account is kept.126 The situs of the
debt is thus the jurisdiction in which the branch is situated.127 This
may be relevant to application of the secondary rule—as the account
is kept in a branch situated in Hong Kong, the situs of the account is
Hong Kong unless the primary rule applies.

If the pledgor is a Registered Non-Hong Kong Company and the
security interest created over the deposit account is a specified
charge (i.e., a floating charge over a company’s undertaking or
property) over Hong Kong property, the CO is applicable to the
creation and perfection of such security interest and a Hong Kong
court is likely to apply Hong Kong law to such creation and
perfection.

In addition, whether or not the CO is applicable to the creation and
perfection of the security interest, as the exercise of remedies
normally follows the mechanisms set out in the security document
without reference to the court, the exercise of remedies should in



principle initially be a matter for the law of the security document128

(i.e., law of the relevant U.S. State), subject to the Relevant
Assumptions.129 Nevertheless, enforcement remedies are often
treated as procedural and, if so treated by the Hong Kong court, the
enforcement remedies may be decided by the lex fori,130 namely the
law of Hong Kong.

b. The deposit account is located in Hong Kong and an Other
Jurisdiction’s law governs the account agreement
Generally speaking, where the CO is not applicable to the creation
and perfection of a security interest, a Hong Kong court will apply the
lex situs of the subject property to the creation and perfection of such
interest.131 Therefore to ascertain the applicable law, the situs of the
pledgor’s rights to the deposit account in this case should be first
determined.

As a matter of principle, the situs of a contractual right is the place in
which it may most properly be recovered.132 However, application of
this technical principle is often difficult and requires analysis of the
specific circumstances of the case, and case law authority on the
issue is not consistent.133 That said, there are certain propositions,
which may be distilled from the authorities:

•    The primary rule is that where there is an exclusive jurisdiction
clause stipulating the courts of one place, that place will be the
situs.134

•    The secondary rule is that in the absence of an exclusive
jurisdiction clause, the agreed place of payment of contractual
debt will be the situs, irrespective of whether or not the debtor has
residence there.135

•    The tertiary rule is that in the absence of an exclusive jurisdiction
clause or agreed place of payment of contractual debt, the debt is
properly recoverable in the debtor’s place of residence and thus
such place will be the situs.136

•    If the situs can still not be determined according to the tertiary
rule, it has been suggested that the law of the place at which the



debt would be payable in the ordinary course of business should
apply.137 In the absence of a law of the place at which the debt
would be payable in the ordinary course of business, the place of
the “proper law” should be the situs (in other words, the law of the
place with the closest and most real connection to the transaction
should apply138).139

As the bank (as debtor) is “located” (i.e., incorporated or carrying on
its banking business) in Hong Kong in this scenario meaning that
any bank account opened with that bank is also located in that
jurisdiction, the situs of the deposit account, or, more accurately, the
rights in and to the deposit account, is likely to be Hong Kong
pursuant to the tertiary rule. This is nonetheless based on the
assumption that the primary rule and the secondary rule are
inapplicable. The fact that the governing law of the account
agreement is the law of an Other Jurisdiction is only a subordinate
consideration to the location of the bank and the bank account in
determining situs of the pledgor’s rights in and to the deposit
account.

If the pledgor is a Registered Non-Hong Kong Company and the
security interest created over the deposit account is a specified
charge (i.e., a floating charge over a company’s undertaking or
property) over Hong Kong property, the CO is applicable to the
creation and perfection of such security interest and a Hong Kong
court is likely to apply Hong Kong law to such creation and
perfection.

In addition, whether or not the CO is applicable to the creation and
perfection of the security interest, as the exercise of remedies
normally follows the mechanisms set out in the security document
without reference to the court, the exercise of remedies should in
principle initially be a matter for the law of the security document140

(i.e., law of the relevant U.S. State), subject to the Relevant
Assumptions.141 Nevertheless, enforcement remedies are often
treated as procedural and, if so treated by the Hong Kong court, the



enforcement remedies may be decided by the lex fori,142 namely the
law of Hong Kong.

However, having said the above, this scenario is rather unlikely
because if the deposit account is located in Hong Kong and held by
a Hong Kong bank, it is very unlikely that the account agreement will
be governed by the law of an Other Jurisdiction.

4.3 Choice of law: Other instances where the law of Hong Kong may
apply

There may be other circumstances, which affect the analysis,
including the jurisdiction of the courts designated under the exclusive
jurisdiction clause, the agreed place of payment of the contractual
debt, and the place at which the debt would be payable in the
ordinary course of business.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Hong Kong

Notice of a security interest should be given to the account bank as
soon as practicable after creation of the security interest and the
bank should be required to acknowledge notice (or if the bank is the
secured party, the bank should be deemed to have acknowledged
notice) and give certain ancillary undertakings/confirmations such as
that the bank (a) has no notice of any other charge over the bank
account, (b) has no rights or equities itself over the bank account, (c)
will pay the deposit to the secured party on receipt of notice of a
default by the pledgor, and (d) will provide details of the bank
account to the holder of the security interest on request.

Upon execution of the security interest, if it is registrable, the pledgor
has a statutory obligation to deliver (i) a completed and signed Form
NM1 (Statement of Particulars of Charge) with the prescribed fee
(HK$340 as at June 30, 2020) and (ii) a certified copy of the security
document, to the Companies Registry for registration within one
month after the date of creation of the security interest.143 Secured



parties, as persons interested in the security interests, may also
deliver the above documents to the Companies Registry for
registration.144

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Hong Kong

Under the CO, failure to register a registrable security interest within
the registration period would render the security interest void against
a liquidator and creditors of the company.145 Further, the debt
secured by the collateral will become immediately payable at the
lender’s option if the charge becomes void.146 Registration of the
security interests at the Companies Registry may also constitute a
notice to a subsequent secured party for the purposes of
establishing priority (see paragraph below).

While it is not a strict legal requirement for notice to be given to the
account bank in the case of creation of a charge or mortgage (cf. an
assignment), notice should preferably be so given as soon as
practicable after creation of the security interest because of the
Dearle v. Hall rule, which concerns priority of competing assignments
of equitable interests and choses in action. A secured party risks
losing priority to a later secured party who takes security interest
over the same asset if notice is not given before the later secured
party takes such security interest. This is especially important where
the security interest is not registrable under the CO because the
pledgor is not a Registered Non-Hong Kong Company and thus
notice by way of registration is not possible.

Further, where the security document contains an absolute
assignment of a debt or legal chose in action, such assignment will
qualify as a statutory assignment if, among other requirements,
written notice is given to the bank pursuant to section 9 of the
LARCO. One advantage of a statutory assignment is that the
assignee can take action against the debtor of the assigned debt
(i.e., the bank) in its own name without having to join the assignor as
party to the action.



While, again, it is not a legal necessity for the security interest to be
valid provided there is evidence that the notice was delivered to the
bank, it is good practice to obtain the bank’s acknowledgment of the
notice and the ancillary undertakings/ confirmations set out in the
responses to section 4.5 as direct evidence of the bank’s receipt of
the notice of the security interest and the bank’s agreement to
certain obligations that may be imposed on it under the notice. A
well-drafted security document will usually include a clause requiring
the pledgor to procure the delivery of an acknowledgment from the
account bank to the secured party within a specified timeline. In that
case, it could be possible that the failure of the pledgor to do so may
constitute a technical breach of the pledgor.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Hong Kong

Generally speaking, corporate authority for a pledgor formed and
registered in Hong Kong depends on (i) the structure of the
transaction, (ii) restrictions in the constitutional documents of the
pledgor, and (iii) statutory restrictions.

Structural Issues: Under Hong Kong law, generally speaking, a
director owes fiduciary duties to his company and should act in its
best interests. Related to this, it is important that the pledgor derives
“corporate benefit” from the granting of the security interest when
securing obligations of other parties, cf. a director will not be in
breach of his fiduciary duty if he ensures that corporate benefit is
derived from a transaction. Corporate benefit is generally harder to
substantiate when a company grants an upstream or crossstream
security interest. If directors are in breach of their fiduciary duties,
the security interest may be challenged at the instance of a liquidator
or shareholders, particularly if the beneficiary of the security interest
knew or ought to have known that the directors were in breach of
their fiduciary duties in approving the security interest or that the
company would not derive corporate benefit from granting the



security interest. In the circumstances, it is usually appropriate to
obtain both shareholders’ and directors’ approval of any security
interest provided by a company, which secures liabilities incurred by
a third party. The resolutions of the directors should in particular
consider carefully whether it is in the interests of the company to
provide the security interest and be able to conclude, with reasons,
that it is. Where it is difficult to see any benefit to a company,
consideration should be given to the payment of some kind of
commission or payment for the provision of the security interest.

Constitutional Documents: The company must not do any act or
exercise any power, which it is not authorized to do or exercise
under its articles of association, although it is true that this has
largely been removed as a potential problem by recent amendments
to the CO.147 However, to the extent that there is any constitutional
impediment, it may be possible to amend the articles prior to
entering into the security interest to remove the restriction. Further,
constitutional documents of a company, such as the model articles
for private companies limited by shares provided in schedule 2 to the
Companies (Model Articles) Notice (Cap. 622H), often contain
restrictions on a director’s right to vote and to be counted for quorum
purposes in respect of a transaction in which he is interested. Even
in cases where the constitutional documents of a company do not
expressly provide that a director can vote and form a quorum in
respect of a transaction in which he is interested, under common law
such director is generally not entitled to vote and form a quorum
without the informed consent of the company148—thus the company
may still, prima facie, need to authorize the conduct of the interested
director in advance or ratify the director’s breaches of fiduciary duties
and affirm the interested transaction by way of a shareholders
resolution.149 For the sake of completeness, a director must always
declare material interests in a transaction with the company in
accordance with sections 536–539 of the CO. Welldrafted articles of
association of private companies should include provisions
permitting directors to vote and be counted in quorums of meetings
provided they declare their interests in relevant transactions.



Statutory Restrictions: The CO restricts the granting of security
interest by a company in connection with a loan made by any person
to (A) a director of the company or a body corporate controlled by
such a director or (B) a director of a holding company of the
company or a body corporate controlled by such a director, unless
there is “prescribed approval”150 of the members of the company
and/or the holding company.151 Generally speaking, a “specified
company”152 must not provide a security interest in connection with
(A) a quasiloan made by any person to a director, (B) a loan or
quasiloan made by any person to an entity connected with a director,
(C) a quasiloan made by any person to a director of its holding
company, (D) a loan or quasiloan made by any person to an entity
connected with a director of its holding company, (E) a credit
transaction entered into by any person for a director or an entity
connected with a director, or (F) a credit transaction entered into by
any person as creditor for a director of its holding company or an
entity connected with such a director, unless there is “prescribed
approval”153 of the members of the company and/or the holding
company.154 However, there may be statutory exceptions to the
aforementioned restrictions, for instance, where the aggregate value
of the loan, quasiloan, or credit transaction in connection with which
the company or “specified company” provides its security interest
and any other relevant transaction or arrangement does not exceed
5 percent of (a) the value of the company’s net assets or (b) the
amount of company’s calledup share capital.155

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Hong
Kong or any particular Other Jurisdiction, or if the pledgor’s chief
executive office is located in Hong Kong?

If the pledgor is organized under the laws of Hong Kong, generally
speaking, one may follow the analysis in the above parts with
respect to the position for a pledgor, which is a Registered Non-Hong
Kong Company, subject to one or two minor differences. For
instance, the CO will apply to registration of a “specified charge” over



both Hong Kong and foreign property created by a Hong Kong
Company but the CO will only apply to registration of a “specified
charge” over Hong Kong property, but not foreign property, created
by a Registered Non-Hong Kong Company.

If the pledgor is incorporated in an Other Jurisdiction but its chief
executive office is located in Hong Kong, as mentioned in
“Highlights” section, the pledgor may need to be registered as a
Registered Non-Hong Kong Company if having the office in Hong
Kong means that the company has established a place of business
in Hong Kong. The analysis above for a Registered Non-Hong Kong
Company would then apply.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Hong Kong, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

It is generally advisable to execute an additional security agreement
governed by Hong Kong law if (i) the register of the certificated
securities is located in Hong Kong or (ii) the certificated securities
are issued by a company in Hong Kong, or (iii) (perhaps less
importantly if either of the latter points does not apply) the pledgor is
a Hong Kong company. The agreement would typically take the form
of a charge or mortgage. Generally, there should be no issues for
agreements in such forms (including an agreement that incorporates
the concept of a collateral agent or security trustee and includes trust
arrangements) under Hong Kong law. In a syndicated loan
transaction, a security interest is normally granted in favor of a
financial institution as security trustee or agent to hold the security
on behalf of all syndicate members.



Where Hong Kong law is relevant to the validity, enforceability, or
priority of a security interest, it is generally advisable to incorporate
specific provisions in a U.S. law–governed security agreement
dealing with these issues.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Hong Kong

If the secured asset is sold by the secured party in ordinary
circumstances (e.g., on default by the pledgor or debtor and no other
rights have arisen in relation to the assets, such as pursuant to a
purported sale by the pledgor in breach of the security agreement
and without the prior consent of the secured party), the secured
party will generally have a right to the proceeds of the asset upon
enforcement up to the amount secured by the security interest.

However, the secured party’s interests in the proceeds may be
subject to competing interests if the pledgor goes insolvent. In such
a case, the extent of the secured party’s interests in the proceeds
depends on the priorities of the competing security interests over
that same asset. As this questionnaire only concerns regular
corporate financing transactions and does not cover the impact of
bankruptcy, insolvency, or other proceedings, the rules on priorities
will not be discussed further.

No further steps are required to be taken to perfect a security
interest in such proceeds and to establish priority therein. Some
security agreements may include provisions, which state expressly
that the security interest extends into the proceeds of sale of the
relevant secured asset and that, on enforcement, the sale proceeds
may be applied in satisfaction of the amount secured but such
provisions are not strictly necessary.

G.5 Rehypothecation of collateral under the law of Hong Kong

Generally speaking, a secured party is only permitted to exercise a
power of sale if there is a default. A right of sale on default is implied



by law even if it has not been expressly provided in a security
document.156

A secured party to a legal mortgage over shares157 or an equitable
mortgage over shares where there is an agreement to create a legal
mortgage over them158 has a right to “foreclose,” meaning that it has
the right to shut out the pledgor from the mortgaged shares by
making itself the absolute owner of the shares, with the sanction of
the court (which will be further discussed in section G.6 below).159

Security documents often attempt to expand the rights of the
secured party exercisable on default, which may include a power to
pledge or “rehypothecate” (a term that is not commonly used in Hong
Kong and does not have a distinct legal meaning although it is
probably most akin to a charge) or even to use the secured assets
as a means for a receiver to operate a pledgor’s business as a going
concern with a view to paying off the secured debts on enforcement
of the security interest.

G.6 Exercise of remedies under the law of Hong Kong

The actions that a secured party can take to enforce a security
interest are, as mentioned, typically incorporated into the security
document with a view to enabling the secured party to act without
reference to the courts; i.e., self-help remedies are available.

For a security interest over shares, a Hong Kong law security
agreement will usually give the secured party rights to (i) take
possession of and sell the charged property such as by private sale
or public auction, (ii) exercise voting rights attached to the shares
and the consequential rights arising therefrom, (iii) receive dividends
and other distributions paid on shares, and (iv) appoint a receiver to
take relevant enforcement action on its behalf rather than taking
action in its own name. Where all the shares in a company are held
as a security interest, the security agreement will often also give
power to the secured party to replace the board of directors with its
own nominees. This will facilitate (a) the secured party taking over



the management of the company (which may be an additional power
afforded by the security agreement) and (b) the transfer of shares to
any relevant third party as the company’s existing directors may be
uncooperative during the enforcement process.

When a secured party is exercising a power of sale, it should do so
using reasonable care to ensure that the best price is obtained at the
time the sale takes place. Further, enforcement may be limited by
bankruptcy, insolvency, liquidation, other laws of general application
relating to rights of the secured parties, general principles of equity
and concepts of reasonableness, good faith and fair dealing,
provisions of Hong Kong law, and public policy in Hong Kong.

Generally speaking, a secured party will not itself take over
ownership of charged securities. However, should it wish to do so, it
would need to obtain a court order to “foreclose” on the shares. If a
foreclosure order is obtained, the court will generally give the pledgor
a period of time (usually six months) from the date of the foreclosure
order nisi to repay the debt, failing which the foreclosure order will be
made absolute. However, foreclosure often involves elaborate and
expensive court proceedings and is therefore not a commonly used
remedy in Hong Kong. Exercising the remedy of foreclosure also
means that the secured party cannot exercise other remedies to
recover the debt as a foreclosure order absolute extinguishes the
debt.160

If the secured assets include Hong Konglisted shares, there are
additional considerations that the secured party should be aware of
on enforcing the security interest.

First, if a secured party holds 5 percent or more of a listed
company’s shares as collateral, it is required under the SFO to
disclose this to the Hong Kong Stock Exchange and the relevant
listed company in normal circumstances (such as where no statutory
exception applies).161 Also, when it takes steps to enforce the
security interest and offers the shares for sale under its power of
sale, or when it obtains title to the shares as a result of enforcement,



the pledgor and the secured party would have to disclose their
respective interests.162 This is because there has been a change in
the nature of the secured party’s interests in the listed shares in such
enforcement process. If the secured party’s interest drops below 5
percent in the listed company’s shares or its holding otherwise
crosses a whole percentage point, this would also need to be
disclosed.163 However, certain disclosure obligations may not apply
if a statutory exception applies, such as where the secured party is a
“qualified lender” for the purposes of a transaction entered into in the
ordinary course of events.164 An authorized institution (i.e., a bank or
other deposit taking financial institution regulated by the Hong Kong
Monetary Authority under the BO) is an example of a qualified
lender.

Second, as noted above, a secured party has a duty to exercise the
power of sale in good faith and to secure a proper or fair price for the
shares at the time it actually sells. Often, a secured party sells the
listed shares on the open market in parts as it will have the least
depressing effect on the share price, thus ensuring that a fair price is
obtained. When exercising its power of sale, the secured party may
consider seeking independent expert advice in order to ensure that it
has taken all reasonable steps to obtain a proper price for the
shares.

Third, there may be a limited risk of insider dealing when a secured
party enforces the security interest over listed shares. Insider dealing
may be found to have taken place if the secured party is a connected
person under the SFO or receives “insider information” related to the
listed company and subsequently deals in its shares. It is therefore
advisable for the secured party to appoint receivers to assist with
enforcement of the security interest to mitigate the risks of insider
dealing.

Fourth, under the Code on Takeovers and Mergers and Share
Buybacks, a mandatory offer for all the shares and related securities
of a public company will need to be made where a person acquires
30 percent or more of the company’s voting rights or, if it already



holds 30 percent to 50 percent of the voting rights of the public
company, that person acquires another 2 percent or more of such
voting rights within a 12-month period. A secured party should be
aware of these triggers and seek further advice if unsure of its
position. In some circumstances, a waiver may be obtained from the
Hong Kong Securities and Futures Commission.
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•    Indian law contemplates only two kinds of securities—physical
and dematerialized (i.e., shares that have been converted into an
electronic format and are represented as values stored in
dematerialized securities accounts regulated by depositories,
instead of physical certificates). Typically, in India, a security
interest over securities is created by a pledge. Under Indian law, a
pledge is a possessory form of security interest and requires the
pledgor to deposit the securities with the secured party, with an
intention to create a pledge over them.



•    The procedure for creation and perfection of a pledge over
physical securities in India is largely similar to the procedures
followed in common law countries, including handing over the
actual or constructive custody of the securities certificates to the
secured party (or its agent) by the pledgor as described in detail
in section 1.3 below. For securities held in dematerialized forms,
in addition to complying with the procedural requirements for
creating a security interest, there are certain specific requirements
and reporting obligations, which must be followed to perfect the
security interest.

•    A person who is not a resident of India (for example a company
incorporated outside India) cannot freely pledge securities that it
holds in an Indian company. Under Indian law, there are certain
restrictions on who the secured party can be and on the end use
of proceeds secured by such a pledge.

•    In India, it is possible, upon occurrence of a default, to enforce a
pledge over securities without requiring the assistance of judicial
authorities or court intervention if the secured party follows the
prescribed procedure for enforcement.

•    For a company incorporated under Indian law to grant a security
interest, certain requirements for corporate authorizations and
consents will have to be complied with. These include restrictions
on providing collateral for a loan taken by a director of a company
or a person in whom the director is interested.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of India for purposes
of creating and perfecting a security interest?

Under Indian law, the term “securities” includes shares, bonds,
debentures, etc.1 Securities are considered movable property in
India and can, therefore, be either hypothecated (where the
possession of the securities is retained by the pledgor and only an
equitable interest is created in favor of the secured party) or pledged
(where the possession of the securities is handed over to the



secured party). Securities held in physical form can be pledged by a
deposit or delivery of the certificates for such securities; pledges of
securities that are held in dematerialized form require filings with the
depository. While a security interest can be created over all kinds of
securities, creation of a security interest over government securities
is subject to conditions laid down in the legislations applicable to
government securities, including legislation for the incorporation of
the government securities issuer.

In India, interests in business trusts and partnerships are not treated
as “securities” for the purposes of creating and perfecting a security
interest. Shares of limited liability companies are considered
“securities” under Indian law over which a security interest can be
created and perfected.

Where indebtedness of an issuer is represented by an instrument
such as a bond, debenture, etc., the instrument will be treated as a
“security” under Indian law. However, where the underlying
indebtedness is not represented by any instrument, e.g., where the
loan is documented only in the form of a loan agreement, such
indebtedness will not be treated as a “security.”

P.2 Are debt securities treated differently from equity securities under
the law of India for purposes of creating and perfecting a security
interest in such securities?

No, Indian law does not treat debt securities and equity securities
differently for the purposes of creating and perfecting a security
interest in such securities.

P.3 Under what circumstances is intercompany debt a “security”
under the law of India?

An intercompany debt will typically be considered a “security” only if
such debt is represented by an instrument such as a bond or a
debenture. A promissory note will not be considered a security.



1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in India apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of India and the certificates
are located in India

Creation and Perfection: Where the issuer of the certificated
securities is organized under Indian law and the certificates are
physically located in India, the applicable law for creation and
perfection of a security interest will be Indian law.

Effect of Perfection and Priority: In the event the issuer of the
certificated securities is organized under Indian law and the
certificates are physically located in India, the applicable law for
ascertaining the effect of perfection of the security interest and
priority of such security interest will be Indian law.

Remedies: In case of the issuer of the certificated securities being
organized under Indian law, and the certificates being physically
located in India, the applicable law for the exercise of remedies
against collateral will be Indian law.

b. The issuer is organized under the law of India and the certificates
are located in an Other Jurisdiction

Creation and Perfection: Where the issuer of the certificated
securities is organized under Indian law and the certificates are
physically located in an Other Jurisdiction, the applicable law for
creation of a security interest will be the law of the Other Jurisdiction
unless (i) contractually agreed otherwise, (ii) the secured party is
organized under the law of India, or is an Indian citizen or a person
resident in India, or (iii) the security is a government security and its



governing law states otherwise2, in which case creation and
perfection requirements under Indian law will be applicable to the
security interest.

Effect of Perfection and Priority: In the event the issuer of the
certificated securities is organized under Indian law and the
certificates are physically located in an Other Jurisdiction, the
applicable law for ascertaining the effect of perfection of the security
interest and priority of such security interest will be Indian law.

Remedies: Where the issuer of the securities is incorporated in India,
applicable Indian laws with respect to transfer of securities will have
to be complied with in case of an enforcement of the pledge.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in India

Creation and Perfection: In the event the issuer of the certificated
securities is organized under the law of an Other Jurisdiction and the
certificates are physically located in India, parties are free to choose
the governing law.

Effect of Perfection: A court in India would rely on the laws of the
jurisdiction chosen in the security agreement to determine the
manner and effect of the perfection of the security interest, in case
the issuer of the certificated securities is organized under the law of
an Other Jurisdiction and the certificates are physically located in
India.

Remedies: Any enforcement of the security interest in such a case
will be subject to laws of the Other Jurisdiction chosen in the security
agreement.

1.2 Choice of law: Other instances where India’s law may apply

Creation of Security Interest in Favor of a Nonresident
In case of creation of a security interest over securities issued by an
Indian company in favor of an entity or natural person resident in an



Other Jurisdiction, prior approval of the Reserve Bank of India (i.e.,
the central bank of India, hereinafter RBI) may be required for
creation and enforcement of such security interest. The need for
approval of the RBI depends on the nature of the secured party and
the obligation secured by the security interest, among other
considerations. Further, on enforcement of the security interest, if the
securities are sought to be transferred to a person resident outside
India, such transfer must comply with the relevant pricing regulations
(which apply to sale of shares of Indian companies by nonresident
shareholders as per the foreign exchange management rules and
regulations) and be in compliance with the Indian foreign direct
investment policy.

Creation of Security Interest in Connection with a Loan to Directors
or Other Interested Persons
A company incorporated in India is prohibited from granting a
security interest in connection with a loan given to a director of the
company or to any person in whom the director is interested (subject
to certain exceptions, such as a company that is in the business of
providing collateral or loans to its wholly owned subsidiary).3

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of India

In the event an Indian court applies Indian law to creation and
perfection of a security interest, then, unless the security interest has
been created and perfected in accordance with the laws applicable
to creation and perfection of security interest in India, the court will
not recognize creation of the security interest. In such a case, the
creditor will be treated as an unsecured creditor. Additionally, in
respect to any benefits (such as voting powers, dividend rights,
interest rights prior to enforcement), which may arise out of the
collateral, such benefits must also be specifically secured in
accordance with the laws applicable to creation and perfection of
security interest.



Under Indian law, a security interest in the form of pledge on “directly
held” certificated securities, i.e., securities held in physical form, can
only be created by a deposit or delivery of possession of the
certificates for such securities with an intention to create pledge over
such securities.

Filings are required to be made with the Registrar of Companies
within 30 days from creation of the pledge in order to perfect such
security interest over securities issued by a company incorporated
under Indian law in favor of a secured party. Only where such
security interest has been perfected, will the security interest be
recognized by the liquidator in the event of liquidation of the pledgor.

Further, to the extent a security is held in physical form, the security
certificate will embody the rights inherent in the asset. However,
unless specifically contractually agreed otherwise, a security interest
over securities does not immediately entitle the secured party to
claim the benefits attached to the securities, such as voting powers,
dividend rights, interest rights, prior to enforcement of the pledge.
Such rights will have to be contractually extended to the secured
party.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of India

If the pledgor defaults in its obligations, the secured party may (i)
bring suit and retain the collateral or (ii) sell the collateral, after giving
the pledgor reasonable notice, without any prior court intervention.

In order to give effect to any sale of shares pursuant to an invocation
of a pledge, where the issuer of the securities is incorporated in
India, applicable Indian laws with respect to transfer of securities,
e.g., registration of transfer of the securities by the company in case
of physical securities, filings with depositories in case of transfer of
dematerialized securities, etc., will have to be complied with.

The secured party will have preference over all unsecured creditors
but will be equally ranked with creditors of workmen dues.



In the event of institution of insolvency proceedings over the assets
of the pledgor, the priority of the pledge over the pledged securities
will rank above all unsecured debts of the pledgor, except that it will
rank pari passu to any workmen’s dues of the pledgor.

A company is prohibited from granting a security interest in
connection with a loan given to a director of the company or to any
person in whom the director is interested (subject to receipt of any
corporate authorizations as may be required under applicable laws
or certain exceptions, such as instances of a company that is in the
business of providing collateral or loans to its wholly owned
subsidiary)4 as the case may be. Any security interest granted in
contravention of this rule will be void.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in India apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of India

Under Indian law, the only kind of uncertificated securities are
securities held in dematerialized form in the depository system. The
two main depositories in India are the National Securities Depository
Limited (NSDL) and the Central Depository Services (India) Limited
(CDSL). The depository will be the registered owner on the books of
the issuer.

For the purpose of operation as a securities broker (intermediary) in
India, entities must seek registration with the Securities and
Exchange Board of India (SEBI) and in turn be subject to the
application of Indian law. This registration allows for entities to act as
agents of depositories (termed “depository participants”) and act as
intermediaries between individual security holders and the



depository. However, the depository will record the individual as the
beneficial owner (holder) of the securities and not the depository
participant that acts as an intermediary. The depository will have
knowledge of the individual beneficial owner.

Therefore, in case of the issuer of dematerialized securities being a
company incorporated in India, the securities will be subject to Indian
law with regard to the creation and perfection of a security interest,
the effect of such perfection, and the available remedies.

2.2 Choice of law: Other instances where India’s law may apply

Creation of Security Interest in Favor of a Nonresident
In case of creation of a security interest over securities issued by an
Indian company in favor of an entity or natural person resident in an
Other Jurisdiction, prior approval of the RBI may be required for
creation and enforcement of such security interest. The need for
approval of the RBI depends on the nature of the secured party and
the obligation secured by the security interest, among others.
Further, on enforcement of the security interest, if the securities are
sought to be transferred to an entity or natural person resident
outside India, such transfer must comply with the relevant pricing
regulations and be in compliance with the Indian foreign direct
investment policy.

Creation of Security Interest in Connection with a Loan to Directors
or Other Interested Persons
A company is prohibited from granting a security interest in
connection with a loan given to a director of the company or to any
person in whom the director is interested (subject to certain
exceptions, such as a company that is in the business of providing
collateral or loans to its wholly owned subsidiary).5

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of India

In case of pledge over dematerialized securities, the pledgor will
have to file “Annexure W”/“Pledge Request Form” for recording a



pledge over dematerialized securities. The pledgor and the secured
party, however, must have a beneficiary account (through a
depository participant) with the same depository (i.e., NSDL or
CDSL). Until the depository records the creation of the security
interest over the dematerialized securities, the security interest does
not stand created.

In addition, requisite filings are required to be made with the
Registrar of Companies within 30 days from creation of the pledge in
order to perfect such security interest over securities issued by a
company incorporated under Indian law, in favor of a company
incorporated under Indian law or in favor of a natural person who is
an Indian citizen or resident. Only where such security interest has
been perfected, will the security interest be recognized by the
liquidator in the event of liquidation of the pledgor.

A security interest over dematerialized securities does not
immediately entitle the secured party to claim the benefits attached
to the securities like voting powers, dividend rights, interest rights,
etc., prior to enforcement of the pledge. Such rights will have to be
contractually extended to the secured party.

In the event an Indian court applies Indian law applicable to creation
and perfection of security interest, then unless the security interest
has been created and perfected in accordance with the laws
applicable to creation and perfection of security interest in India, the
court will not recognize the security interest. In such a case, the
creditor will be treated as an unsecured creditor.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of India

If the pledgor defaults on the secured debt, the secured party may (i)
bring suit and retain the securities pledged as collateral or (ii) sell the
collateral on giving the pledgor a reasonable notice. To give effect to
any sale of shares pursuant to enforcement of a pledge, where the
issuer of the securities is incorporated in India, applicable Indian
laws with respect to transfer of securities (e.g., filings with



depositories in case of transfer of dematerialized securities) will have
to be complied with.

In the event of institution of insolvency proceedings over the assets
of the pledgor, the pledge over the pledged securities will rank above
all unsecured debts of the pledgor, except that it will rank pari passu
to any workmen’s dues of the pledgor.

A company is prohibited from granting a security interest in
connection with a loan given to a director of the company or to any
person in whom the director is interested (subject to the receipt of
any corporate authorizations as may be required under applicable
laws or certain exceptions, such as a company that is in the
business of providing collateral or loans to its wholly owned
subsidiary)6 as the case may be. Any security interest granted in
contravention of this rule will be void.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of India, (i) would
a securities account to which securities are credited constitute a
category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Under Indian law, a securities account to which dematerialized
securities are credited is not a distinct and separable category of
collateral from the securities in such securities account. Only
dematerialized securities can be credited to a securities account of a
securities account holder.

3.2 Choice of law: What law would a court in India apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?



a. The securities account is located in, or is maintained by a
broker/intermediary located in, India (or where India’s law governs
the account, if relevant)
Under Indian law, creation of a security interest over a securities
account is not possible. Only the securities therein can be pledged.

Any dematerialized securities belonging to an Indian company must
necessarily be stored in a securities account created by a depository
participant in an Indian depository.

In addition, any depository participant must create securities
accounts in India with the Indian depository, which negates the
question of the location of the depository participant (the equivalent
of the broker dealer) influencing the law applicable to an Indian
security. Any account opened with an Indian depository is located in
India, and any dematerialized securities of an Indian company
cannot be stored in a securities account other than one created
under Indian law.

With reference to the dematerialized securities stored within such
securities account, given that the securities account is located in
India, or being maintained by a depository in India,7 Indian law will
be the law applicable to (i) the creation and perfection of a security
interest; (ii) the effect of perfection, nonperfection, or priority of such
security interest; and (iii) the exercise of remedies against such
collateral.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, India, and an Other Jurisdiction’s law
governs the account agreement
Under Indian law, the creation of a security interest over a securities
account is not possible.

With regard to securities credited to such an account, in case of the
securities account being located in India (or with an intermediary
registered in India), the courts will apply Indian law to determine (i)
the creation and perfection of the security interest over the
securities; (ii) the effect of perfection or priority of such a security



interest; and (iii) the exercise of remedies against such collateral.
Courts in India will apply all relevant rules and regulations provided
by SEBI as well as the operative guidelines issued by depositories in
connection with the aforementioned issues, even if the agreement
specifically provides that the laws of an Other Jurisdiction govern the
account agreement or those issues.

3.3 Choice of law: Other instances where the law of India may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in India, but the issuer of securities
credited to the securities account is organized under the law of India,
would India’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in India, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in India, would
India’s law apply, and if so, to what extent?
Under Indian law, creation of a security interest over a securities
account is not possible. The creation of a security interest in the
securities credited to a securities account is regulated as provided
below.

It is not possible that there could be an intermediary in the holding
system located in India between the issuer and the pledgor’s own
direct intermediary.

Creation and Perfection of Security Interest
Where the issuer of the securities concerned is organized under
Indian law, the securities can only be credited to a securities account
located in India and must be credited to such an account by way of
intermediaries that are subject to Indian law. Therefore, the
applicable law for the determination of perfection requirements for
the security interest in such securities will be Indian law.

Remedies: Where the issuer of the securities is incorporated in India,
applicable Indian laws with respect to transfer of securities will have



to be complied with in case of an enforcement of the pledge.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of India

As mentioned above, under Indian law, creation of a security interest
over a securities account is not possible.

A security interest may be created over the securities credited to a
securities account, in accordance with the procedure provided in
Indian law for creation of a security interest in dematerialized
securities. A pledge on dematerialized securities can be created by
the pledgor complying with the procedure specified by the
depositories for creation of such pledge, such as filing the “Annexure
W”/“Pledge Request Form.”

In addition, requisite filings are required to be made with the
Registrar of Companies within 30 days from creation of the pledge in
order to perfect such security interest over securities of a company
incorporated under Indian law, in favor of a company incorporated
under Indian law or by a natural person who is an Indian citizen or
resident. Only where such security interest has been perfected, will
the security interest be recognized by the liquidator in the event of
liquidation of the pledgor.

A security interest over dematerialized securities does not
immediately entitle the secured party to claim the benefits attached
to the securities like voting powers, dividend rights, interest rights,
etc., prior to enforcement of the pledge. Such rights will have to be
contractually extended to the secured party.

In the event an Indian court applies Indian law applicable to creation
and perfection of security interest, then unless the security interest
has been created and perfected in accordance with the laws
applicable to creation and perfection of security interest in India, the
court will not recognize the security interest. In such a case, the
creditor will be treated as an unsecured creditor.



3.5 Effect of an enforceable security interest against third parties and
priority under the law of India

As mentioned above, under Indian law, creation of a security interest
over a securities account is not possible.

With regard to the securities credited to such an account, a security
interest can be created. Under Indian law, where the issuer of the
securities proposed to be pledged is incorporated in India, perfection
of such security interest would be subject to due and proper
perfection of a security interest under Indian law by registering the
security interest with the Registrar of Companies in the prescribed
form, within 30 days of the creation of such security interest. The
failure to register the charge with the Registrar of Companies will
result in the security interest being void in an insolvency proceeding
vis-à-vis the liquidator or a creditor of the company.

If the pledgor defaults in payment of an obligation, the secured party
may (i) bring a suit and retain the securities pledged as collateral or
(ii) sell the collateral, on giving the pledgor reasonable prior notice,
without any court intervention.

To give effect to any sale of shares pursuant to an invocation of a
pledge, where the issuer of the securities is incorporated in India,
applicable Indian laws with respect to transfer of securities (e.g.,
filings with depositories in case of transfer of dematerialized
securities) will have to be complied with.

The secured party will have preference over all unsecured creditors
but will be equally ranked with creditors of workmen dues.

In the event of institution of insolvency proceedings over the assets
of the pledgor, the priority of the pledge over the pledged securities
will rank above all unsecured debts of the pledgor, except that it will
rank pari passu to any workmen’s dues of the pledgor.

A company is prohibited from granting a security interest in
connection with a loan given to a director of the company or to any



person in whom the director is interested (subject to certain
exceptions, such as a company that is in the business of providing
collateral or loans to its wholly owned subsidiary).8 Any security
interest granted in contravention of this rule will be void.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of India, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

Under Indian law, the only kind of asset that can be credited to a
deposit account is cash. A deposit account, however, does not
constitute a category of collateral separate from the assets credited
in such deposit account. In the event a security interest is created
over the deposit account, the security interest typically extends to the
underlying assets credited to such deposit account.

4.2 Choice of law: What law would a court in India apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, India (or where India’s law governs the account, if
relevant):

Creation and Perfection: The applicable law for creation and
perfection of security interest over a deposit account located in India
will be governed by Indian exchange control laws. Under Indian law,
there are restrictions on opening foreign-currency denominated
accounts for persons resident in India where the deposit account is
located in India.

A deposit account is located in India if it is “maintained” in India. For
a bank account to be maintained in India, the following requirements
must be met: (i) the banking entity is licensed to carry on the



business of banking in India and (ii) the designated bank branch at
which the bank has created the bank account must be in India (as
part of creating new bank accounts, banks usually require the
specification of a “home branch” or some other equivalent, and
certain operations of the bank account are required to be done at
such home branch).

Effect of Perfection and Priority: Where the deposit account (or the
bank maintaining such deposit account) is located in India, the
applicable law for determining the effect of perfection and the priority
will be Indian law.

Remedies: In the event the deposit account is located in India, the
applicable law for exercise of remedies will be Indian law.

b. The deposit account is located in, or is maintained by a bank
located in, India, and an Other Jurisdiction’s law governs the account
agreement

Creation and Perfection: In case of a deposit account (or the bank
maintaining such deposit account) being located in India, the
applicable law for creation and perfection of security interest over
such a deposit account will be Indian law.

Effect of Perfection and Priority: In case of the deposit account (or
the bank maintaining such deposit account) being located in India,
the applicable law for determining the effect of perfection and priority
will be Indian law.

Remedies: In the event the deposit account is located in India, the
applicable law for exercise of remedies will be Indian law.

4.3 Choice of law: Other instances where the law of India may apply

There are none.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of India



Under Indian law, cash in a bank account is treated as movable
property. As collateral, the holder of the bank account may grant a
security interest in some or all of the cash in a bank account either
(a) in favor of a third party or (b) in favor of the bank. Where the
security interest is provided to a third party, the security interest over
the cash deposit may either be through a fixed or floating charge.
The nature of the charge will determine the restrictions placed on the
usage of the bank account.

To create a valid fixed charge over the cash deposit, the secured
party must be able to exercise control over the cash deposit (which
is usually in a designated account) and there need to be restrictions
on the depositor’s control over the cash deposit, preventing the
depositor from freely making withdrawal, overdrafts, etc.

On the other hand, the charge is more likely to be treated as a
floating charge if the depositor can make withdrawals, overdrafts
from the deposit account without any restriction.

Where the security interest is provided in favor of the bank at which
the deposit is held, the security interest can be created in the same
manner as for a third party, i.e., through a security document
creating a charge. However, it is commonplace for the agreement
with depositors to give the bank the right to set off any liabilities due
to the bank.

Under Indian law, there is a mandatory requirement of registration of
charge. Under Indian law, any charge created over a deposit account
located in India must be registered with the Registrar of Companies
in the prescribed form, within 30 days of the creation of charge.
Further, in case of creation of a charge over deposits, the details of
such charge must be filed, with the Central Registrar (CERSAI)9 as
required under the Securitization and Reconstruction of Financial
Assets and Enforcement Act, 2002 (SARFAESI Act),10 which allows
for certain self-help remedies to secured creditors. Further, under the
Insolvency and Bankruptcy Code, 2016,11 certain specified creditors
are also required to register with information utilities (entities that act



as repositories of financial information regarding companies and
authenticate and provide such information for usage and verification
during insolvency proceedings, IU) in cases of bankruptcy to allow
for the recording and collecting of information relating to borrowers,
the details of their loans, and security interest grants and other
credit-related information.

The failure to register the charge with the Registrar of Companies
will result in the security interest being void in an insolvency
proceeding vis-à-vis the liquidator or a creditor of the company.
Failure to make the filing with the CERSAI or to provide information
on the IU may result in monetary penalties being imposed on the
secured party but will not impact the creation or perfection of the
security interest.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of India

Under Indian law, a creditor who has registered its charge with the
Register of Companies has the right to take possession (right to take
proceeds/cash out of the deposit account) of the charged assets and
sell such assets, provided the security documents empower the
secured creditor to do so and the creditor provides reasonable notice
to the owner of the collateral (the pledgor).

Under the Recovery of Debts due to Banks and Financial Institutions
Act, 1993 (DRT Act),12 banks (including branches of foreign banks
licensed to conduct the business of banking in India as scheduled
commercial banks) and financial institutions (including debenture
trustees) can approach the debt recovery tribunal for recovery of
debts above a stipulated amount. The DRT Act provides an
alternative and speedier mode of recovery for banks and financial
institutions than the ordinary court process.

Additionally, banks, specific financial institutions, debenture trustees,
and asset reconstruction companies can seek remedies under the
SARFAESI Act, which allows for enforcement of a security interest



(including hypothecation) in favor of a secured creditor, without
intervention of the court or tribunal, by such creditor itself, provided
consent is obtained from secured creditors representing not less
than 60 percent in value of the secured claims being enforced.

The priority of security interest over a deposit account will be the
same as applicable to securities. The secured party will have
preference over all unsecured creditors but will be equally ranked
with creditors of workmen dues.

In the event of institution of insolvency proceedings over the assets
of the pledgor, the priority of the security interest over the deposit
account will rank above all unsecured debts of the depositor, except
that it will rank pari passu to any workmen’s dues of the depositor.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of India

An analysis must be made as to whether creating a security interest
is permitted under the pledgor’s charter documents, i.e., its
memorandum of association and articles of association. Similarly,
the charter documents of a company incorporated in India in favor of
whom a security interest is being created must expressly permit such
creation of security interest in favor of the entity.

Under Indian corporate law, for an Indian company to create a
security interest over its assets it must obtain authorization from its
board of directors. Subject to certain exceptions, to create a security
interest to secure a loan to any other body corporate (which could be
a parent, affiliate, group company, etc.) with a value that exceeds 60
percent of the pledgor’s paid-up share capital, free reserves, and
securities premium account, or 100 percent of its free reserves and
securities premium account (whichever is more), an authorization of
the shareholders of the pledgor will be required.



Further, any creation of a security interest in favor of a related
party13 of the pledgor may need prior approval of the pledgor’s
shareholders by way of a resolution passed at a shareholder
meeting, depending on the nature of the security interest and the
paid-up capital and net worth of the pledgor.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of India or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in India?

No, as stated above, there are certain specific requirements that
must be met for ensuring valid perfection of the security interest. In
cases where the pledgor is a company incorporated in India,
perfection requirements under Indian law must be met for ensuring
enforceability of the charge in India. For example, non-registration of
charges created over securities held by a company would result in
the security interest being void in an insolvency proceeding vis-à-vis
the liquidator or a creditor of the pledgor. In cases where the pledgor
and the secured party are incorporated under Indian law, perfection
requirements must be complied with even if the securities certificates
are physically located in an Other Jurisdiction.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of India, the jurisdiction of formation
of the issuer, or in the case of certificated securities, the jurisdiction
where the certificates are located, or (ii) incorporating specific
provisions in a security agreement governed by the law of the
applicable U.S. State?

In the event a security interest is being created (i) in assets that are
located in India or (ii) by a pledgor resident in India or (iii) in favor of
a secured party resident in India, as a result of which creation,
perfection, or remedies would be governed by Indian law, the
authors recommend executing an Indian law–governed security



agreement for ease of any enforcement actions that require judicial
intervention.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of India

The security interest will continue in the proceeds of the original
collateral if the description of the collateral in the security agreement
expressly extends thereto. The rules pertaining to creation,
perfection, and priority under Indian law remain the same for the
proceeds. If the security agreement does not extend to proceeds, the
secured party will be treated as an unsecured creditor in regards to
the proceeds.

G.5 Rehypothecation of collateral under the law of India

The rights related to sell, pledge, rehypothecate, or otherwise
dispose of the collateral will be available to the secured party only
after the enforcement of the security interest.

G.6 Exercise of remedies under the law of India

Some of the remedies that would be available under Indian law for a
secured party for enforcement of a security interest in case of
debtor’s default would be as follows:

(i)    Upon the occurrence of a default, the secured party may either
(a) bring a civil suit against the debtor and retain the collateral or,
in the alternative, (b) invoke the security interest and sell the
collateral after giving reasonable notice of sale to the debtor.

(ii)   Enforcement by way of a civil suit will usually be time-consuming
in India due to delay in the Indian judicial process, as well as
various appellate remedies available to parties. The DRT Act14

provides for a more efficacious judicial process for enforcement
of a security interest. However, only Indian banks and certain
specified financial institutions in India can seek recourse under
the DRT Act.



(iii)  Separately, as mentioned above, specific banks, financial
institutions, debenture trustee, etc., may seek recourse under
the SARFAESI Act15 for self-help enforcement without requiring
court intervention.

(iv)  Specifically, in case of enforcement of security interest over
securities, as mentioned previously, a share pledge can be
enforced without requiring court assistance, when, as it is usual,
parties agree in advance to sell the pledged securities without
intervention of court.

(v)   To invoke a security interest in the form of pledge, under Indian
law, the secured party is statutorily required to provide a
reasonable notice to the pledgor prior to initiating the sale of the
collateral. The time period for the statutory notice is however not
prescribed by law and it is advisable that the notice period be
agreed upfront in the terms of the security agreement. Three to
seven days’ notice is generally considered reasonable. In cases
where a reasonable notice was not provided, enforcement of
pledge has been challenged and held to be void by courts in
India. Additionally, until such time as the pledged securities are
sold by the secured party (including after invocation but prior to
the actual sale), the debtor has a right to redeem the pledge by
payment of all amounts due.

(vi)  The sale proceeds from the sale of collateral are required to be
appropriated toward the payment of the debt due from the
debtor. The balance of the sale proceeds remaining after the
debt (and expenses of realizing upon the collateral, if
contractually agreed) has been repaid in full must be returned to
the pledgor. If the sale proceeds are less than the debt due (and
agreed expenses), the debtor remains liable for the unpaid
amount.
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Highlights

•    In Indonesia, there is a lack of available sources of private
international law, Indonesian case law, or coverage of this subject
by Indonesian legal writers. Although a draft bill on International
Private Civil Law is currently being considered in Indonesia’s
legislative body, the bill has not been passed into law as of the
date of this writing. Because of this limitation, the authors based
the responses in respect of issues of private international law on
their understanding of Dutch private international law (considering
the shared roots and history between Indonesia and the
Netherlands1).2

•    There is no equivalent concept to “perfecting” a security interest
under Indonesian law. Once a security interest is created, it is
generally enforceable. There is no distinction between a security
interest becoming enforceable against the pledgor and a security
interest being enforceable against third parties.



•    Please find below several comments vis-à-vis the litigation
process in Indonesia (the Indonesian Litigation Disclaimer):
    Indonesian judges have very broad fact-finding powers and a

high level of discretion in relation to which those powers are
exercised.

    Indonesian court judgments are not systematically published
and the courts are sometimes unfamiliar with sophisticated
commercial or financial transactions, in practice leading to a
lack of predictability in the interpretation and application of
Indonesian legal principles.

    Factors, issues, and evidence affecting judgments of
Indonesian courts may not be immediately apparent on the
face of the court documents in question.

    Indonesian court decisions can be found wanting in any
proper and complete legal and factual analysis of the issues at
hand, and at times the courts may not have determined cases
based on their merits or the legal and factual analysis
presented in the proceedings. For example, an Indonesian
court may not give effect to provisions in an agreement if to do
so would be contrary to “public policy” or “ordre public” of the
Republic of Indonesia.

    In Indonesia, any parties may file any lawsuit against any
party based on any grounds. Any unjustifiable legal basis
being raised by any parties in a litigation case may be broadly
interpreted by the Indonesian judges to serve a certain
purpose, leading to an unpredictable outcome.

•    While a security interest in shares could, in theory, be created by
fiduciary assignment and a security interest in debt securities by a
formal pledge (provided that possession of the debt securities are
transferred to the secured party), these methods are almost never
used in practice and will be ignored for the remainder of the
chapter.

P. Preliminary: Securities as Collateral



P.1 What constitutes a “security” under the law of Indonesia for
purposes of creating and perfecting a security interest?

There is no single, authoritative regulatory definition of a “security”
under Indonesian law for purposes of creating and perfecting a
“security interest.” Rather, the law dealing with creating perfected
security interests in Indonesia sets out general principles and
methods of establishing security interests in different forms of
“assets” and then lists the type of assets capable of being subject to
security interests by such principles or methods. The form of in rem
security interests under Indonesian law (i.e., security interests that
create preferential rights for the holder of the security interest, even
in bankruptcy) are (i) mortgage (applicable to land and “objects
related to land”), (ii) fiduciary assignment (applicable to “movable”
assets [both tangible or intangible] and certain immovable assets);
(iii) pledge (usually applicable to bank accounts and shares, which
are occasionally referred to in this chapter as a “formal pledge”), and
(iv) hypothec (applicable to registered sea vessels and registered
aircraft). No security interest would arise under Indonesian law if an
instrument or asset is not capable of being secured by any of the
above arrangements (i.e., it is a “closed system” of security interests
and preferred rights). In this context, fiduciary assignment potentially
has the widest coverage. It is applicable to both tangible and
intangible “movable” assets. However, in practice, the registration
office for fiduciary assignments (the “fiduciary registration office”)
may from time to time refuse the registration of a fiduciary
assignment of certain assets (e.g., although previously allowed, the
office has not been accepting registration of fiduciary assignment of
bank accounts). In practice, it is possible to have a successful
registration of fiduciary assignment of receivables and insurance
proceeds. The authors of this chapter have not seen registration of
fiduciary assignment of interests in business trusts, partnerships,
and limited liability companies.

In the broader context of what constitutes “securities,” such as equity
shares or debt instruments, a short review of an Indonesian capital
markets law concept called “efek” described in section P.3 may



provide a helpful analogy to the UCC concept of “securities”
(although this capital market law concept has little direct application
to the creation of a perfected security interest in Indonesia as
explained above).

P.2 Are debt securities treated differently from equity securities under
the law of Indonesia for purposes of creating and perfecting a
security interest in such securities?

In the context of creation of a perfected security interest in
Indonesia, no explicit distinction is made between “equity” and “debt”
securities. Rather, the analysis would turn on whether certain forms
of assets would be capable of being secured under one of the
security interest arrangements described in section P.1. For
example, shares are generally secured by way of a pledge, while
receivables (including debt securities) are secured by way of
fiduciary assignment. Pledge and fiduciary assignment have their
own means of creating a perfected security interest.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Indonesia?

As noted, the law on creation of a perfected security interest in
Indonesia operates as a closed system by setting out general
principles and methods of establishing a security interest in an
enumerated list of assets capable of being secured by such
principles and methods. In this context, whether intercompany debt
is a “security” or not is of limited relevance. Rather, the creation of a
perfected security interest in receivables (representing a payment
obligation between two parties) arising from “intercompany debt” is
done by way of fiduciary assignment of “receivables.” In the broader
context of whether an intercompany debt may be understood as
“securities,” a short review of an Indonesian capital market law
concept called “efek” may provide a helpful analogy to the UCC
concept of “securities.” Efek is defined in Law No. 8 Year 1995
regarding capital market as (i) certain enumerated instruments (an
IOU, commercial paper, bonds, shares, debt obligation, mutual



funds, futures, and their derivatives) (ii) having the attribute of a
“valuable instrument” (surat berharga).3 The first prong is broad
enough to accommodate a wide range of debt (including arguably,
intercompany debt). As for the second prong, on the basis of a legal
doctrine proposed by legal scholars in Indonesia, the concept of
“surat berharga” generally requires that the following three elements
be present:

1.    An evidentiary basis of a purposely created instrument (in writing
or electronically)

2.    Such instrument manifesting certain monetary repayment rights
or a transfer of wealth

3.    Exhibition of an ease of transfer by way of endorsement or via
physical delivery

To the extent an intercompany debt failed to exhibit one or more of
the three elements of “surat berharga” described above, it would not
have been considered “securities” under the Indonesian capital
market law context.

1. Collateral Consisting of Directly Held
Certificated Securities

In Indonesia, directly held certificated securities (shares and bonds)
would be considered “bearer” securities. This “bearer” form is not
very common in Indonesia and is hardly used in practice these days.

1.1 Choice of law: What law would a court in Indonesia apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Indonesia and the
certificates are located in Indonesia
Under the Dutch legal regime, the principle of lex rei sitae or lex
contractus applies to the creation of a security interest in tangible



assets. In other words, the law of the location of the tangible
collateral (including bearer [i.e., certificated] securities) applies to
questions relating to the (a) creation of a perfected security interest
and (b) enforcement of a secured party’s rights, titles, or interests in
the collateral.

The authors have no reason to believe that Indonesian legal
treatment of this issue would vary from Dutch legal treatment.

Creation: Applying the above principle, Indonesian courts should
apply Indonesian law in determining questions relating to the
creation of a security interest in bearer securities located in
Indonesia.

Perfection and Priority: There is no equivalent concept to “perfecting”
a security interest under Indonesian law. There is indeed no
distinction between a security interest becoming enforceable against
the pledgor and a security interest being “perfected” to be
enforceable against third parties. An Indonesian court would likely
apply Indonesian law with respect to priority.

Remedies: If a security interest in bearer securities is being enforced
in Indonesia, it is likely that an Indonesian court would apply
Indonesian law in the exercise of remedies against such collateral.

b. The issuer is organized under the law of Indonesia and the
certificates are located in an Other Jurisdiction

Creation and Enforceability: The Dutch legal principle of lex rei sitae
or lex contractus (the law of the location of the tangible collateral
should apply to the creation, perfection, and enforcement of a
secured party’s rights, titles, or interest in the collateral) would likely
apply to the creation of a security interest in bearer securities.

In this example, an Indonesian court should (in theory) apply the
laws of the Other Jurisdiction with respect to the creation, priority,
and enforceability of the security interest of the bearer securities.
However, this has not (to the authors’ knowledge) been tested,



because Indonesian courts would normally not be called to hear
disputes concerning bearer securities not located within its
jurisdiction.

Enforcement: If an Indonesian court were asked to rule on
perfection, priority, and remedies where the securities are located
outside of Indonesia, it is uncertain whether Indonesian law would
apply in this example. The court would first review whether the
submission meets all the formalities to be accepted and tried to
determine whether the court has jurisdiction to try the case. If the
court finds that it has jurisdiction, by law it is required to try the case.
In doing so it will entertain the submission of the evidence in support
of the arguments made, including expert testimonials on the matter.
The court would use Indonesian law of civil procedure to review the
case and determine the applicable law.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Indonesia

Creation and Enforceability: In this example, consistent with the
Dutch legal principle of lex rei sitae or lex contractus (the law of the
location of the tangible collateral should apply to the creation,
perfection, and enforcement of a secured party’s rights, titles, or
interest in the collateral) an Indonesian court should apply
Indonesian law with respect to the creation and enforceability of the
security interest in bearer securities.

Perfection and Priority: There is no equivalent concept to perfecting
a security interest under Indonesian law. There is indeed no
distinction between a security interest becoming enforceable against
the pledgor and a security interest being enforceable against third
parties.

An Indonesian court would likely apply Indonesian law with respect
to the priority of security interests in bearer securities located in
Indonesia.



Remedies: Similarly, if a security interest in bearer securities is being
enforced in Indonesia, it is likely that an Indonesian court would
apply Indonesian law in the exercise of remedies against such
collateral.

1.2 Choice of law: Other instances where Indonesia’s law may apply

There are no other circumstances in which Indonesian law would
apply.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Indonesia

The relevant Indonesian laws applicable to security interests in
bearer shares and bonds are articles 1150 to 1160 of the Indonesian
Civil Code (ICC) and article 53 of the Indonesian Company Law.4
Indonesian law requires that the pledged property be removed from
the pledgor’s possession and be physically transferred to the
secured party or a third party agreed to by the pledgor and the
secured party (such as a custodian) in order for the pledge to be
enforceable.

As noted, there is no concept analogous to perfection in Indonesia.
The only constitutive requirement for the creation and enforceability
of a formal pledge (such that the security interest becomes
enforceable against the debtor/pledgor and third parties) is that the
pledged asset be physically transferred out of the possession of the
pledgor. There are no other steps required to perfect it.

As a bearer security, the certificate would embody the rights inherent
in the shares or bonds, and possession of the certificate would prove
who held the rights.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Indonesia

As noted, there is no concept analogous to perfection in Indonesia.
The only constitutive requirement for the creation and enforceability



of a formal pledge (such that the security interest becomes
enforceable against the debtor/pledgor and third parties) is that the
pledged asset be physically transferred out of the possession of the
pledgor. There are no other steps required to perfect it. The party in
physical possession of the collateral would therefore have priority.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Indonesia apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Indonesia?

•    Uncertificated (Registered) Shares

Creation and Enforceability: The general view under Indonesian law
(which would likely adopt principles found in Dutch private
international law) is to follow the rule that a security interest in
uncertificated (registered) shares in an Indonesian company should
be governed under Indonesian law, as the corporate seat or place of
incorporation of the company. In this context, it is likely that
Indonesian court will apply Indonesian law with respect to creation of
a perfected security interest, its priority, and its enforceability (which
requires that the formal pledge be registered in the relevant
company’s register of shareholders).5 However, an increasing
number of practitioners in Indonesia take the view that a security
interest in shares in an Indonesian company can be subject to a
foreign security agreement, provided that such a security agreement
complies with the mandatory requirements of the creation of a formal
pledge under Indonesian law. Even though the enforcement of such
a foreign security agreement could be initiated before a foreign court,
the ultimate enforcement of the rights connected to the shares would
have to be made against the Indonesian company in Indonesia.
While a security interest in uncertificated shares could, in theory, be



created by fiduciary assignment (i.e., the law does not prohibit
creating a security interest in shares by fiduciary assignment), a
formal pledge is, in practice, the only possible means of creating a
security interest in this context because the fiduciary registration
office has not accepted registration of fiduciary assignment in
uncertificated shares.

Enforcement: If a party decides to enforce the security agreement by
way of foreclosure or the sale of the shares to a third party in an
Indonesian court, or to challenge such enforcement, an Indonesian
court will potentially apply Indonesian law to the security agreement
in its entirety (i.e., without regard to the law of foreign jurisdictions
governing it).

•    Uncertificated (Registered) Debt Securities

In Indonesia, security interests in uncertificated debt securities
(including receivables) issued by an Indonesian company are
effected by way of a fiduciary assignment governed by Indonesian
law.

With respect to the creation, recognition, and enforcement of a
security interest in uncertificated debt securities, the authors
understand that registered debt securities are treated as contractual
claims under Dutch law rather than as a separate category of
collateral and that the conflict-of-law rules in the Netherlands
regarding security interests in contractual claims are not certain.6

In this context, Indonesian courts will likely apply Indonesian law for
the creation and enforceability of the security interest. However, it
may be possible (although not guaranteed) that an Indonesian court
would recognize the validity of a security interest in uncertificated
debt securities of an Indonesian company created under a security
document, such as a security agreement, governed by the laws of an
Other Jurisdiction, provided that the relevant requirements for the
creation of a valid security interest under Indonesian law (by
fiduciary assignment) are also satisfied.



2.2 Choice of law: Other instances where Indonesia’s law may apply

There are no other circumstances the authors are aware of in which
Indonesian law would be applicable.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Indonesia

Under Indonesian law, a formal pledge of shares of an Indonesian
company requires registration in the company’s register of
shareholders.

A fiduciary assignment of uncertificated debt securities is effectuated
against third parties by (i) drawing a notarial deed (in Bahasa
Indonesia) between the transferor (pledgor) and the transferee
(secured party); (ii) affixation of “stamp” tax (nominal amount of less
than USD $1) on the relevant documents (in order to be admissible
as evidence in court); (iii) registering the agreements in the fiduciary
registration book (kept by governmental agencies in Indonesia); and
(iv) providing notification and obtaining acknowledgment of the
transfer (security interest) from the securities issuer.

The fiduciary assignment is validly created upon registration of the
deed of transfer. However, as long as the transfer has not been
notified, and acknowledged, by the issuer of the encumbered debt
securities, this issuer may still make payment to the registered
securities holder in discharge of its debts to such holder. The
notification should be officially served upon the issuer by a court
bailiff, at least theoretically so.7 In recent practice, some courts
would not entertain such service. The acknowledgment of the
transfer by the issuer can be done in writing on the deed of transfer.
The legal effect of the notification or acknowledgment is that the
issuer can thereafter no longer validly settle with the registered debt
securities holder and is required to make payments directly to the
secured party.



2.4 Effect of an enforceable security interest against third parties and
priority under the law of Indonesia

As noted, in Indonesia there is no concept analogous to perfection. A
formal pledge of registered shares or a fiduciary assignment of debt
securities, when validly created and regulatory steps are fulfilled,
would establish priority against third parties. There are no other
steps required to perfect it.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Indonesia, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Indonesian law does not appear to view the securities account as
constituting a category of collateral separate from the underlying
securities.

Certain derivatives (warrants, rights related to equity) can be
credited to securities accounts. Cash is normally credited to a
deposit account (discussed in section 4 below).

3.2 Choice of law: What law would a court in Indonesia apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Indonesia (or where Indonesia’s law
governs the account, if relevant)
In light of the lack of available sources of private international law in
Indonesia, and subject to the passage of the draft bill on



International Private Civil Law being considered in the Indonesian
legislature, the authors relied heavily on their knowledge of concepts
and rules of the relevant law in the Netherlands, given the shared
roots and history between Indonesia and the Netherlands.

Based on the authors’ understanding of Dutch law, courts in the
Netherlands would likely apply the law of the territory where the
securities account is maintained in the context of creation and
enforcement of a security interest in such account.

The Netherlands court will, for purposes of identifying the country
where the account is maintained, most likely initially look to the place
that has been agreed between the account holder and the
intermediary, provided that the intermediary’s maintenance of the
account is subject to regulatory supervision in the place so agreed. If
the place of the relevant intermediary cannot be determined [under
this rule], it will be most likely determined on the basis of various
other factors, such as the location of the office or branch where the
relevant intermediary treats the securities account as being
maintained for regulatory purposes, accounting or internal or
external reporting . . . [or the] location of any office or branch of the
relevant intermediary with which the account holder deals, or the
terms of account statements or other reports prepared by the
relevant intermediary that reflect the balance of the account holder’s
interest in the securities account.8

Subject to the Indonesian Litigation Disclaimer discussed in the
highlights section above, Indonesian court would probably not
deviate from the standard applied in the Netherlands described
above, although there is no way of knowing how an Indonesian court
would rule in any given situation.

However, if enforcement of the security interest against an
Indonesian entity in Indonesia becomes necessary, it is possible that
an Indonesian court will apply Indonesian law vis-à-vis enforcement
requirements.



b. The securities account is located in, or is maintained by a
broker/intermediary located in, Indonesia, and an Other Jurisdiction’s
law governs the account agreement
In light of the lack of availability of sources of private international
law in Indonesia, and subject to the passage of the draft bill on
International Private Civil Law being considered in the Indonesian
legislature, the authors relied heavily on their knowledge of concepts
and rules of the relevant law in the Netherlands, given the shared
roots and history between Indonesia and the Netherlands.

The authors understand that Dutch courts would apply the law of the
territory where the account is maintained in the context of creation
and enforcement of a security interest in such account. “The
Netherlands court will, for purposes of identifying the country where
the account is maintained, most likely initially look to the place that
has been agreed between the account holder and the intermediary
(i.e., the governing law of the account agreement), provided that the
intermediary’s maintenance of the account is subject to regulatory
supervision in the place so agreed.”9 In this case, it would likely be
the law of such Other Jurisdiction.

Subject to the Indonesian Litigation Disclaimer discussed in the
highlights section above, an Indonesian court would probably not
deviate from the standard applied in the Netherlands described
above, although there is no way of knowing how an Indonesian court
would rule in any given situation.

However, if enforcement of the security interest against an
Indonesian entity in Indonesia becomes necessary, it is possible that
an Indonesian court will apply Indonesian law vis-à-vis enforcement
requirements.

3.3 Choice of law: Other instances where the law of Indonesia may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Indonesia, but the issuer of securities



credited to the securities account is organized under the law of
Indonesia, would Indonesia’s law apply?
There are no other circumstances under Indonesian law.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Indonesia, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Indonesia, would
Indonesia’s law apply, and if so, to what extent?
Based on the authors’ understanding of Dutch law, the existence of
an intermediary in Indonesia would not change the analysis (i.e., the
courts would apply the law of the territory where the account is
maintained) in the context of creation and enforcement of a security
interest in the account.

The above analysis remains subject to Indonesian Litigation
Disclaimer noted in the highlights section above.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Indonesia

Because Indonesian law does not appear to view the securities
account as constituting a category of collateral separate from the
underlying securities, the creation and enforceability of security
interest in the underlying collateral (mostly shares, or more
specifically shares of public companies) would follow the procedures
discussed in sections 2.1 through 2.4 (for uncertificated securities).

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Indonesia

There is no concept analogous to perfection in Indonesia. A formal
pledge of registered shares and fiduciary assignment of debt
securities, when validly created and regulatory steps are fulfilled,
would establish priority against third parties.

The steps to create a valid formal pledge on registered shares or a
fiduciary assignment of debt securities are described above in



section 2.3.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Indonesia, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

The deposit account does not constitute a category of collateral
separate from the underlying assets. Under Indonesian law, normally
only cash is deposited in these accounts.

4.2 Choice of law: What law would a court in Indonesia apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Indonesia (or where Indonesia’s law governs the account,
if relevant)
Deposit accounts are “located” in Indonesia if they are held with a
financial institution licensed to operate as a bank or financial
institution by Otoritas Jasa Keuangan (OJK), the bank regulator in
Indonesia.

In light of the current lack of available sources of private international
law in Indonesia, the response to this question borrows liberally from
concepts and rules of Dutch private international law but remains
subject to the passage of the draft bill on International Private Civil
Law being considered in the Indonesian legislature.

The authors understand that under Dutch law, a deposit account
would be treated like a pool of monetary claims and therefore the
collateral consists of those claims and not the deposit account itself.
“In the same manner as for other contractual claims, the creation,
validity, perfection, and priority of a security interest in a deposit
account and the exercise of remedies against a security interest in a



deposit account are determined by the law which applies to the
security agreement.”10

In this context, subject to the Indonesian Litigation Disclaimer noted
above in the highlights section, and further assuming that Indonesian
courts do not deviate from the standards established under Dutch
law, Indonesian courts should apply the law governing the security
agreement with respect to the creation of the security interest in a
deposit account.

However, in practice, it is not common for a deposit account in
Indonesia to be pledged under the law of an Other Jurisdiction.
Furthermore, if enforcement of the security interest in the accounts
becomes necessary against an Indonesian bank in Indonesia, it is
possible that an Indonesian court will apply Indonesian law with
respect to the enforceability requirements.

b. The deposit account is located in, or is maintained by a bank
located in, Indonesia, and an Other Jurisdiction’s law governs the
account agreement
The market practice for a bank located in Indonesia would be to
have its deposit account agreements governed by Indonesian law,
and for a pledge of such deposit account to be created through a
pledge deed governed by Indonesian law.11

4.3 Choice of law: Other instances where the law of Indonesia may
apply

There are none.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Indonesia

In Indonesia, the fiduciary assignment registration office has not
been accepting registration of fiduciary assignments of deposit
accounts. Therefore, in practice, the fiduciary assignment of deposit
accounts is no longer possible and, practitioners rely exclusively on



the formal pledge mechanism to create a security interest in deposit
accounts. As noted, there is no concept analogous to perfection in
Indonesia. The only constitutive requirement for the creation and
enforceability of a formal pledge (such that the security interest
becomes enforceable against the debtor/pledgor and third-party
creditors) is that the pledged asset (in this scenario, the pledgor’s
deposits in a deposit account) be “transferred out” of the possession
of the pledgor. Recognizing the practical difficulties of the
requirement to dispossess the pledgor of its deposit account, the
practice has evolved such that evidence of notification to the account
bank that the deposit account has been pledged for the benefit of the
secured party is accepted. There are no other steps required to
perfect it. By way of a comparison, there is no requirement to
register a deposit account in any registry unlike, for example, the
creation of a formal pledge of shares of an Indonesian company.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Indonesia

As noted, in Indonesia there is no concept analogous to perfection. A
formal pledge of the deposit accounts, when validly created, would
establish priority against third parties. There are no other steps
required to ensure that the security interest is enforceable against
third-party creditors.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Indonesia

Under Indonesian law, there is uncertainty as to whether a security
interest granted in favor of a third party, or stipulations in an
agreement for the benefit of third parties, by a company in order to
secure the fulfillment of obligations of a third party is or can be
regarded to be in the furtherance of the objects of that company (the
ultra vires doctrine), and consequently, whether such third-party
security interest may be voidable or unenforceable under Indonesian



law. Based on the ultra vires doctrine, validity or enforceability can in
principle only be challenged by that company itself, i.e., through (a)
the shareholders of that company, (b) the board of directors of that
company, or (c) the board of commissioners of that company, or by a
receiver or trustee in bankruptcy. By obtaining the written consent of
all of the shareholders, board of directors and board of
commissioners of the relevant company authorizing that company to
enter into a third-party security interest, the company entering into
the third-party security interest should not be able to successfully
challenge the validity or enforceability of that third-party security
interest on the basis of the ultra vires doctrine.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Indonesia
or any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Indonesia?

The answers would not change.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Indonesia, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

Certificated Securities: In compliance with the lex rei sitae or lex
contractus principle, in order to be enforceable in Indonesia, a
security interest in certificated securities located in Indonesia would
have to be created under Indonesian law.

Additionally, by way of a practical note, if a security interest is to be
enforced in Indonesia, it would need to be executed in a form and
language that an Indonesian court would be familiar with, and
governed by Indonesian law.



In this context, if a security interest in certificated securities is
created under foreign law and the securities are subsequently
brought into Indonesia, and the party intends to enforce the security
interest in Indonesia, the procedures for the creation of a security
interest under Indonesian law should be observed (including
executing the relevant documents, such as a security agreement,
under Indonesian law).

Uncertificated (Registered) Shares: If the uncertificated (registered)
shares are issued by a company established under Indonesian law,
under the lex societatis principle, security interests on these shares
would need to be created under Indonesian law. If a security interest
in these shares was created under the law of an Other Jurisdiction,
security documents, such as a security agreement, in compliance
with the mandatory requirements of the creation of the right of formal
pledge under Indonesian law should be executed under and
governed by Indonesian law.

Uncertificated (Registered) Debt Securities: If a security interest in
the debt securities of a company established under Indonesian law
was created under the law of an Other Jurisdiction, compliance with
Indonesian law (in the context of security interest creation) should be
observed (including creation of the security interest under the
appropriate Indonesian law–governed documents, such as a security
agreement).

Securities Accounts: Because Indonesian law does not appear to
view a securities account as constituting a category of collateral
separate from the underlying securities, the creation of security
interests in a securities account maintained in Indonesia would need
to follow the procedures discussed in sections 2.1 through 2.4 (for
uncertificated securities).

Deposit Accounts: The incorporation of specific provisions governed
by the law of a U.S. State should not change the analysis above.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Indonesia



Other than a security interest in proceeds of an insurance policy
secured by way of fiduciary assignment, it is not clear under
Indonesian law if a security interest would generally continue in
proceeds of the original collateral. It is not clear either what steps
would be required generally to protect the secured party’s interest
against competing parties or other claimants. With respect to the
fiduciary assignment of insurance proceeds, similar to other fiduciary
assignments described in section 2.3 above, it is effectuated against
third parties by (i) drawing a notarial deed (in Bahasa Indonesia)
between the transferor and the transferee, (ii) affixation of “stamp”
tax (nominal amount of less than USD $1) on the relevant
documents (in order to be admissible as evidence in court), (iii)
registering the agreements in the fiduciary registration book (kept by
governmental agencies in Indonesia), and (iv) providing notification
and obtaining acknowledgment of the transfer from the insurer.

Proceeds of the enforcement process (either by way of auction or
direct sale, when relevant) may be applied toward debt repayment.
Any remainder would need to be returned to the debtor.

G.5 Rehypothecation of collateral under the law of Indonesia

To the authors’ knowledge, there are no provisions under Indonesian
law permitting a secured party to make use of the collateral
(including to rehypothecate it) or in practice (or any case law in
Indonesia) allowing such right of use of the collateral by the secured
party.

G.6 Exercise of remedies under the law of Indonesia

Certificated Shares and Registered Shares: As noted, security
interests in these assets are taken by way of a formal pledge.
Pursuant to article 1155 of the ICC, pledged property is required to
be sold by public auction in accordance with the rules of local
custom. Under article 1154 of the ICC, the right to enforce against a
formal pledge does not include the right to appropriate the pledged
property, although in theory (i) a public auction can be conducted
without a court judgment or order and (ii) under the ICC, the secured



party is entitled to directly foreclose the pledged property based on
its own authority (parate eksekusi) without a court judgment or other
title of enforcement, notwithstanding the bankruptcy of the pledgor.12

In practice, an Indonesian court judgment or order is still required for
the enforcement of a formal pledge by public auction of the pledged
property. The State Auction office would most likely refuse to conduct
a public auction without a court judgment or order.

Certificated and Uncertificated Debt Securities: Upon default or a
foreseeable default, the fiduciary transferee (secured party) will need
to immediately notify the underlying obligors of the receivables (for
debt securities, the issuers) of the default. This notification should be
officially served on the obligors by a court bailiff, unless the obligors
are willing to acknowledge the assignment in writing.13 The legal
effect of this notification and acknowledgment is that the obligors can
thereafter no longer validly settle with the fiduciary transferor
(pledgor). The obligors (issuers) are required to make all payments
thereafter directly to the fiduciary transferee (secured party), who
may in principle enforce such payments against such obligors if such
obligors, after notification or acknowledgment, made the underlying
payment to the fiduciary transferor.

Securities Accounts: Because a security interest is taken in the
underlying securities in the account (rather than in the account itself),
the procedures for the exercise of remedies would depend on the
securities in the account (normally shares of public companies).
These procedures are described in the first paragraph of this section
G.6.

Deposit Accounts: Because the security interest over deposit
accounts is a formal pledge (the fiduciary registration office has
declined to register fiduciary assignments of deposit accounts), its
enforcement procedures should follow those described above for the
formal pledge of certificated shares and registered shares. However,
because auction of a deposit account is not possible, in practice the
enforcement procedure would rely on an agreement whereby the
secured party would transfer deposits in a deposit account to a new



account (presumably at the same institution); the secured party
would not be able to further transfer the deposits from the new
account without the permission of the debtor, subject to a right of the
secured party to transfer the deposits upon the debtor’s default via a
pre-signed power of attorney.

 

1    The Indonesian Constitution declares that all existing laws and institutions prior
to the country’s independence from Dutch rule shall remain in force, until they
are replaced by new laws and institutions promulgated postindependence.
Indonesia has passed many laws and established new institutions since, and
yet the country’s civil (and its procedural laws) and criminal codes (all of which
were Dutch) remain unchanged since its pre-independence days. For this
reason, Dutch laws and traditions may still have some relevance in informing
aspects of the country’s legal system.

2    The authors of this chapter, other than Oene Marseille, are not qualified to
render advice on questions of Dutch law. They have consulted informally with
Dutch counsel on questions involving Dutch law for purposes of this chapter.
For further reference to Dutch law, see the Netherlands chapter of this book.

3   Undang-Undang Republik Indonesia Nomor 8 Tahun 1995 Tentang Pasar
Modal [Law Concerning the Capital Market, Law No. 8 of 1995].

4    CIVIL CODE, arts. 1150–60; Undang-Undang Republik Indonesia Nomor 40
Tahum 2007 Tentang Perseroan Terbatas [Law Concerning Limited Liability
Company, Law No. 40 of 2007] (the Company Law).

5    Company Law, art. 60(3).
6    See Chapter 2.1 of the Netherlands chapter, which also notes that conflict-of-

law rules will probably change in the Netherlands when the new EU
Regulations enter into force.

7    CIVIL CODE, art. 613.
8    See section 3.2 of the Netherlands chapter.
9    Id.
10  See section 4.2 of the Netherlands chapter.
11  Id.
12  CIVIL CODE, arts. 1154–55.
13  CIVIL CODE, art. 613.
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Highlights

•    Ireland is a creditor-friendly common law jurisdiction. The
attractiveness of using Irish law as the governing law of
contractual arrangements has been further enhanced in the post-
Brexit European Union landscape. Ireland is now the only
principally English-speaking common law jurisdiction in the
European Union. The manner in which security interests are
granted and enforced in Ireland, the Irish court process, the Irish
company law regime, and many of the key principles
underpinning the decisions of the Irish judiciary, will be familiar to
parties who currently use English law as the governing law for
their contractual arrangements. Following the end of the Brexit
transition period on December 31, 2020, in order to provide long-



term certainty to the Irish securities market, the central securities
depository services for Irish securities previously provided by the
CREST system (operated by Euroclear UK and Ireland) migrated
to Euroclear Bank in March 2021.

•    When taking a security interest in various classes of collateral,
the contractual restrictions placed on the ability of the pledgor to
deal with the relevant collateral will determine whether the
security interest is considered to be fixed or floating. In Ireland,
the security provider is generally referred to as a “chargor,”
“assignor,” or “mortgagor” depending on the type of security
interest created, but the authors have referred to it as the
“pledgor” in this questionnaire for ease of reference.

•    In simple terms, a fixed security interest involves a contractual
restriction on the pledgor dealing with the relevant collateral
without the consent of the secured party. In the context of
securities, “dealing with” would generally mean disposing of, or
granting options or rights in respect of, those securities. In the
context of accounts, “dealing with” would generally mean
withdrawing amounts from those accounts, or otherwise reducing
the balance in those accounts (increasing what is in those
accounts, whether by the crediting of additional amounts, or by
the crediting of deposit interest on the account balance to the
account, would not be a type of “dealing,” which would affect the
characterization of the security interest as “fixed”). In contrast, a
floating security interest is generally coupled with an ability for the
pledgor to deal with the relevant collateral in the ordinary course
of its business without requiring the consent of the secured party,
until such time as one of a series of specified events occurs
(generally referred to as “enforcement events,” “events of default,”
or “crystallization events”). At that time, the floating security
interest, which will previously have been regarded as “floating” or
“hovering” over the relevant collateral, will “fix” to that collateral
and the pledgor will no longer be able to deal with that collateral
without the consent of the secured party.

•    Whether a security interest is fixed or floating will impact on the
priority of that security interest in a winding up of the pledgor.



P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Ireland for
purposes of creating and perfecting a security interest?

Unlike the UCC, Irish law does not have a statutory definition of what
constitutes a “security” (whether an equity security or a debt
security).

An interest in a company or partnership is generally regarded as an
equity security. An interest in bonds, asset-backed securities,
medium-term notes, commercial paper, or similar assets will
generally be regarded as a debt security. A loan participation note is
also generally regarded as form of debt security.

P.2 Are debt securities treated differently from equity securities under
the law of Ireland for purposes of creating and perfecting a security
interest in such securities?

In general, the form of document used to create a security interest in
an equity security and a debt security will be very similar.

Equity Securities
A security interest over an equity security is usually taken by way of
a charge. A charge, even though it is commonly referred to as
creating a “security interest” in the equity security, does not in fact
involve a transfer of any interest in the equity security to the secured
party. Instead, it gives the secured party a right to have the equity
security appropriated in discharge of the debt owed to the secured
party when the charge becomes enforceable.

A charge will generally become enforceable by the secured party on
the occurrence of one of a series of pre-agreed events (commonly
referred to as “enforcement events” or “events of default”), i.e., a
material breach of the contractual arrangements between the
pledgor and the secured party, a credit event in respect of the
pledgor, an insolvency event in respect of the pledgor, and so on.



When a security interest by way of a charge is created over an
equity security, perfection steps include the handing over of share
certificates together with share transfer forms that are signed by the
pledgor, with the name of the transferee and the date left blank, for
use on enforcement.

Rarely, a security interest in an equity security is taken by way of a
legal mortgage. Unlike a charge, which gives the secured party a
right to appropriate the relevant collateral in discharge of the debt
due to it on enforcement but does not generally involve a transfer of
an interest in that collateral at the time that the security interest is
created, a legal mortgage involves a transfer of the legal interest in
the equity security into the name of the secured party. The secured
party’s name is then registered in the issuer’s register of members.
Secured parties tend to avoid taking a security interest by way of a
legal mortgage in an equity security for the reason that being the
registered holder of shares in a company can expose the secured
party to liability for breaches of law where there is strict liability, most
notably environmental laws. Where the issuer is regulated, the
creation of a security interest in those shares above a certain
threshold (usually 10%) will require a regulatory notification. Certain
disclosure requirements will arise where a legal mortgage is taken
over equity securities of an Irish issuer admitted to trading on the
regulated market of Euronext Dublin (trading as the Irish Stock
Exchange) or on another regulated market (the threshold is 3% of
voting rights).

It is important to note that a “share certificate” in respect of an equity
security, while it is prima facie evidence of the existence of that
equity security, is not what gives the pledgor its title to the equity
security. Instead, it is the entry of the pledgor’s name in the
company’s register of members that evidences the pledgor’s
ownership of the equity security. An equitable charge over that equity
security, as mentioned above, does not give the secured party any
title to the equity security but simply gives it a right to appropriate
that equity security in discharge of the debt owing to it on an
enforcement. With a (less-common) legal mortgage over an equity



security, title does transfer to the secured party (i.e., its details are
entered in the register of members of the company, which has issued
the equity security), subject to a contractual right for the pledgor to
call for title to be transferred back to it when the obligation of the
pledgor to the secured party, which is secured by the legal mortgage
is discharged.

Debt Securities
A security interest in a debt security is often granted by way of a
security assignment. This involves the transfer of an interest in the
collateral by the pledgor to the secured party, subject to a right of
reassignment when the underlying debt is discharged.

There are two types of security assignment: a legal assignment and
an equitable assignment. Irrespective of whether a legal assignment
or an equitable assignment is created, it is common for the pledgor
to hand over any certificate in respect of the debt security to the
secured party to facilitate any later enforcement and to prevent the
pledgor from attempting to transfer the debt security without the
secured party’s knowledge. If the secured party does not seek the
relevant certificate from the pledgor, this does not mean that the
security interest has not been created, but it exposes the secured
party to the risk that the pledgor will attempt to transfer the debt
security to a third party (who has no knowledge of the security
interest) without the secured party’s knowledge.

With a legal assignment, express written notice of the security
assignment is given to the underlying debtor (i.e., the issuer of the
debt security). With an equitable assignment, no such notice is given
to the issuer, meaning that the issuer is usually unaware of the
creation of the security interest by the pledgor. This does present
disadvantages, as follows: the secured party will not be able to sue
for the underlying debt in its own name but will need to join the
pledgor; the issuer will be able to repay its debt to the pledgor and
claim a good discharge of that debt with the secured party who will
be then relying on the pledgor to pay that amount onward to it; and
the secured party is theoretically exposed to the possibility that the



pledgor will transfer the debt security to bona fide purchaser for
value without notice of the earlier equitable assignment, and the
interest of that bona fide purchaser would rank ahead of the interest
of the secured party.

Registration
A security interest created by an Irish company as pledgor must be
registered with the Irish Companies Registration Office (the CRO)
within 21 days of its creation. The legal obligation to make that
registration is on the pledgor; however, the relevant form must be
signed by or on behalf of both the pledgor and the secured party.
There are exceptions to the registration requirement. If an Irish
company, as pledgor, creates security over any of the following, no
registration is required in the CRO:

•    Accounts that the pledgor holds with financial institutions, the
balances on those accounts, and claims and rights in respect of
those accounts

•    Any other deposits of the pledgor, and claims and rights in
respect of those deposits

•    Shares, bonds, and debt instruments held by the pledgor,
together with claims and rights in respect of those shares, bonds,
and debt instruments

•    Units in collective investment undertakings or money market
instruments held by the pledgor

An Irish Collective Asset-Management Vehicle (ICAV) (a type of fund
vehicle established as a body corporate under specific legislation) is
also subject to a similar registration requirement when, as pledgor, it
creates a security interest, save that the filing must be made with the
Central Bank of Ireland rather than with the CRO. Where the ICAV is
a pledgor, the same exclusions as set out above in respect of an
Irish company pledgor also apply.

A security interest created over an Irish asset by a pledgor that is a
non-Irish company with a registered branch in Ireland must also be
registered with the CRO within 21 days of its creation. However, the



same exclusions from the requirement to register the security
interest apply as set out above in respect of a pledgor that is an Irish
company.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Ireland?

Unlike the UCC, Irish law does not have a statutory definition of what
constitutes a “security” (whether an equity security or a debt
security).

An intercompany debt would generally be viewed as a receivable. A
security interest in such a receivable would usually be taken by way
of a security assignment (which involves an assignment to the
secured party of the right to the receivable, subject to a right to have
the receivable reassigned back to the pledgor on discharge of the
underlying debt).

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Ireland apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Ireland and the
certificates are located in Ireland
If a security interest is granted over directly held certificated
securities in an Irish issuer, and the security agreement is governed
by the laws of an Other Jurisdiction, the position is as follows:

•    The location of the certificates will not be a determining factor—
while a certificate is prima facie evidence that the pledgor has title
to the security, it is the listing of the pledgor’s name in the issuer’s
register of members that determines whether the pledgor in fact
has title to the security.



•    The Irish courts will generally recognize the choice of the laws of
the relevant Other Jurisdiction as governing the contractual
relationship between the pledgor and the secured party pursuant
to article 3(1) of the Rome I Regulation (e.g., questions of
contractual interpretation, whether the pledgor has created a valid
security interest, whether the parties to the security agreement
have performed their respective obligations, and the
consequences of a breach of the agreement such as whether the
secured party is entitled to enforce its security interest).1

•    Issues such as priority, how the security interest over the security
can be enforced, and how ownership of the security can be
transferred will be governed by the lex situs of the security, i.e., by
where the issuer’s register of members for the security is held,
i.e., by Irish law.

•    Regard should be had to both the laws of the relevant Other
Jurisdiction and the laws of Ireland (as the lex situs) when
assessing what perfection steps are required.

b. The issuer is organized under the law of Ireland and the
certificates are located in an Other Jurisdiction
The same response applies to this question as applies to section 1.1
above, as the location of the certificates does not affect the analysis.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Ireland
If a court in Ireland was asked to consider a security agreement in
respect of directly held certificated securities where the only element
relating to Ireland is the location of the certificates in Ireland, the Irish
court would generally respect the choice of the laws of the relevant
Other Jurisdiction as governing the contractual relationship between
the pledgor and secured party pursuant to article 3(1) of the Rome I
Regulation2 and would regard all other matters as being governed
by the lex situs of the certificated securities, i.e., the jurisdiction in
which the certificated securities are located. Accordingly, the authors
would expect the lex situs to be the Other Jurisdiction unless, as a
matter of the choice-of-law rules of the Other Jurisdiction, the lex



situs is regarded as the jurisdiction in which the certificates are
physically located.

1.2 Choice of law: Other instances where Ireland’s law may apply

If the parties to the security agreement agree that the laws of Ireland
are to govern that agreement, the Irish court would apply Irish law to
contractual matters (e.g., questions of contractual interpretation,
whether the pledgor has created a valid security interest, whether
the parties to the security agreement have performed their
respective obligations, and the consequences of a breach of the
agreement such as whether the secured party is entitled to enforce
its security interest). This is provided that there is no prejudice to the
laws of another jurisdiction, which cannot be derogated from by
agreement. If there is no other Irish element to the security
agreement and if none of the pledgor, secured party, or issuer is
Irish, the Irish court is likely to view all other matters as being for
determination by the jurisdiction of the lex situs of the securities.
Regard should be had to both the laws of Ireland and the laws of the
lex situs when assessing what perfection steps are required.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Ireland

Where an equitable charge is created over equity securities (i.e., no
interest in the securities is transferred—the secured party instead
obtains a right to have the securities appropriated in discharge of the
debt owing to it on an enforcement), the certificate (known as the
“share certificate”) is generally handed over by the pledgor to the
secured party when the security interest is created. As mentioned
above, while that certificate is prima facie evidence that the pledgor
has title to the securities, it is not determinative as to whether the
pledgor does, in fact, have title. However, from an evidentiary
perspective, that certificate will be important if the secured party
takes enforcement action. It is also common for the pledgor to hand
over share transfer forms in respect of the securities, signed by the
pledgor as transferor, but with both the date and the name of the



transferee left blank. If the secured party enforces its security
interest, it can then complete those details to give effect to a transfer
of the securities (usually to itself or to a nominee, but on occasion to
a third-party purchaser).

Where a legal mortgage has been created over equity securities, the
securities are generally transferred into the name of the secured
party, subject to the right of the pledgor to receive those securities
back once the underlying debt has been discharged. The register of
members of the company in which the equity securities are held
must be updated to reflect this. The secured party can then deal with
those securities and sell them to recover the debt owing to it. To the
extent that there is a surplus post-enforcement, once all amounts
due to the secured party have been repaid, the balance (i.e., the
remaining securities or the remaining proceeds from the sale of the
securities) is returned to the pledgor.

Where a security interest is taken by way of an assignment (more
common with debt securities than equity securities, and it involves a
transfer of an interest in the collateral [subject to a right of re-
assignment on discharge of the secured liabilities]), express written
notice of the assignment must be given to the issuer if the
assignment is to constitute a legal, rather than an equitable,
assignment. The disadvantages of not serving that notice, and
having an equitable rather than a legal assignment, are that the
secured party will not be able to sue for the underlying debt in its
own name but will need to join the pledgor; the issuer will be able to
repay its debt to the pledgor and claim a good discharge of that debt,
with the secured party then reliant on the pledgor to pay that amount
onward to it; and the secured party is theoretically exposed to the
possibility that the pledgor will transfer the underlying debt to a bona
fide purchaser for value without notice of the earlier equitable
assignment, and the interest of that bona fide purchaser would rank
ahead of the interest of the secured party. Service of the notice is
required to perfect a legal assignment.



There is no requirement for a filing to be made with the Irish CRO
where an Irish company pledgor creates a security interest over
certificated securities. There is no requirement for a filing to be made
with the Irish CRO where a non-Irish company pledgor creates a
security interest over Irish-certificated securities. There is no
requirement for a filing to be made with the Irish Central Bank where
an Irish Collective Asset-management Vehicle (a type of fund vehicle
established as a body corporate under specific legislation) creates a
security interest over certificated securities.

As to enforcement, see section G.6 below.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Ireland

Outside Insolvency
In Ireland, a security interest over a directly held certificated security
is not registrable in the Irish CRO. As a result, where there are
competing security interests, the general rule is that the first in time
prevails, i.e., the security interest granted first will have priority (and
if a fixed security interest and a floating security interest are granted
at the same time, the fixed security interest will prevail over the
floating security interest). That is subject to any contractual
agreement to the contrary between secured parties. If secured
parties with competing security interests in the same asset agree
between themselves the priority of their respective interests, a court
would generally recognize that contractual agreement.

While, as mentioned above, holding a certificate in respect of a
directly held certificated security is useful from an evidentiary
perspective, the identity of the party that holds that certificate will not
impact the above position.

Insolvency
If a liquidator (an Irish insolvency officer) is appointed to an Irish
company, it will gather the company’s assets and distribute them in
accordance with statutory rules of priority set out in the Irish



Companies Act 2014.3 Any asset over which the company has
granted a fixed security interest (i.e., a security interest under the
terms of which the company was not permitted to deal with the
collateral) will sit outside the insolvency; i.e., the secured party can
enforce its security interest over that asset and the liquidator will not
be able to bring that asset into the pool of assets available for
distribution to the company’s creditors. On an insolvency, a liquidator
would apply the proceeds of the realization of the company’s assets
(other than assets subject to a fixed security interest) in the following
order:

•    Remuneration of, and costs and expenses incurred by, any
liquidator together with remuneration of, and costs and expenses
incurred by, any examiner (appointed as part of a court protection
procedure in respect of a company in financial difficulties) and
costs and expenses incurred by any receiver (see section G.6
below)

•    Super-preferential creditors, i.e., amounts owing to the Irish
Revenue Commissioners (the tax authority) and payments due to
employees

•    Holders of a floating security interest over the company’s assets
(i.e., security interests in respect of which the company had
freedom to deal with the relevant assets)

•    Claims of unsecured creditors
•    Claims of shareholders

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Ireland apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Ireland



If a security interest is granted over directly held uncertificated
securities in an Irish issuer, and the security agreement is governed
by the laws of an Other Jurisdiction, the position is as follows:

•    The Irish courts will generally recognize the choice of the laws of
the relevant Other Jurisdiction as governing the contractual
relationship between the pledgor and the secured party pursuant
to article 3(1) of the Rome I Regulation (e.g., questions of
contractual interpretation, whether the pledgor has created a valid
security interest, whether the parties to the security agreement
have performed their respective obligations, and the
consequences of a breach of the agreement such as whether the
secured party is entitled to enforce its security interest).4

•    Issues such as priority, how the security interest over the security
can be enforced, and how ownership of the security can be
transferred, will be governed by the lex situs of the security, i.e.,
by Irish law.

•    Regard should be had to both the laws of the relevant Other
Jurisdiction and the laws of Ireland (as the lex situs) when
assessing what perfection steps are required.

2.2 Choice of law: Other instances where Ireland’s law may apply

If the parties to the security agreement agree that the laws of Ireland
are to govern that agreement, the Irish court would apply Irish law to
contractual matters (e.g., questions of contractual interpretation,
whether the pledgor has created a valid security interest, whether
the parties to the security agreement have performed their
respective obligations, and the consequences of a breach of the
agreement such as whether the secured party is entitled to enforce
its security interest). This is provided that there is no prejudice to the
laws of another jurisdiction, which cannot be derogated from by
agreement. If there is no other Irish element to the security
agreement and if none of the pledgor, secured party, or issuer is
Irish, the Irish court is likely to view all other matters as being for
determination by the jurisdiction of the lex situs of the securities.



Regard should be had to both the laws of Ireland and the laws of the
lex situs when assessing what perfection steps are required.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Ireland

Where an equitable charge is created over uncertificated equity
securities, there are no strict perfection requirements.

Where a legal mortgage has been created over equity securities, the
securities are generally transferred into the name of the secured
party, subject to the right of the pledgor to receive those securities
back once the underlying debt has been discharged. The register of
members of the company in which the equity securities are held
must be updated to reflect this. The secured party can then deal with
those securities and sell them to recover the debt owing to it. To the
extent that there is a surplus post-enforcement, once all amounts
due to the secured party have been repaid, the balance (i.e., the
remaining securities or the remaining proceeds from the sale of the
securities) is returned to the pledgor.

Where a security interest is taken by way of an assignment (more
common with debt securities than equity securities, and it involves a
transfer of an interest in the collateral [subject to a right of re-
assignment on discharge of the secured liabilities]), express written
notice of the assignment must be given to the issuer if the
assignment is to constitute a legal, rather than an equitable,
assignment. The disadvantages of not serving that notice, and
having an equitable rather than a legal assignment, are that the
secured party will not be able to sue for the underlying debt in its
own name but will need to join the pledgor; the issuer will be able to
repay its debt to the pledgor and claim a good discharge of that debt
with the secured party then reliant on the pledgor to pay that amount
onward to it; and the secured party is theoretically exposed to the
possibility that the pledgor will transfer the underlying debt to a bona
fide purchaser for value without notice of the earlier equitable
assignment, and the interest of that bona fide purchaser would rank



ahead of the interest of the secured party. Service of the notice is
required to perfect a legal assignment.

There is no requirement for a filing to be made with the Irish CRO
where an Irish company pledgor creates a security interest over
uncertificated securities. There is no requirement for a filing to be
made with the Irish CRO where a non-Irish company pledgor creates
a security interest over Irish uncertificated securities. There is no
requirement for a filing to be made with the Irish Central Bank where
an Irish Collective Asset-management Vehicle (a type of fund vehicle
established as a body corporate under specific legislation) creates a
security interest over uncertificated securities.

As to enforcement, see section G.6 below.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Ireland

Outside Insolvency
In Ireland, a security interest over a directly held uncertificated
security is not registrable in the Irish CRO. As a result, where there
are competing security interests, the general rule is that the first in
time prevails; i.e., the security interest granted first will have priority
(and if a fixed security interest and a floating security interest are
granted at the same time, the fixed security interest will prevail over
the floating security interest). That is subject to any contractual
agreement to the contrary between secured parties. If secured
parties with competing security interests in the same asset agree
between themselves the priority of their respective interests, a court
would generally recognize that contractual agreement.

Insolvency
If a liquidator (an Irish insolvency officer) is appointed to an Irish
company, it will gather in the company’s assets and distribute them
in accordance with statutory rules of priority set out in the Irish
Companies Act 2014. Any asset over which the company has
granted a fixed security interest5 (i.e., a security interest under the



terms of which the company was not permitted to deal with the
collateral) will sit outside the insolvency; i.e., the secured party can
enforce its security interest over that asset and the liquidator will not
be able to bring that asset into the pool of assets available for
distribution to the company’s creditors. On an insolvency, a liquidator
would apply the proceeds of the realization of the company’s assets
(other than assets subject to a fixed security interest) in the following
order:

•    Remuneration of, and costs and expenses incurred by, any
liquidator together with remuneration of, and costs and expenses
incurred by, any examiner (appointed as part of a court protection
procedure in respect of a company in financial difficulties) and
costs and expenses incurred by any receiver (see section G.6
below)

•    Super-preferential creditors with priority claims, i.e., amounts
owing to the Irish Revenue Commissioners (the tax authority) and
payments due to employees

•    Holders of a floating security interest over the company’s assets
(i.e., security interests in respect of which the company had
freedom to deal with the relevant assets)

•    Claims of unsecured creditors
•    Claims of shareholders

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Ireland, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Yes, when taking a security interest, it is important to take the
security interest over both the account and what is from time to time
in the account. Assets other than securities are not typically credited



to the securities account. Typically, cash is held in a separate cash
account although information in relation to cash holdings may also
be recorded in the securities account.

In more general terms, the types of assets that can be deposited into
a securities account will depend on the contractual agreement
between the account holder and account provider.

3.2 Choice of law: What law would a court in Ireland apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Ireland (or where Ireland’s law
governs the account, if relevant)
If the securities account constitutes “book entry securities collateral”
for the purposes of the European Communities (Financial Collateral
Arrangements) Regulations 2010,6 any issue in relation to the
following will be governed by the law of the jurisdiction in which the
account is maintained (here, Ireland):

•    The legal nature and proprietary effects of the book entry
securities collateral

•    The requirements for perfecting a financial collateral arrangement
relating to that collateral and the provision of that collateral under
such an arrangement and, more generally, the completion of
steps necessary to render such an arrangement and provision
effective against third parties.

•    Whether a person’s title to, or interest in, that collateral is
overridden by, or subordinated to, a competing title or interest

•    Whether a person has in good faith acquired title to, or an interest
in, that collateral

•    The steps required for the realization of that collateral following
the occurrence of an enforcement event



To be within the scope of the above, what is in the account must be
“financial collateral that consists of financial instruments title to which
is evidenced by entries in a register or account kept by or on behalf
of an intermediary.” For this purpose, financial instruments include
equity securities and debt securities and rights in respect thereof, but
not cash. Other conditions must also be met, including that title to
the collateral must remain with the pledgor and that the arrangement
is documented in writing, and there are conditions as to who can be
a party to such an arrangement (an arrangement with a natural
person is out of scope).

If the securities account is not within the scope of the above
regulations, the Irish courts will generally recognize the choice of the
laws of the relevant Other Jurisdiction as governing the contractual
relationship between the pledgor and the secured party pursuant to
article 3(1) of the Rome I Regulation (e.g., questions of contractual
interpretation, whether the pledgor has created a valid security
interest, whether the parties to the security agreement have
performed their respective obligations, and the consequences of a
breach of the agreement such as whether the secured party is
entitled to enforce its security interest).7 Issues such as priority, how
the security interest over the security can be enforced, and how
ownership of the security can be transferred will be governed by the
lex situs of the securities, i.e., by Irish law. So the “location” of the
account is always relevant, but it is often difficult to determine the
location of an account with certainty in this circumstance where the
above regulations do not apply. Regard should be had to both the
laws of the relevant Other Jurisdiction and the laws of Ireland (as the
lex situs) when assessing what perfection steps are required.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Ireland, and an Other Jurisdiction’s
law governs the account agreement
The governing law of the account agreement will not be
determinative. Instead, as set out in section 3.2(a) above, the law of
the jurisdiction where the account is maintained will apply if the
European Communities (Financial Collateral Arrangements)



Regulations 2010 are relevant. If not, while questions of contractual
interpretation, whether the pledgor has created a valid security
interest, whether the parties to the security agreement have
performed their respective obligations, and the consequences of a
breach of the agreement such as whether the secured party is
entitled to enforce its security interest, will be governed by the laws
of the security agreement, issues such as priority, how the security
interest over the security can be enforced, and how ownership of the
security can be transferred will be governed by the lex situs of the
security, i.e., by Irish law. Regard should be had to both the laws of
the relevant Other Jurisdiction and the laws of Ireland (as the lex
situs) when assessing what perfection steps are required.

3.3 Choice of law: Other instances where the law of Ireland may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Ireland, but the issuer of securities
credited to the securities account is organized under the law of
Ireland, would Ireland’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Ireland, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Ireland, would
Ireland’s law apply, and if so, to what extent?
If the European Communities (Financial Collateral Arrangements)
Regulations 2010 are not relevant, then if the parties to the security
agreement agree that the laws of Ireland are to govern that
agreement, the Irish court would apply Irish law to contractual
matters (e.g., questions of contractual interpretation, whether the
pledgor has created a valid security interest, whether the parties to
the security agreement have performed their respective obligations,
and the consequences of a breach of the agreement such as
whether the secured party is entitled to enforce its security interest).
This is provided that there is no prejudice to the laws of another
jurisdiction, which cannot be derogated from by agreement. If there



is no other Irish element to the security agreement and if none of the
parties are Irish, the Irish court is likely to view all other matters as
being for determination by the jurisdiction of the lex situs of the
securities account, i.e., the location of the account, which is often
difficult to determine with certainty. Regard should be had to both the
laws of Ireland and the laws of the lex situs when assessing what
perfection steps are required.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Ireland

If Irish law governed perfection, where an equitable charge is
created over a securities account, there are no perfection
requirements. An equitable charge is generally taken when the
securities account is held with the secured party. That equitable
charge will either be fixed or floating—a fixed equitable charge would
involve a contractual restriction on the pledgor dealing with the
collateral in the securities account without the consent of the secured
party. In the context of securities accounts, “dealing with” would
generally mean withdrawing amounts from those accounts or
otherwise reducing the balance in those accounts. In contrast, a
floating security interest is generally coupled with an ability for the
pledgor to deal with the relevant collateral in the ordinary course of
its business without requiring the consent of the secured party, until
such time as one of a series of specified events (generally referred
to as “enforcement events,” “events of default,” or “crystallization
events”). At that time, the floating security interest, which will
previously have been regarded as “floating” or “hovering” over the
relevant collateral, will “fix” to that collateral and the pledgor will no
longer be able to deal with that collateral without the consent of the
secured party.

Whether a security interest is fixed or floating will impact on the
priority of that security interest in a winding up of the pledgor.

Where a security interest is taken by way of an assignment (which is
generally the case where the securities account is held with a party
other than the secured party), express written notice of the



assignment must be given to the party with whom the account is held
if the assignment is to constitute a legal, rather than an equitable,
assignment. The disadvantages of not serving that notice, and
having an equitable rather than a legal assignment, include that the
secured party will need to join the entity with which the account is
held in any enforcement action and that the secured party is
theoretically exposed to the possibility that the pledgor will transfer
the collateral to a bona fide purchaser for value without notice of the
earlier equitable assignment, and the interest of that bona fide
purchaser would rank ahead of the interest of the secured party.
Service of the notice is required to perfect a legal assignment. With a
legal assignment, title to the collateral is not generally transferred
into the name of the secured party until enforcement.

There is no requirement for a filing to be made with the Irish CRO
where an Irish company pledgor creates a security interest over a
securities account. There is no requirement for a filing to be made
with the Irish CRO where a non-Irish company pledgor creates a
security interest over a securities account. There is no requirement
for a filing to be made with the Irish Central Bank where an Irish
Collective Asset-management Vehicle (a type of fund vehicle
established as a body corporate under specific legislation) creates a
security interest over a securities account.

As to enforcement, see section G.6 below.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Ireland

Outside Insolvency
In Ireland, a security interest over a securities account is not
registrable in the Irish CRO. Where there are potentially competing
security interests in the same asset, the general rule is that the first
in time prevails; i.e., the security interest granted first will have
priority (and if a fixed security interest and a floating security interest
are granted at the same time, the fixed security interest will prevail
over the floating security interest). That is subject to any contractual
agreement to the contrary between secured parties. If secured



parties with competing security interests in the same asset agree
between themselves the priority of their respective interests, a court
would generally recognize that contractual agreement.

Insolvency
If a liquidator (an Irish insolvency officer) is appointed to an Irish
company, it will gather in the company’s assets and distribute them
in accordance with statutory rules of priority set out in the Irish
Companies Act 2014. Any asset over which the company has
granted a fixed security interest (i.e., a security interest under the
terms of which the company was not permitted to deal with the
collateral) will sit outside the insolvency, i.e., the secured party can
enforce its security interest over that asset and the liquidator will not
be able to bring that asset into the pool of assets available for
distribution to the company’s creditors. On an insolvency, a liquidator
would apply the proceeds of the realization of the company’s assets
(other than assets subject to a fixed security interest) in the following
order:

•    Remuneration of, and costs and expenses incurred by, any
liquidator together with remuneration of, and costs and expenses
incurred by, any examiner (appointed as part of a court protection
procedure in respect of a company in financial difficulties) and
costs and expenses incurred by any receiver (see section G.6
below)

•    Super-preferential creditors with priority claims, i.e., amounts
owing to the Irish Revenue Commissioners (the tax authority) and
payments due to employees

•    Holders of a floating security interest over the company’s assets
(i.e., security interests in respect of which the company had
freedom to deal with the relevant assets)

•    Claims of unsecured creditors
•    Claims of shareholders

4. Collateral Consisting of a Deposit Account



4.1 Deposit account as collateral: Under the law of Ireland, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

Irish law does not specifically identify deposit accounts as a separate
category of collateral, but a security interest would be taken over
both the specific deposit account and the balance from time to time
standing to the credit of that deposit account. Generally, the only
asset credited to a deposit account is cash. A deposit account is
generally understood in Ireland to be an interest-bearing account
with a bank to which the account holder lodges funds (whether by
way of one or more lodgments), which are either payable back to the
account holder on demand or at the end of a fixed term. With a fixed-
term deposit account, early withdrawals are usually permitted subject
to the payment of a fee (commonly known as a “break fee” or “break
cost”). The key differences between deposit accounts and current
accounts in Ireland are that the current account holder does not
generally receive interest on the balance from time to time standing
to the credit of the account, and the current account holder generally
has complete freedom to make withdrawals from that account, so
long as, if a security interest has been granted in that account to a
third party, such freedom is permissible.

4.2 Choice of law: What law would a court in Ireland apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Ireland (or where Ireland’s law governs the account, if
relevant)
Issues such as priority, how the security interest over the deposit
account can be enforced, and how ownership of the security can be
transferred, will be governed by the lex situs of the deposit account.
The “location” of the account is always relevant to this inquiry, but it
is often difficult to determine the location of an account with certainty.
However, an Irish court would likely determine the location of the



account by reference to the International Bank Account Number
(IBAN) allocated to that account and, if the IBAN refers to Ireland,
will view Ireland as the lex situs of the account.

The Irish courts will generally recognize the choice of the law of the
relevant Other Jurisdiction as governing the contractual relationship
between the pledgor and the secured party pursuant to article 3(1) of
the Rome I Regulation (e.g., questions of contractual interpretation,
whether the pledgor has created a valid security interest, whether
the parties to the security agreement have performed their
respective obligations, and the consequences of a breach of the
agreement such as whether the secured party is entitled to enforce
its security interest).8

Regard should be had to both the laws of the relevant Other
Jurisdiction (where the security interest is governed by the laws of an
Other Jurisdiction) and the laws of Ireland (as the lex situs) when
assessing what perfection steps are required.

b. The deposit account is located in, or is maintained by a bank
located in, Ireland and an Other Jurisdiction’s law governs the
account agreement
The governing law of the account agreement will not be
determinative. While questions of contractual interpretation, whether
the pledgor has created a valid security interest, whether the parties
to the security agreement have performed their respective
obligations, and the consequences of a breach of the agreement
such as whether the secured party is entitled to enforce its security
interest, will be governed by the laws of the security agreement,
issues such as priority, how the security interest over the security
can be enforced, and how ownership of the security can be
transferred, will be governed by the lex situs of the security, i.e., by
Irish law assuming the IBAN refers to Ireland.

Regard should be had to both the laws of the relevant Other
Jurisdiction (where the security interest is governed by the laws of an



Other Jurisdiction) and the laws of Ireland (as the lex situs) when
assessing what perfection steps are required.

4.3 Choice of law: Other instances where the law of Ireland may
apply

If the parties to the security agreement agree that the laws of Ireland
are to govern that agreement, the Irish court would apply Irish law to
contractual matters (e.g., questions of contractual interpretation,
whether the pledgor has created a valid security interest, whether
the parties to the security agreement have performed their
respective obligations, and the consequences of a breach of the
agreement such as whether the secured party is entitled to enforce
its security interest). This is provided that there is no prejudice to the
laws of another jurisdiction, which cannot be derogated from by
agreement. If there is no other Irish element to the security
agreement and if none of the parties are Irish, the Irish court is likely
to view all other matters as being for determination by the jurisdiction
of the lex situs of the deposit account, i.e., the location of the
account, which can be determined by reference to the IBAN
allocated to the deposit account. Regard should be had to both the
laws of Ireland and the laws of the lex situs when assessing what
perfection steps are required.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Ireland

If Irish law governed perfection, where an equitable charge is
created over a deposit account, there are no perfection
requirements. An equitable charge is generally taken when the
deposit account is held with the secured party. That equitable charge
will either be fixed or floating—a fixed equitable charge would involve
a contractual restriction on the pledgor dealing with the account
balance without the consent of the secured party. In the context of
deposit accounts, “dealing with” would generally mean withdrawing
amounts from those accounts or otherwise reducing the balance in
those accounts. In contrast, a floating security interest is generally



coupled with an ability for the pledgor to deal with the relevant
collateral in the ordinary course of its business without requiring the
consent of the secured party, until such time as one of a series of
specified events occurs (generally referred to as “enforcement
events,” “events of default,” or “crystallization events”). At that time,
the floating security interest, which will previously have been
regarded as “floating” or “hovering” over the relevant collateral, will
“fix” to that collateral and the pledgor will no longer be able to deal
with that collateral without the consent of the secured party.

Whether a security interest is fixed or floating will impact on the
priority of that security interest in a winding up of the pledgor.

Where a security interest is taken by way of an assignment (which is
generally the case where the deposit account is held with a party
other than the secured party), express written notice of the
assignment must be given to the party with whom the account is held
if the assignment is to constitute a legal, rather than an equitable,
assignment. The disadvantages of not serving that notice, and
having an equitable rather than a legal assignment, include that the
secured party will need to join the entity with which the account is
held in any enforcement action and that the secured party is
theoretically exposed to the possibility that the pledgor will transfer
the balance to a bona fide purchaser for value without notice of the
earlier equitable assignment, and the interest of that bona fide
purchaser would rank ahead of the interest of the secured party.
Service of the notice is required to perfect a legal assignment.

There is no requirement for a filing to be made with the Irish CRO
where an Irish company pledgor creates a security interest over a
deposit account. There is no requirement for a filing to be made with
the Irish CRO where a non-Irish company pledgor creates a security
interest over a deposit account. There is no requirement for a filing to
be made with the Irish Central Bank where an Irish Collective Asset-
management Vehicle (a type of fund vehicle established as a body
corporate under specific legislation) creates a security interest over a
deposit account.



As to enforcement, see section G.6 below.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Ireland

Outside Insolvency
In Ireland, a security interest over a deposit account is not registrable
in the Irish CRO. Where there are potentially competing security
interests in the same asset, the general rule is that the first in time
prevails, i.e., the security interest granted first will have priority (and
if a fixed security interest and a floating security interest are granted
at the same time, the fixed security interest will prevail over the
floating security interest). That is subject to any contractual
agreement to the contrary between secured parties. If secured
parties with competing security interests in the same asset agree
between themselves the priority of their respective interests, a court
would generally recognize that contractual agreement.

Insolvency
If a liquidator (an Irish insolvency officer) is appointed to an Irish
company, it will gather in the company’s assets and distribute them
in accordance with statutory rules of priority set out in the Irish
Companies Act 2014. Any asset over which the company has
granted a fixed security interest (i.e., a security interest under the
terms of which the company was not permitted to deal with the
collateral) will sit outside the insolvency, i.e., the secured party can
enforce its security interest over that asset and the liquidator will not
be able to bring that asset into the pool of assets available for
distribution to the company’s creditors. On an insolvency, a liquidator
would apply the proceeds of the realization of the company’s assets
(other than assets subject to a fixed security interest) in the following
order:

•    Remuneration of, and costs and expenses incurred by, any
liquidator together with remuneration of, and costs and expenses
incurred by, any examiner (appointed as part of a court protection
procedure in respect of a company in financial difficulties) and



costs and expenses incurred by any receiver (see section G.6
below)

•    Super-preferential creditors with priority claims, i.e., amounts
owing to the Irish Revenue Commissioners (the tax authority) and
payments due to employees

•    Holders of a floating security interest over the company’s assets
(i.e., security interests in respect of which the company had
freedom to deal with the relevant assets)

•    Claims of unsecured creditors
•    Claims of shareholders

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Ireland

Irish law rules in relation to corporate capacity and corporate
authority will apply only in respect of Irish pledgors. Where the
pledgor is organized under the laws of a jurisdiction other than
Ireland, questions of corporate capacity and corporate authority are
a matter for the laws of that other jurisdiction.

In respect of an Irish corporate pledgor that is granting a security
interest, its constitutional documents should be reviewed (i.e., its
Memorandum and Articles of Association, also referred to as its
Constitution, together with its internal corporate authorities such as
board resolutions approving the grant of the security interest).

For certain types of Irish pledgors that are regulated investment
funds, there can be legal restrictions on the amount of leverage,
which can be incurred and on granting a security interest to support
a third party’s obligations.

Where an Irish company pledgor grants a security interest for the
purposes of an acquisition (by purchase, subscription, exchange, or
otherwise) of shares in that Irish company or in its holding company,
that transaction will come within the scope of the Irish rules on



financial assistance. Where the security interest is granted in
connection with a loan to a director or a person connected with a
director, the provision of such security interest may also be
restricted. In both cases, a procedure (known as a summary
approval procedure, involving a board meeting, a declaration by the
directors, and shareholder approval) may be required before that
security interest can be granted.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Ireland or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Ireland?

The answers would not change.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Ireland, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

For ease of enforcement, if the asset over which a security interest is
to be granted is located or deemed to be located in Ireland or where
the secured party would like to have the benefits of the European
Communities (Financial Collateral Arrangements) Regulations 2010,
it would be preferable if the security interest is created under an Irish
law security agreement. The form of such security agreement would
depend on the type of collateral over which the security interest is to
be taken. A security interest is commonly granted in favor of a
security trustee/ security agent/collateral agent for the benefit of the
other parties. Incorporating specific additional provisions into a
security agreement governed by the laws of an Other Jurisdiction is
generally not necessary. If additional assets are acquired after the
date of the security agreement, which are also intended to be the



subject of a security interest, the terms of the original security
agreement should be reviewed to establish whether its scope is
sufficiently broad to capture those assets. From an Irish law
perspective, it is common to either execute a confirmation of that
security agreement (where the terms of the original security
agreement capture the later-acquired assets) or to take an additional
security interest (if the terms of the original security agreement do
not capture the later-acquired assets).

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Ireland

When the proceeds of the collateral are realized, the agreement
under which the security interest was created will usually regulate
the order in which those proceeds are applied. In the absence of
such a provision, there is a statutory payment waterfall. In general,
the proceeds are applied toward the discharge of the secured
obligations (and the payment of the expenses of both the secured
party and any receiver appointed by it) and, once those amounts are
discharged, the balance can be paid to the pledgor.

Where there are identifiable proceeds from the sale of the collateral
in breach of the security agreement, the secured party (as the holder
of a beneficial interest in the collateral) acquires a claim in respect of
the proceeds of the collateral. Difficulties will, however, arise if the
funds have become mixed with other funds over which the secured
party does not have a security interest; the secured party will still
have the right to pursue the pledgor for the full amount owed to it
and in practice would most likely take court proceedings seeking
judgment in the amount of the outstanding balance.

G.5 Rehypothecation of collateral under the law of Ireland

The right of the secured party to sell the collateral will only arise
upon enforcement. In Irish security agreements, secured parties
usually have the right to create a security interest over, or
securitize,9 the security interest that they have obtained from the



pledgor. Rehypothecation is generally allowed provided that a right
to do so is contained in the security agreement. The Securities
Financing Transactions Regulation10 imposes disclosure
requirements for investor reports and consent requirements
(including a requirement to obtain pledgor consent where the
secured party will reuse the collateral) where the collateral is a
financial instrument for the purposes of the revised Markets in
Financial Instruments Directive.11

G.6 Exercise of remedies under the law of Ireland

The secured party’s rights would include taking proceeds of
collateral (such as dividend and interest payments), exercising voting
rights, reregistering the securities, “accepting” the securities in partial
or full satisfaction of the secured obligations, or “purchasing” the
securities (via a credit bid). An Irish law security agreement would, in
respect of equity securities, usually contain irrevocable authorities
from the pledgor to the secured party, which entitle the secured party
to exercise voting rights in place of the pledgor when the secured
party becomes entitled to enforce its rights under the security
agreement.

The main methods of enforcing a security interest in Ireland are the
following:

Receivership
The most common form of enforcement in Ireland is to appoint a
receiver (typically an individual person) over the collateral. The
receiver is appointed by way of a deed of appointment (entered into
between the secured party and the receiver) and no court process is
required. Once appointed, the receiver assumes control of the
relevant collateral. He would commonly require the pledgor to deliver
up all books and records relating to the collateral. Where this is not
done or the pledgor seeks to frustrate the receiver getting
possession of the collateral, the receiver may need to seek injunctive
relief. Once the receiver has done his or her due diligence on the
collateral, he or she will then formulate a plan for the realization of



the collateral. This may involve an open market sale but this is not
absolutely required. The receiver has an obligation to receive the
“best price reasonably obtainable,” but this does not have to be the
highest bid. The secured party may also credit bid to purchase the
relevant collateral, which is common in pre-pack receiverships.

Mortgagee in Possession
Under Irish law it is also possible for the secured party to enter into
possession of the secured assets and sell the same. This right is
rarely exercised as entering into possession could expose the
secured party to liability under laws where there is a “strict liability”
concept, e.g., environmental law. This risk does not exist in
receivership as the receiver will, under the relevant security
agreement, generally be expressed to be an agent of the pledgor
rather than of the secured party. If this provision is not expressly
included in the security agreement, Irish law also provides that the
receiver is the agent of the pledgor. This means that ultimate liability
for the acts of the receiver lies with the pledgor and not the secured
party that appointed the receiver. Where the security agreement
does not contain detailed provisions regarding the appointment of a
receiver, the parties instead must rely on the provisions of the
relevant Irish legislation (the Land and Conveyancing Law Reform
Act 2009).12

Court Enforcement Process
Where a security agreement is properly drafted, executed, and
perfected (i.e., any required notices have been served) there should
be no need to go to court to appoint a receiver or sell the secured
assets but where issues arise there are court processes that may
assist.

Contractual Setoff
Where a security interest is taken over a deposit account held with
the secured party, it would be usual for a contractual provision to be
included in the security agreement allowing the secured party to set
off the balance in the account against the amount owing to it by the
pledgor in an enforcement situation. Only bilateral contractual setoff



is recognized in Ireland, so an equivalent provision would not work in
a security agreement in respect of such a deposit account where the
deposit account is held with a third-party bank. If a deposit account is
held with the secured party and the security agreement does not
contain a contractual setoff provision, the account agreement or
terms and conditions on which the deposit account is held should be
checked to establish whether it contains a contractual setoff
provision. Outside of an insolvency, a right to setoff does not arise
unless it is contractually provided for.

In an insolvency of an Irish pledgor, a bank with which the pledgor
holds accounts is entitled to consolidate the pledgor’s accounts held
with it and exercise a right of setoff (that right of setoff can be waived
—it is not mandatory). Where that bank is not the secured party
under the security agreement, a notice is usually served on the bank,
when the security agreement is entered into, confirming that the
relevant account constitutes collateral and that the bank with which
the account is held should not exercise any setoff rights.

 

1    Commission Regulation 593/2008, 2008 O.J. (L 177) 3, 10.
2    Id.
3    Irish Companies Act 2014 (Act No. 38/2014),

http://www.irishstatutebook.ie/eli/2014/act/38/enacted/en/html. What is
available at this link is the original act, not a consolidated version. There is no
official public source of consolidated legislation in Ireland. The Irish Law Reform
Commission has published an administrative consolidation of the Companies
Act 2014, https://revisedacts.lawreform.ie/eli/2014/act/38/front/revised/en/html.

4    Commission Regulation 593/2008, 2008 O.J. (L 177) 3, 10.
5    In an insolvency, a charge created as a floating charge will continue to rank as

a floating charge in the order of priority, notwithstanding any crystallization of
the floating charge into a fixed charge. Claims under a crystallized floating
charge are, therefore, not treated the same as claims under a charge that was
originally created as a fixed charge.

6    European Communities (Financial Collateral Arrangements) Regulations 2010
(SI 626/2010), http://www.irishstatutebook.ie/eli/2010/si/626/made/en/print.
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What is available at this link is the original Act, not a consolidated version.
There is no official public source of consolidated legislation in Ireland.

7    Commission Regulation 593/2008, 2008 O.J. (L 177) 3, 10.
8    Commission Regulation 593/2008, 2008 O.J. (L 177) 3, 10.
9    Securitization is, in general terms, the process whereby receivables are

packaged and sold to investors by way of debt securities.
10  Regulation 2015/2365 of the Parliament and Council, 2015 O.J. (L 337) 1.
11  Directive 2014/65/EU of the Parliament and Council, 2014 O.J. (L173) 349.
12  Land and Conveyancing Law Reform Act 2009 (Act No. 27/2009),

http://www.irishstatutebook.ie/eli/2009/act/27/enacted/en/html. Note that what is
available at this link is the original Act, not a consolidated version. There is no
official public source of consolidated legislation in Ireland. The Irish Law Reform
Commission has published an administrative consolidation of the 2009 Act
here: https://revisedacts.lawreform.ie/eli/2009/act/27/front/revised/en/html.
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Highlights

•    Perfection of a Security Interest
    Under Israeli law, perfection of a security interest refers to its

effectiveness against third parties. A security interest that is
not duly perfected is not effective against other creditors of the
pledgor or even against the liquidator, except for those
creditors or a liquidator who knew or should have known, such
as on the basis of readily available public information, about
the creation of the security interest. It is probable that if a
pledgor is incorporated in Israel, the Israeli courts would
require perfection under Israeli law in order to give effect to the
security interest vis-à-vis third parties. The primary perfection
method is registration with the relevant Israeli registrar1 and



while the only effective way to perfect a security interest over
securities is registration, there is uncertainty whether this is
also true regarding cash collateral.2

•    Choice of the Governing Law of an Other Jurisdiction
    Under Israeli law, the express choice and application of the

law of an Other Jurisdiction as the governing law of an
agreement will generally be recognized by Israeli courts of
law.3 With respect to determining priority among secured
creditors, Israeli law, as the lex fori (i.e., the law of the forum),
would govern, whereas there is some uncertainty regarding the
question of which law governs the creation of the security
interest.4 When considering the question of which law governs
the proprietary aspects of a security interest (e.g., formalities
required to protect a security interest in collateral against
competing claims), the court distinguished between procedural
matters of law, which are governed by the lex fori, and
substantive matters of law where the court was inconclusive.5

    In light of the above, it may be advisable to consider whether
or not steps in all potentially applicable jurisdictions should be
taken based on the specific risk analysis.

•    Enforceability of Pledges over a Fluctuating Pool of Assets
    Any asset not clearly specified and defined in the pledge

agreement or any fluctuating asset pool could potentially be
reclassified as a floating charge or determined to be altogether
invalid. Although it is very common in Israel to register a fixed
charge on securities and deposit accounts, the validity of such
fixed charges to capture future assets that were not deposited
in the account on the date of creation of the pledge has not
really been tested under Israeli case law. In order to potentially
improve the pledgee’s position, it is recommended that the
filing form for registering the fixed pledge be as specific as
possible. For example, listing the type, issuer, and maximum
number of securities subject to the charge over a securities
account. In addition, it is customary and recommended also to
file a floating charge on such accounts and any proceeds
therein or alternatively on all of the pledgor’s existing and



future assets. The primary way to create a security interest
over a fluctuating pool of assets of a pledgor is by way of
floating charge, which is inferior in comparison with a fixed
charge, ranking after statutory preference creditors, and
perfected via registration with the relevant Israeli registrar. It
should be noted, however, that there is no legal mechanism
under Israeli law supporting the creation of floating charges
over the assets of partnerships. On March 5, 2018, the
Insolvency and Rehabilitation Law, 2018 (the New Insolvency
Law) was passed and went into effect on September 15, 2019
(the Effective Date). The New Insolvency Law introduced a
consolidated set of insolvency laws for individuals, companies,
and partnerships in Israel. In addition to the codification and
consolidation of existing insolvency and rehabilitation rules
from multiple sources, the New Insolvency Law makes a
number of changes to these existing rules in Israel. It is
arguable that the New Insolvency Law will open the possibility
for partnerships to create floating charges, similar to
companies.

•    New Insolvency Legislation
    On March 15, 2018, the New Insolvency Law was published.

The Insolvency Law will replace older and dispersed pieces of
legislation relating to Israeli insolvency law. The changes in the
Insolvency Law are very material to the area of Israeli
insolvency law and, in the view of some, may impact other
areas of Israeli law as well. The Insolvency Law also contains
provisions pertaining to international insolvency proceedings
and establishes the rights and status of foreign creditors in
insolvency proceedings.



    The contents of the Insolvency Law mostly affect floating,
rather than fixed charges, and as such are less concerning for
fixed charges. For example, under the Insolvency Law, a
holder of a floating charge may only apply toward the
repayment of the secured debt up to 75% of the proceeds
derived from the realization of the assets subject to the floating
charge. That being said, the fundamental principle of economic
rehabilitation of the debtor has a very prominent place in the
text and purpose of the Insolvency Law. As such, there may be
changes in the manner in which insolvency proceedings are
conducted and resolved in the future, even with respect to
fixed charges.

    The Insolvency Law applies to proceedings commenced on or
after the Effective Date, while the existing law will continue to
apply to proceedings, which were conducted prior to the
Effective Date. A floating charge that was duly registered prior
to the Effective Date will not be affected by the provisions of
the Insolvency Law pertaining to priority if (i) the charge was
effected to secure a credit obligation provided prior to the
Effective Date (inter alia, that changes to the repayment date
and interest rate are not made after the Effective Date) or (ii)
insolvency proceedings are commenced within 18 months of
the Effective Date).

    Although provisions of the Insolvency Law are generally not
addressed specifically to security interests in securities,
securities accounts, or deposit accounts, the law changes in
substantial ways previous Israeli law relevant to secured
transactions in insolvency proceedings, including security
interests in securities, securities accounts, and deposit
accounts.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Israel for purposes
of creating and perfecting a security interest?



Under Israeli law, the shareholders register of a company (whether
private or public) serves as prima facie evidence of the
shareholdings reflected therein.6 Although a shareholder who is
registered in the shareholders register is entitled to receive a share
certificate from the company evidencing ownership of the shares,7
such certificate is not necessary in order to establish ownership. In
the event of a discrep pledge agreementancy between the contents
of the shareholders register and a share certificate, the evidentiary
weight of the shareholders register will prevail.8

“Securities” are defined in the Israeli Pledge Law (the Pledge Law)9
as “a certificate, deed or other document which is issued by law or
custom, for deposit or as a bearer security,10 and which confers
upon the holder the applicable rights in them.”

With the exception of the above, the Pledge Law does not give
special treatment to the pledge of securities but rather speaks
generally about the pledge of assets. There are generally no
limitations regarding the types of assets in which security interest
can be created, subject to certain exceptions. As such, other
securities that do not fall under the above definitions would still
generally be subject to a pledge under Israeli law. It is possible under
Israeli law to create security over certain rights in partnerships,
limited partnerships, limited liability companies, and loan
participations. Such securities would generally require a court order
for realization. Note that the concept of a business trust entity does
not exist under Israeli law.

P.2 Are debt securities treated differently from equity securities under
the law of Israel for purposes of creating and perfecting a security
interest in such securities?

Debt securities and equity securities are generally treated the same
under Israeli law for the purposes of creating and perfecting a
security interest in such securities. However, the pledge
documentation can be expected to have different contractual
provisions, which would reflect certain differences between these



two kinds of securities. When each kind of securities is pledged, it is
common for the pledge to apply to (a) all securities to be received or
issued from time to time in respect of or in place of the securities, (b)
all rights, options, monies, and other assets due or issued in place of
the securities or in respect thereof or by virtue of the securities, (c)
all rights in or against the corporation whose securities are being
pledged, which the law or the articles of association of such
corporation or any other agreement, if any, grant or shall grant from
time to time to the pledgor in respect of or by virtue of the securities.

As mentioned above, reference to future assets or future rights may
be deemed to be eligible for only a floating, rather than fixed, charge
since they were not present at the time of creation of the pledge.
However, in the case of equity securities, the shareholders’ rights are
usually more extensive and can include rights to dividends (in
addition to interest, which can also apply to equity securities as a
more common feature when dealing with preferred shares), bonus
shares, and other shareholder rights such as preemptive, bringalong,
and co-sale rights. In addition, a pledge agreement on equity
securities will often include a representation and warranty of the
pledgor to the pledgee that as of the signing date no voting
agreements or other agreements exist between the pledgor and any
other third party in connection with the equity securities. Although it
is common for the pledgor to retain voting rights in the equity
securities prior to enforcement, the pledgor will typically undertake to
notify the pledgee in advance of any general meeting of the
shareholders (and of the board of directors, if applicable) of the
corporation whose equity securities are pledged and to provide a
copy of the agenda and any resolutions, which are contemplated at
such meeting.11

In the event that a special purpose subsidiary entity of the pledgor is
the borrower under the facility in question, it is common for the
pledgor to pledge all or part of its shareholdings in the borrower.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Israel?



While the nature of such debt should be considered in each case, it
would likely fall under the broad and general definition of an asset
that is subject to a pledge under the Pledge Law. Whether or not
such asset is defined as a “security” is of little relevance under Israeli
secured transactions law.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Israel apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Israel and the certificates
are located in Israel
Under Israeli law, the express choice and application of the law of an
Other Jurisdiction as the governing law of an agreement will
generally be recognized by Israeli courts of law, subject to
exceptions in certain cases of insolvency in which rights of third
parties are involved and where the law of an Other Jurisdiction
elected by the parties is inconsistent with the provisions of the New
Insolvency Law, such as those pertaining to transactions conducted
by the pledgor during the three-month period prior to the initiation of
insolvency proceedings. There would generally not be a distinction in
this regard between the various aspects of a pledge as listed in the
above section, such as perfection and remedies. However, Israeli
law, as the lex fori, would generally determine priority among
secured creditors and there is uncertainty regarding the law
governing the creation of a security interest.

b. The issuer is organized under the law of Israel and the certificates
are located in an Other Jurisdiction
As mentioned above, under Israeli law, the express choice and
application of the law of an Other Jurisdiction as the governing law of
an agreement will generally be recognized by Israeli courts of law,



subject to exceptions in certain cases of insolvency in which rights of
third parties are involved and where the law of an Other Jurisdiction
elected by the parties is inconsistent with the provisions of the New
Insolvency Law. There would generally not be a distinction in this
regard between the various aspects of a pledge as listed in the
above section, such as perfection and remedies. However, Israeli
law, as the lex fori, would generally determine priority among
secured creditors and there is uncertainty regarding the law
governing the creation of a security interest. Although the foreign
location of the securities should not be a determining factor, it may
be taken into account along with other considerations when the court
is unsure which governing law to apply.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Israel
As mentioned above, under Israeli law, the express choice and
application of the law of an Other Jurisdiction as the governing law of
an agreement will generally be recognized by Israeli courts of law,
subject to exceptions in certain cases of insolvency in which rights of
third parties are involved and where the law of an Other Jurisdiction
elected by the parties is inconsistent with the provisions of the New
Insolvency Law. There would generally not be a distinction in this
regard between the various aspects of a pledge as listed in the
above section, such as perfection and remedies. However, Israeli
law, as the lex fori, would generally determine priority among
secured creditors and there is uncertainty regarding the law
governing the creation of a security interest. Although the foreign
location of the issuer should not be a determining factor, it may be
taken into account along with other considerations when the court is
unsure which governing law to apply.

1.2 Choice of law: Other instances where Israel’s law may apply

As mentioned, under Israeli law, the express choice and application
of the law of an Other Jurisdiction as the governing law of an
agreement will generally be recognized by Israeli courts of law,
subject to exceptions in certain cases of insolvency in which rights of



third parties are involved and where the law of an Other Jurisdiction
elected by the parties is inconsistent with the provisions of the New
Insolvency Law. As mentioned, Israeli law, as the lex fori, would
generally determine priority among secured creditors and there is
uncertainty regarding the law governing the creation of a security
interest. As such, in order to improve the pledgee’s position against
other creditors and third parties (who would not be expected to
check pledge registries of the law of Other Jurisdictions) as well as in
establishing standing at the execution office upon seeking
enforcement/realization of the pledge, it is common and
recommended to file a pledge over assets located in Israel with the
Israeli Registrar of Pledges even if both the pledgor and the pledgee
are based in an Other Jurisdiction, provided that the underlying
collateral is Israeli, such as securities in an Israeli corporation. The
pledge should also be registered in the jurisdiction of the pledgor as
a parallel/double pledge. The pledge registered under an Other
Jurisdiction would likely be necessary for protection in contexts of
insolvency and liquidation of the pledgor.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Israel

Under Israeli law, the perfection method in such a case would be
registration with the relevant Israeli registrar. Possession of a share
certificate would generally be deemed irrelevant for this analysis
under Israeli law.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Israel

Under Israeli law, perfection of a security interest refers to its
effectiveness against third parties. A security interest that is not duly
perfected is not effective against other creditors of the pledgor or
even against the liquidator, except for those creditors or liquidator
who knew or should have known, such as on the basis of readily
available public information, about the creation of the security
interest.



2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Israel apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Israel?

As mentioned above, under Israeli law, the express choice and
application of the law of an Other Jurisdiction as the governing law of
an agreement will generally be recognized by Israeli courts of law,
subject to exceptions in certain cases of insolvency in which rights of
third parties are involved and where the law of an Other Jurisdiction
elected by the parties is inconsistent with the provisions of the New
Insolvency Law, such as those pertaining to transactions conducted
by the pledgor during the three-month period prior to the initiation of
insolvency proceedings. There would generally not be a distinction in
this regard between the various aspects of a pledge as listed in the
above section, such as perfection and remedies. However, Israeli
law, as the lex fori, would generally determine priority among
secured creditors and there is uncertainty regarding the law
governing the creation of a security interest.

Whether the securities are certificated or not should not
substantively affect the analysis.

2.2 Choice of law: Other instances where Israel’s law may apply

As mentioned, under Israeli law, the express choice and application
of the law of an Other Jurisdiction as the governing law of an
agreement will generally be recognized by Israeli courts of law,
subject to exceptions in certain cases of insolvency in which rights of
third parties are involved and where the law of an Other Jurisdiction
elected by the parties is inconsistent with the provisions of the New
Insolvency Law. As mentioned, Israeli law, as the lex fori, would
generally determine priority among secured creditors and there is



uncertainty regarding the law governing the creation of a security
interest. As such, in order to improve the pledgee’s position against
other creditors and third parties (who would not be expected to
check pledge registries of the law of Other Jurisdictions) as well as in
establishing standing at the execution office upon seeking
enforcement/realization of the pledge, it is common and
recommended to file a pledge over assets located in Israel with the
Israeli Registrar of Pledges even if both the pledgor and the pledgee
are based in an Other Jurisdiction, provided that the underlying
collateral is Israeli, such as securities in an Israeli corporation. The
pledge should also be registered in the jurisdiction of the pledgor as
a parallel/double pledge. The pledge registered under an Other
Jurisdiction would likely be necessary for protection in contexts of
insolvency and liquidation of the pledgor.

Whether the securities are certificated or not should not
substantively affect the analysis.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Israel

Under Israeli law, the perfection method in such a case would be
registration with the relevant Israeli registrar.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Israel

Under Israeli law, perfection of a security interest refers to its
effectiveness against third parties. A security interest that is not duly
perfected is not effective against other creditors of the pledgor or
even against the liquidator, except for those creditors or liquidator
who knew or should have known, such as on the basis of readily
available public information, about the creation of the security
interest.

Whether the securities are certificated or not should not
substantively affect the analysis.



3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Israel, (i) would
a securities account to which securities are credited constitute a
category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Yes, the pledgor’s rights in the account itself may be pledged on their
own but are usually pledged together with the securities held therein.
It is common practice to register a fixed pledge on both the securities
account and the securities held therein as well as an additional
floating charge to cover such account and any proceeds therein or
alternatively on all of pledgor’s existing and future assets. This may
be understood as an attempt to improve the pledgee’s position
should the status of the pledge as a fixed charge be challenged and
should a court take the view that the account is a fluctuating pool of
assets eligible for a floating charge only.

Yes, but this would largely depend on the types of accounts and
services offered by a particular bank. It is common for a securities
account to be linked to a cash account at the same bank in order to
facilitate transfer of profits and payment of fees related to market
trading. That being said, it is likely that a linked cash account would
not be covered by a fixed pledge on the corresponding securities
account for the purposes of creation, perfection, and priority of a
security interest therein unless the pledge documentation states so
explicitly. In addition, it is recommended and customary to add, at
the time of creation of the fixed charge, an additional floating charge
to cover future cash deposits and other proceeds derived from profits
in the pledged securities, or alternatively on all of pledgor’s existing
and future assets, in the event that such account is deemed a
fluctuating pool of assets subject only to a floating charge.

Note the validity of a fixed charge on a securities account to capture
future assets that were not deposited in the account on the date of



creation of the pledge is still uncertain under Israeli case law, due,
inter alia, to the notion that such future assets are to be considered a
fluctuating asset pool subject to a floating charge. As mentioned,
floating charges are generally registered with the Israeli Registrar of
Companies.

3.2 Choice of law: What law would a court in Israel apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Israel (or where Israel’s law governs
the account, if relevant)
As mentioned above, under Israeli law, the express choice and
application of the law of an Other Jurisdiction as the governing law of
an agreement will generally be recognized by Israeli courts of law,
subject to exceptions in certain cases of insolvency in which rights of
third parties are involved and where the law of an Other Jurisdiction
elected by the parties is inconsistent with the provisions of the New
Insolvency Law. There would generally not be a distinction in this
regard between the various aspects of a pledge as listed in the
above section, such as perfection and remedies. However, Israeli
law, as the lex fori, would generally determine priority among
secured creditors and there is uncertainty regarding the law
governing the creation of a security interest.

Although the location of the securities account or broker/intermediary
should not be a determining factor, it may be taken into account
along with other considerations when the court is unsure which law
to apply. In most cases, the definition of“ location” would seem to be
confined to Israel’s geographical borders and the court may take into
account certain factors when determining the “location” such as the
physical location of the accounts (such as whether there is an
intermediary broker located in Israel or whether the account is
booked by a bank located in Israel), the governing law of the



underlying agreements, and the place of incorporation and operation
of the various parties.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Israel, and an Other Jurisdiction’s law
governs the account agreement
As mentioned above, under Israeli law, the express choice and
application of the law of an Other Jurisdiction as the governing law of
an agreement will generally be recognized by Israeli courts of law,
subject to exceptions in certain cases of insolvency in which rights of
third parties are involved and where the law of an Other Jurisdiction
elected by the parties is inconsistent with the provisions of the New
Insolvency Law. There would generally not be a distinction in this
regard between the various aspects of a pledge as listed in the
above section, such as perfection and remedies. However, Israeli
law, as the lex fori, would generally determine priority among
secured creditors and there is uncertainty regarding the law
governing the creation of a security interest.

Although the governing law of the account agreement should not be
a determining factor, it may be taken into account along with other
considerations when the court is unsure which law to apply.

3.3 Choice of law: Other instances where the law of Israel may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Israel, but the issuer of securities
credited to the securities account is organized under the law of
Israel, would Israel’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Israel, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Israel, would
Israel’s law apply, and if so, to what extent?
As mentioned, under Israeli law, the express choice and application
of the law of an Other Jurisdiction as the governing law of an
agreement will generally be recognized by Israeli courts of law,



subject to exceptions in certain cases of insolvency in which rights of
third parties are involved and where the law of an Other Jurisdiction
elected by the parties is inconsistent with the provisions of the New
Insolvency Law, such as those pertaining to transactions conducted
by the pledgor during the three-month period prior to the initiation of
insolvency proceedings. As mentioned, Israeli law, as the lex fori,
would generally determine priority among secured creditors and
there is uncertainty regarding the law governing the creation of a
security interest. As such, in order to improve the pledgee’s position
against other creditors and third parties (who would not be expected
to check pledge registries of the law of Other Jurisdictions) as well
as in establishing standing at the execution office upon seeking
enforcement/realization of the pledge, it is common and
recommended to file a pledge over assets located in Israel with the
Israeli Registrar of Pledges even if both the pledgor and the pledgee
are based in an Other Jurisdiction, provided that the underlying
collateral is Israeli, such as securities in an Israeli corporation. The
pledge should also be registered in the jurisdiction of the pledgor as
a parallel/double pledge. The pledge registered under an Other
Jurisdiction would likely be necessary for protection in contexts of
insolvency and liquidation of the pledgor.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Israel

Under Israeli law, the perfection method in such a case would be
registration of the pledge with the relevant Israeli registrar.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Israel

Under Israeli law, perfection of a security interest refers to its
effectiveness against third parties. A security interest that is not duly
perfected is not effective against other creditors of the pledgor or
even against the liquidator, except for those creditors or liquidator
who knew or should have known, such as on the basis of readily



available public information, about the creation of the security
interest.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Israel, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

A deposit account would not be deemed as a separate category of
collateral. The assets that can be credited to a deposit account
would largely depend on the types of accounts and services offered
by a particular bank but most often relate to cash deposits of local
and Other Jurisdiction currencies.

Note the validity of a fixed charge on a deposit account to capture
future assets that were not deposited in the account on the date of
creation of the pledge is still uncertain under Israeli case law, due,
inter alia, to the notion that such future assets are to be considered a
fluctuating asset pool subject to a floating charge. As mentioned,
floating charges are generally registered with the Israeli Registrar of
Companies.

4.2 Choice of law: What law would a court in Israel apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Israel (or where Israel’s law governs the account, if
relevant)
As mentioned above, under Israeli law, the express choice and
application of the law of an Other Jurisdiction as the governing law of
an agreement will generally be recognized by Israeli courts of law,
subject to exceptions in certain cases of insolvency in which rights of
third parties are involved and where the law of an Other Jurisdiction
elected by the parties is inconsistent with the provisions of the New



Insolvency Law, such as those pertaining to transactions conducted
by the pledgor during the three-month period prior to the initiation of
insolvency proceedings. There would generally not be a distinction in
this regard between the various aspects of a pledge as listed in the
above section, such as perfection and remedies. However, Israeli
law, as the lex fori, would generally determine priority among
secured creditors and there is uncertainty regarding the law
governing the creation of a security interest.

Although the location of the deposit account should not be a
determining factor, it may be taken into account along with other
considerations when the court is unsure which law to apply. In most
cases, the definition of “location” would seem to be confined to
Israel’s geographical borders and the court may take into account
certain factors when determining the “location” such as the physical
location of the accounts (such as whether the account is booked by
a bank located in Israel), the governing law of the underlying
agreements, and the place of incorporation and operation of the
various parties.

b. The deposit account is located in, or is maintained by a bank
located in, Israel, and an Other Jurisdiction’s law governs the
account agreement
As mentioned above, under Israeli law, the express choice and
application of the law of an Other Jurisdiction as the governing law of
an agreement will generally be recognized by Israeli courts of law,
subject to exceptions in certain cases of insolvency in which rights of
third parties are involved and where the law of an Other Jurisdiction
elected by the parties is inconsistent with the provisions of the New
Insolvency Law. There would generally not be a distinction in this
regard between the various aspects of a pledge as listed in the
above section, such as perfection and remedies. However, Israeli
law, as the lex fori, would generally determine priority among
secured creditors and there is uncertainty regarding the law
governing the creation of a security interest.



Although the governing law of the account agreement should not be
a determining factor, it may be taken into account along with other
considerations when the court is unsure which law to apply.

4.3 Choice of law: Other instances where the law of Israel may apply

As mentioned, under Israeli law, the express choice and application
of the law of an Other Jurisdiction as the governing law of an
agreement will generally be recognized by Israeli courts of law,
subject to exceptions in certain cases of insolvency in which rights of
third parties are involved and where the law of an Other Jurisdiction
elected by the parties is inconsistent with the provisions of the New
Insolvency Law. As mentioned, Israeli law, as the lex fori, would
generally determine priority among secured creditors and there is
uncertainty regarding the law governing the creation of a security
interest. As such, in order to improve the pledgee’s position against
other creditors and third parties (who would not be expected to
check pledge registries of the law of Other Jurisdictions) as well as in
establishing standing at the execution office upon seeking
enforcement/realization of the pledge, it is common and
recommended to file a pledge over assets located in Israel with the
Israeli Registrar of Pledges even if both the pledgor and the pledgee
are based in an Other Jurisdiction, provided that the underlying
collateral is Israeli. The pledge should also be registered in the
jurisdiction of the pledgor as a parallel/double pledge. The pledge
registered under an Other Jurisdiction would likely be necessary for
protection in contexts of insolvency and liquidation of the pledgor.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Israel

Under Israeli law, the perfection method in such a case would be
registration of the pledge with the relevant Israeli registrar.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Israel



Under Israeli law, perfection of a security interest refers to its
effectiveness against third parties. A security interest that is not duly
perfected is not effective against other creditors of the pledgor or
even against the liquidator, except for those creditors or liquidator
who knew or should have known, such as on the basis of readily
available public information, about the creation of the security
interest.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Israel

From a commercial perspective, it is not uncommon for a pledgee to
request that the pledgor’s legal counsel provide an opinion that the
pledgor acted with the requisite corporate power and authority when
entering into the pledge agreements.

As for registration, the relevant Israeli registrars (i.e., the Registrar of
Companies and Registrar of Pledges) do not require a lawyer’s
certification of due authorization of a corporate entity signatory.

The forms for registering, amending, and releasing a pledge at any
Israeli registrar are in Hebrew. In the past, the Israeli Registrar of
Companies also required the submission of a Hebrew translation of
a pledge agreement when submitted in the English language;
however, this is no longer legally required in Israel.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Israel or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Israel?

Yes, with respect to sections 1.4, 2.2, 3.4, and 4.4, if the pledgor is
incorporated in Israel, registration of the pledge with the applicable
Israeli registrar (for a limited liability company, at the Israeli Registrar
of Companies, and for a partnership and other kinds of corporations



as well as individual persons, at the Israeli Registrar of Pledges) is
mandatory.

Before registering a pledge against an Israeli company in favor of an
Other Jurisdiction corporate entity (i.e., as pledgee), the Israeli
Registrar of Companies requires that Apostille-certified certificates of
incorporation and of good standing (dated within the prior six
months) from the local corporate registrar of the pledgee (or the
pledgee’s collateral agent) are submitted together with the pledge
registration documentation.

In the case of certificated securities, whether or not such security is
held in a securities account should not affect the analysis.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Israel, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

As mentioned, it is recommend that an Other Jurisdiction law pledge
over assets located in Israel also be filed and registered in Israel
even if all parties are from an Other Jurisdiction. Although the
execution of a separate pledge agreement governed by the law of
Israel for such purpose is not strictly required, it is recommended to
evaluate whether this practice would be beneficial on a case-by-case
basis.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Israel

It is customary and recommended to include language in the fixed
pledge agreement and registration form, which specifically extends
the pledge to proceeds of the original collateral. In addition, it is



recommended and customary to add, at the time of creation of the
fixed charge, an additional floating charge to cover future cash
deposits and other proceeds derived from profits in the pledged
securities in the event that such account is deemed a fluctuating pool
of assets subject only to a floating charge. The method of perfection
of the pledge over such proceeds would not differ from the method
pertaining to the original collateral.

G.5 Rehypothecation of collateral under the law of Israel

A right to sell, pledge, rehypothecate, or otherwise use the collateral
is uncommon in Israeli security agreements since it is rare for a full
transfer of title to occur in the absence of an event of default.

G.6 Exercise of remedies under the law of Israel

1. In the Absence of Insolvency Proceedings

The main method of realization specified in the Pledge Law, subject
to several exceptions, is by a court order.12 If the pledge was duly
perfected by registration, the collateral can be liquidated pursuant to
an order by the head of the execution office, which is usually a
quicker and simpler procedure than a court order. The general rule is
that realization should be implemented by way of an auction sale,
unless the court or the head of the execution office (as the case may
be) directs the adoption of another method that seems more efficient
and fair under the circumstances.13

The Pledge Law contains no exemption from the requirement to
obtain a judicial order prior to realizing a pledge on an asset that is
located in an Other Jurisdiction. However, in practice, Other
Jurisdiction secured creditors, who take collateral that is located in
an Other Jurisdiction under a security interest agreement governed
by the law of an Other Jurisdiction, usually do not seek an order of
an Israeli court but rather proceed to realize the security interest in
accordance with the laws of an Other Jurisdiction.14 In the event that
the Israeli pledgor challenges such an action and argues that the



Other Jurisdiction creditor should have obtained an order of an
Israeli court prior to realization, the court will first have to decide
whether Israeli law applies in such a scenario.

According to section 16(b) of the Pledge Law, the parties to a pledge
agreement are not allowed to agree, prior to the due date of the
secured obligation, on any method of realization other than those set
forth in the Pledge Law, such as via order of the court, execution
office, or certain institutional bodies. Once the secured obligation
becomes payable, the secured creditor and the pledgor are free to
agree on any alternative method of realization subject to approval of
the overseeing authority of the realization.

It is unclear whether an Israeli court would rule that section 16(b) of
the Pledge Law applies where the agreement creating the pledge is
governed by the law of an Other Jurisdiction. The court may rule that
such selection of the law of an Other Jurisdiction is in fact an indirect
“contracting out” of the statutory realization provisions (section 16(b)
of the Pledge Law) and, as a result, will not recognize this choice of
law with respect to realization. However, in the event that this
question arises in the context of a bilateral dispute between the
pledgor and the pledgee, it is also possible that the court will apply
the provisions of the law of an Other Jurisdiction regarding
realization of the security interest and will not give effect to section
16(b) of the Pledge Law.

2. In the Context of Insolvency Proceedings

A secured creditor can realize a security interest if the loan is not
repaid on time. Usually, the loan agreement or the security interest
agreement/debenture specifies certain events (i.e., events of
default), which, if they occur, will trigger the secured creditor’s right
to accelerate the repayment dates of the loan and enforce the
security if the debt is not repaid as it falls due.

In general, secured creditors have an absolute preference with
regard to the property over which they hold a specific fixed charge,
provided that the charge was duly registered and perfected as



aforementioned.15 Security interests (as well as other transactions
and actions) that were granted or conducted during the three-month
period before the start of insolvency proceedings of the debtor can
be challenged and rescinded, inter alia, if (i) at the time of the
performance of the transaction or action, the corporation was
insolvent and (ii) as a result of the transaction, the creditor received
a larger portion of its debt than the portion to which the creditor was
entitled to according to the priority order.

Typically, the realization of a security interest must be implemented
under a court order or an order of the head of the execution office.16

Please note that under the Pledge Law, self-realization by the
creditor is generally not permitted, and the debtor may not waive the
requirement for a court order prior to realization before the debt
becomes due. An earlier waiver may be held invalid. Note that in the
case of insolvency proceedings, realization of a security interest will
also be subject to the procedures set forth in the New Insolvency
Law.

In terms of process, exercising a fixed pledge in Israel generally
requires court approval and it is filed either in the execution court or
in a district court.

The Insolvency Law also regulates a stay period once an Insolvency
Proceeding order is issued and provides that upon the issuance of
the Insolvency Proceeding order (i) the assets of the corporation will
serve solely for the repayment of the corporation’s past debts and
the expenses of the insolvency proceedings; (ii) the repayment of
corporation’s past debts will be conducted only in accordance with
the provisions of the New Insolvency Law; (iii) all proceedings
against the corporation shall be suspended; and (iv) the court shall
appoint a trustee for the implementation of the insolvency
proceedings.

 



1    Security interests over assets of companies incorporated in Israel are
registered with the Israeli Registrar of Companies. The requisite filing should be
made within 21 days of the creation of the security interest, and it is then valid
retroactively as of the creation date. Security interests over assets of
individuals, partnerships, and companies incorporated in an Other Jurisdiction
are registered with the Israeli Registrar of Pledges, at any time following the
creation of the security interest, and are valid against third parties from the date
of due registration.

2    It is not clear whether cash collateral is considered a “movable asset” for the
purposes of section 178 of the Israeli Companies Ordinance, such that the
deposit of cash with the creditor (effected by way of wire transfer) is considered
a valid perfection method. The issue of whether the term “movable assets”
includes cash has not yet been directly addressed by the courts. Companies
Ordinance, 5743-1983, § 178. Although there are good arguments to support
the view that cash should be considered a “movable asset” for the purposes of
perfecting a pledge, one legal scholar and certain comments in a District Court
case suggest a narrow interpretation of the term “movable assets,” which would
exclude cash. See J. Weissman “Property Law” (1993), pp. 337, 347; CC (TA)
293/91 Israel Reinsurance Company v. First International Bank (1991).

3    The above is subject to exceptions in certain cases of insolvency in which
rights of third parties are involved and where the law of an Other Jurisdiction
elected by the parties is inconsistent with the provisions of Israeli insolvency
law.

4    CA 352/87 Griffin Corp v. Koor Sahar Ltd 44(3) PD 45 (1990). This case
involved competing creditors of a Panamanian ship that was detained in Israel.
A mortgage (created under Panama law) existed for the benefit of one creditor,
while other creditors claimed that they were entitled to a “maritime charge”
since they had supplied certain services to the ship. The legal questions that
arose were whether a maritime charge had indeed been created and if so, what
the order of preference was between such a charge and the mortgage. These
questions raised two issues of conflict of laws: (a) which law governs the
creation of a security interest (in this instance, the alleged maritime charge) and
(b) which law governs the order of priority among creditors. The court noted
that these two questions are strongly linked. A court’s choice between Israeli
law, as the lex fori, and the law of the contract will likely depend on the facts of
the case and, to a larger extent, on policy considerations. In general, the author
believes that if a dispute arises between the contracting parties and no other
third party is involved in the dispute (e.g., other creditors), it is likely that Israeli
courts will apply the law designated by the parties in the security documents.

5    See CA (TA) 8946/04 Warner Bros v. The Trustee of Tevel (2010). The court
tried to solve this question by making an additional distinction—between
substantive matters of law that have to do with the general laws, which may
apply to a dispute (such as contract law or property law) and substantive



matters of law, which are related to the insolvency aspects of the dispute (like
issues of seniority and perfection). The court stated clearly that in the post-
insolvency context, substantive matters of law that have to do with general
laws, such as questions regarding the validity of a contract and its
interpretation, would be governed by the parties’ choice of law, even if the
dispute had insolvency attributes and was being adjudicated through an
insolvency process. However, the court did not go so far as to determine which
choice of law would apply to the second type of substantive matters of law, i.e.,
the insolvency aspects of substantive law. The supreme court did state that its
approach on this issue seemed to be aligned with English law. According to the
court’s decision, English law would apply the law of the forum—and not the
contractual choice of law—to matters that had to do with insolvency (both
procedural and substantive), while the choice of law would govern issues such
as interpretation of the contract and its validity. The court was unwilling,
however, to clearly set this as a rule and went on to say that certain issues of
substantive law may still give rise to the question of whether to apply the law of
the forum or the contractual choice of law. However, in a case law handed in
May 2015, the District Court of Tel Aviv decided that insolvency proceedings in
that case did not revoke the agreement of the parties regarding the choice of
jurisdiction, in circumstances where the principle of equality among the
creditors will not be prejudiced by the fact that a foreign court will hear the
relevant claim (16956-09-11 The Company’s Employees v. Agrexco Agricultural
Export Company Ltd. and others, May 3, 2015). In the circumstances of this
case, the insolvent company was the claimant and the court ruled that if the
insolvency officer wishes to pursue the claim, it must do so in the foreign court
under the agreed jurisdiction clause.

6    Companies Law, 5759-1999, § 133(a) (the Companies Law).
7    Section 178(a) of the Companies Law. Section 1 of the Companies Law

defines a share certificate as a “certificate stating the name of the owner
registered in the company’s registers together with the number of shares
owned.” The Minister of Justice may prescribe provisions relating to the text,
form, preparation, and printing of a share certificate (section 180 of the
Companies Law). According to sections 132(a) and 178(b) of the Companies
Law, a nominee company for the tradable shares of a public company may be
registered in the shareholders register of a company even though the actual
holder is still considered the owner thereof. Whereas in a private company all
shareholders are listed in the shareholders register, a shareholder of a public
company can either be listed in the shareholders register of the company
(which is less common) or in the records of a registered broker who is a client
of the nominee company (sections 176–177 of the Companies Law). In
practice, the nominee company that holds the tradable shares of a public
company will require the receipt of a share certificate from the public company
evidencing its ownership of the entire amount of tradable shares. In addition, in



order to vote as a shareholder of a public company, evidence of ownership
must be provided; as such, a shareholder who is not registered in the
shareholders register (i.e., who holds shares through a broker) will need to
receive a holdings confirmation from the broker to present at the meeting (or to
attach to a proxy card) in order to vote.

8    Section 133(b) of the Companies Law.
9    Pledge Law, 5727-1967, § 24.
10  Please note that the Companies Law was amended in March 2016 (no. 28) in

such a manner that it is no longer permissible for an Israeli company to offer or
issue bearer securities. The amendment dictates the manner in which the
holder of an existing bearer security can convert the corresponding shares into
shares registered under the holder’s name. The explanatory notes for such
amendment explain that this measure was taken in order to conform to global
standards of increased ownership transparency and in order to reduce money
laundering and tax evasion. It was also noted that the use of bearer securities
was rare in any case; the Registrar of Companies recorded in 2013 that only
twelve Israeli companies—one of which was public and only six of which were
listed as active— issued bearer securities.

11  The pledgor may be restricted from voting upon a resolution that was not
included in the agenda. There may also be certain exceptions whereby the
pledgee will be entitled to vote (usually by way of an irrevocable power of
attorney, which is executed by the pledgor at the time of pledge), such as voting
on a resolution to voluntarily liquidate, distribute a dividend or other distribution,
amend the authorized share capital, dilute the issued share capital (such as by
issuing shares), amend the rights attaching to the shares, merge with another
entity, or otherwise restructure or recapitalize the corporation, and other
resolutions, which are likely to have an adverse effect on the pledgee’s rights
as a creditor.

12  In such court motion, the creditor is required to describe and provide reasons
for the realization (i.e., the motion should state that there was an event of
default and provide an explanation as to such statement) and the burden of
proof rests with the creditor. Once this motion is filed, the debtor has an
opportunity to file an opposition claim. A receiver must be appointed by the
court and typically the court will appoint the receiver requested by the secured
creditor. In certain urgent cases a secured creditor can file a motion requesting
the appointment of a temporary receiver pending the outcome of the hearing.
Opposition from the debtor, especially based on strong grounds (e.g.,
compelling evidence showing that, in fact, the alleged event of default did not
occur), may be taken into consideration by the court. If no opposition is filed, or
is filed but rejected by the court, the court may appoint a receiver and authorize
such receiver to take actions to realize the security interest. In the case that an
opposition is filed by the debtor, a hearing will be held, with all parties present.
It should be noted that where the event of default is pure fact, it will usually be



more difficult for the debtor to oppose the motion, but insofar as the event of
default is more subjective (e.g., material adverse change), the hearing can be
more complicated and the appointment of a receiver can take longer in such a
case. In the case of insolvency (i.e., filing of a liquidation order against the
company), the process is typically quicker since it is clear that the debtor
cannot repay its debt. The sale of a debtor’s assets will generally require the
receiver to auction the pledged assets and accept the highest bid. Following
the auction, the receiver will request the court to approve the sale. In certain
cases, the court may request that the receiver provide a valuation estimate of
the asset being sold, and the court may review such estimate.

13  These methods, however, are not applicable to cash collateral; the secured
creditor is free to seize the cash and apply it to repay the debt it is owed, if the
debt is not repaid by the due date.

14  The Pledge Law (at section 17) also contains a specific definition of
“Securities” based on the Israeli Securities Law, 5728-1968 (the Securities
Law) and the Israeli Joint Investment Trust Law, 5754-1994 (the Joint Trust
Law) for the purpose of a specific exception to the requirement to obtain a court
order prior to realization, such as where the creditor is a bank or financial
institution licensed under Israeli legislation and the collateral consists of
securities traded on a stock exchange. The definition of “Securities” in this
context includes (i) pursuant to section 1 of the Securities Law, “certificates
issued by way of series by a company, cooperative society or any other
corporation which confer a membership right, participation right or claim against
them, and certificates conferring a right to acquire Securities, all—whether
registered by name or as bearer securities, excluding securities issued by the
Government or by the Bank of Israel which comply with one of the following: (a)
they do not confer a right of participation or membership in a corporation and
are not convertible into, or realizable for, Securities conferring such a right; or
(b) they are issued under special legislation”; (ii) pursuant to section 52 of the
Securities Law, any securities not included in the above definition in section 1
(which is therefore only included here for demonstrative purposes); (iii) units in
a “Closed—End Fund” as defined in section 1 of the Joint Trust Law, “a fund
that is stipulated in the fund agreement to be a closed-end fund”; and (iv) any
right to receive any such Securities.

15  There are some exceptions to the preference of fixed charge secured creditors
including certain liquidation expenses incurred in connection with the realization
of the assets. In addition, a creditor that has valid setoff rights can prevail over
a secured creditor who has a security interest over rights of the pledgor, which
are subject to setoff.

16  The main realization method is a sale of the secured asset in an auction
process, but the head of the execution office can direct (often at the creditor’s
request) that an alternative method is more efficient and fair under the
circumstances. In general, such auction would be open to any offeror, including



the creditor. There are certain exceptions to the requirement to obtain a court
order prior to realization, including for certain types of tradeable securities of a
public company, as discussed earlier.
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Highlights

•    Italian conflict-of-law rules will generally not permit the parties to
choose the law applicable to the creation and perfection of a
security interest. Rather, such rules will mandatorily determine the
governing law. The security interest will not necessarily be held
invalid by the Italian courts if the parties have complied with the
requirements applicable to the creation and perfection of a
security interest according to the law that applies under Italian
conflict-of-law rules, but with respect to directly held securities,
not having the security agreement governed by such law creates
additional complexity rather than legal uncertainty.



•    The elements necessary for the creation and perfection of a
security interest will, according to Italian conflict-of-law rules,
primarily be determined by the type of collateral and, where
relevant, its location.

•    The law applicable to the creation and perfection of a security
interest (i) in a directly held certificated security other than a
registered security will be determined by the location of the
certificate (lex rei or cartae sitae), (ii) in a directly held registered
security will be determined by the law governing the security, and
(iii) in securities held in a securities account will be determined by
the location of the head office or branch of the securities account
intermediary that maintains the securities account in which the
disposition will be directly booked in favor of the beneficiary.

•    Italian substantive law does not generally differentiate between
the creation and the perfection of a security interest. Under Italian
law, a security interest is either effective or not. However, a
security interest in shares of joint stock companies and quotas of
Italian limited liability companies (s.r.l) can be validly “created” vis-
à-vis the pledgor, but in order to be “perfected” vis-à-vis third
parties it needs to be recorded in the shareholders’ register or the
companies’ registry held with the local chamber of commerce.

•    An Italian court would apply section 10 of the Collateral Act1 to
the questions of creation, perfection, and priority of a security
interest in securities credited to a securities account. When
section 10 directs the court to apply the laws of a specific
jurisdiction to such question, it is the almost unanimous view
among commentators that section 10 refers only to the
substantive laws. Thus, there could be no renvoi in respect of the
choice-of-law rules that would apply to the question of creation,
perfection, and priority of a security interest in securities credited
to a securities account.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Italy for purposes
of creating and perfecting a security interest?



The definition of “security” is fairly restrictive. The most generic term
used in Italian substantive law is “titolo,” which can refer to shares
(azioni) and more generally equity securities (titoli di capitale); bonds
(obbligazioni) and more generally debt securities (titoli di debito); or
the various declinations of hybrid securities such as participation
certificates (certificati di partecipazione), warrants, covered warrants,
certificates, certificate units in investment funds; money market
instruments; and any other traded security entitling the holder to
acquire any of the foregoing instruments. There is no equivalent
under Italian law to business trusts. Interests in Italian law
partnerships (società di persone), loan participations, promissory
notes evidencing the existence of a contractual obligation, and units
(quote) of limited liability companies (società a responsabilità
limitata, or s.r.l.) do not constitute securities.2 Units of limited liability
companies are the most common type of asset falling in this
category in practice.

There are three principal types of securities under Italian law:
“bearer” (al por-tatore), “made out to order” (all’ordine), or
“registered” (nominativi) securities. The distinction is based on the
means by which the rights embodied in papers are transferred:
“bearer” securities by virtue of simple delivery of the document,
“made out to order” securities by delivery and endorsement, and
“registered securities” by virtue of a registration both on the
document and on the issuer’s register.

With respect to securities traded on securities exchanges or
securities markets, Italian law distinguishes between certificated,
dematerialized (uncertificated) securities, and certificated securities
deposited in bulk (immobilized). The corporate law procedure for the
creation of the securities is the one provided for the creation of
physical instruments. Only “immobilized” or fully uncertificated
securities can be validly held and transferred by way of book entry
with the involvement of intermediaries.

Securities in uncertificated form (where no certificate is issued at all)
or immobilized form (where one or more global paper certificate(s)



is/are substituted in lieu of many smaller paper certificates) are
characterized as tangible goods incorporating contractual rights
equivalent to negotiable instruments. The concept of immobilized
securities was created by the law establishing and regulating the
Italian centralized securities depository (CSD), which applied by
analogy the Italian Civil Code rules of commodities deposited in bulk
(alla rinfusa) with general warehouses, whereby the depositor retains
title to a portion of the deposited commodities and hence has a
proprietary right of restitution of its own property rather than a claim
of delivery of equivalent fungible assets against the warehouse. In
the securities trading world, immobilization occurs through the legal
fiction of one or more global “certificated” securities endorsed to the
CSD. Each depositor of immobilized securities retains title to, and
hence has a right of restitution of, a number of certificated securities
held in deposit in bulk through a global certificate. The CSD must
ascertain that the securities are correctly endorsed and fully paid up,
comply with specific requirements, and are not subject to any
limitation in their circulation. Endorsement in favor of the CSD does
not transfer legal title to the CSD and hence does not give rise to a
fiduciary relationship. The depositor retains ownership of the
securities credited to its securities account.

Dematerialized (uncertificated) securities, in turn, have been created
by law through another legal fiction stating that securities traded or
intended to be traded on regulated markets or widespread among
the public exist in “dematerialized form” only must be fully
uncertificated and can be held in bookentry form only as if a (paper)
certificate had been issued. For the dematerialization of newly
issued securities, the issuer must notify to the CSD the overall
amount of the issue, the date for the placement, and the settlement.
Once the placement stage is concluded, the issuer must
communicate to the CSD all details necessary to identify the features
of the issue

(including, inter alia, type of security, relevant code, amount issued,
overall value of the issue, splitting [if any] and related rights) for the



opening of the issuer’s account and the name of the intermediaries
to which the securities will have to be credited.

P.2 Are debt securities treated differently from equity securities under
the law of Italy for purposes of creating and perfecting a security
interest in such securities?

No, generally, Italian law does not treat debt securities differently
from equity securities for the purposes of creating and perfecting a
security interest. Rather, it is the type of the security (bearer—made
out to order—registered) that is decisive. However, in the case of
registered securities such as registered bonds, the debt versus
equity distinction affects how security interests over the embodied
rights are created and perfected under the law governing the
securities (see section 1.1(c) below). Most government bonds are
issued in bearer, uncertificated form. A large portion of Eurobonds or
highyield bonds issued by issuers organized in Italy (or 100%
controlled by entities organized in Italy) are governed by English or
New York law. A large portion of structured debt securities issued by
issuers not organized in Italy are held by Italian investors in
immobilized form through intermediaries and securities accounts
organized in Italy.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Italy?

Intercompany debt governed by Italian law would constitute
“securities” if it is issued in the applicable form, e.g., as a bearer
bond, but as a practical matter, that is not customary. The typical
form of intercompany debt issued for financing purposes in Italy is
loans or “hybrid” capital contributions (finanziamenti in conto capitale
or versamenti in conto capitale).

1. Collateral Consisting of Directly Held
Certificated Securities



1.1 Choice of law: What law would a court in Italy apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Italy and the certificates
are located in Italy

Creation and Perfection: In order to determine the law applicable to
the creation and perfection of a security interest in directly held
certificated securities, an Italian court would perform the following
threestep analysis.

First, the Italian court would determine whether the instruments in
question constitute “securities” within the meaning of Italian law, i.e.,
whether such instruments embody certain rights in a manner such
that only the holders of the instruments are entitled to exercise such
rights.3 Whether the securities do so embody rights is a question that
the court determines under the law governing the respective
instruments, the so-called law governing the securities or diritto
cartolare. For debt securities,4 the law governing the underlying debt
is the law governing the securities, and for equity securities the law
of the jurisdiction where the issuer is organized.

In the second step, the Italian court would determine the type of the
securities in question. The law governing the securities determines
which type of security (bearer security, security made out to order, or
registered security) an instrument constitutes.

In the third step, on the basis of the type of security to which the
securities in question are either equivalent or, if no equivalent Italian
law security exists, with which they can be most closely reconciled,
the Italian court would determine the applicable law.

For directly held certificated securities in bearer form and securities
made out to order, the law of the jurisdiction where the certificates
are located would be the law governing the creation and perfection



of a security interest in such securities (lex rei sitae or lex cartae
sitae principle). Accordingly, if the certificates are located in Italy,5
the creation and, in limited circumstances, perfection6 of a security
interest in securities in the form of bearer securities and securities
made out to order would be governed by Italian law and, under
Italian choice-of-law rules, the parties would not be permitted to
choose any other law to govern the security interest. The parties
would be permitted, however, to choose, in accordance with
applicable choice-of-law rules, the law governing mere contractual
aspects related to the security interest, such as the obligation to
grant the security interest.

For directly held certificated securities in the form of registered
securities, the law governing the securities would govern the creation
and perfection of a security interest in such securities. Depending on
the rights that the securities embody, such law would be the law
governing the underlying debt (in the case of debt securities) or, in
the case of equity securities, the law of the jurisdiction where the
issuer is organized. In either case, the location of the certificate
would be irrelevant.

Priority: The priority of security interests in directly held certificated
securities would also be determined pursuant to the law applicable to
the creation and perfection of such security interest. As noted above,
in the case of certificated securities in the form of bearer securities
and securities made out to order, Italian law would apply in that
regard if the certificates were located in Italy. In the case of
certificated securities in the form of registered securities, the location
of the certificates would be irrelevant, and the applicable law would
depend on the law governing the securities.

Remedies: Subject to the Italian rules of civil procedure, an Italian
court would apply the law governing the security interest (i.e., the law
governing its creation and perfection) to the question of what
remedies the secured party has against the collateral. In the case of
certificated securities in the form of bearer securities and securities
made out to order, Italian law would apply in that regard if the



certificates were located in Italy. In the case of certificated securities
in the form of registered securities, the location of the certificates
would be irrelevant, and the applicable law would depend on the law
governing the securities.

b. The issuer is organized under the law of Italy and the certificates
are located in an Other Jurisdiction

Creation and Perfection: If the certificates were located in another
jurisdiction, an Italian court would apply the law of such jurisdiction to
the creation and perfection of a security interest in such securities if
the securities constitute bearer securities or securities made out to
order. In the case of registered securities, the location of the
certificates would be irrelevant, and the Italian courts would apply the
law governing the securities as described in the response to section
1.1(a) above to such question.

If the applicable non-Italian choice-of-law principles (which would be
considered to form part of the non-Italian law) referred back to Italian
law (renvoi), the Italian court would apply Italian substantive law to
the creation and perfection of the security interest. On the renvoi
mechanism applied to indirectly held securities, see section 3.2(a).

Priority: See above.

Remedies: See above.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Italy
Generally, the answers would be the same as under section 1.1(a)
above; i.e., Italian law would apply to such questions if, in the case of
bearer securities and securities made out to order, the certificates
are located in Italy. However, if the certificates constitute registered
securities and the law governing the securities is not Italian law, the
location of the certificates would be irrelevant and such non-Italian
law would apply to such questions.

1.2 Choice of law: Other instances where the law of Italy may apply



Creation and Perfection: Italian law allows a split between
ownership, economic rights (e.g., dividend or coupon), and
administrative rights (e.g., voting rights) possibly attaching to such
securities. Unless such attribution is otherwise specified in the
collateral or usufruct7 agreement, all of such rights are presumed to
be pledged/ attributed in usufruct to the creditor/pledge or
usufructuary. In addition, Italian law is fairly strict on the formalities
required to prove whether and when the security interest was
created.

Priority: There are none.

Remedies: The enforcement of remedies may be affected by Italian
insolvency laws if the pledgor becomes subject to Italian insolvency
proceedings.8 Furthermore, if the certificates were brought to Italy
after the creation and perfection of a security interest under
applicable non-Italian law, Italian substantive law may apply to the
exercise of remedies against the collateral on a case-by-case basis.
Moreover, in such case, if the non-Italian law security interest were
not reconcilable with Italian law at all, Italian courts may not give
effect to such security interest.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Italy

Except for securities “made out to order,” Italian substantive law
does not differentiate between the creation and the perfection of a
security interest. Under Italian law, a security interest is either
created, and thus effective, or not. There is no concept of security
interests being validly “created” vis-à-vis the pledgor, but being
“unperfected” vis-à-vis third parties. With one exception regarding
securities “made out to order,” where the pledgor may opt between
two different procedures for creating a security interest: (a) the first
entails delivering the security certificate to the secured party
endorsed to the secured party “for security” (in garanzia) or an
equivalent expression (article 2026 of the Italian Civil Code and, with
specific reference to certificated shares, article 3 or Royal Decree 29



March 1942, No. 239);9 (b) the second procedure consists of
recording the security interest (i) on the certificate and (ii) in the
relevant register (article 2024 of the Italian Civil Code and article 3 of
Royal Decree 239/1942).10 This second method constitutes one of
the two examples where Italian law distinguishes between creation
and perfection of a security interest, in the sense that the annotation
of the security interest on the certificate causes the lien to be
effective between the contracting parties, but it is only the annotation
in the register (for joint stock companies, the shareholders’ register)
that causes the security interest to be effective against the issuer
and bona fide third parties.11 The steps necessary to “create and
perfect” a security interest under Italian law depend on the type of
collateral, how it is held, and the type of security interest.

To grant a formal Italian law pledge over directly held certificated
securities in the form of bearer securities, the parties must agree in
writing on the grant of the pledge and the pledgor must deliver the
certificate(s) to the secured party. In addition, in the case of
securities made out to order, the certificate(s) may be, but need not
be, endorsed (girata) to the secured party. If the parties want to grant
security in the form of a transfer of ownership for security purposes
or by outright transfer, they must agree on the transfer of ownership
and the pledgor must deliver the certificate(s) and, if applicable,
endorse them to the secured party. In the case of registered
certificated debt or equity securities, it is necessary to deliver the
certificate(s), but it is not necessary to notify the issuer to make the
transfer for security purposes effective.

Another relevant issue is the proof of the date of creation of the
security interest. It is important that the time of creation has a “date
certain” acknowledged as such by Italian law. A notarial deed or
certified email12 message constitutes such a date certain.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Italy



General statutory law does not differentiate between the creation
and the perfection of a security interest. Under Italian law, a security
interest is either created, and thus effective, or not. There is in
general no concept of security interests being validly “created” vis-à-
vis the pledgor, but being “unperfected” vis-à-vis third parties. A
distinction between creation and perfection of a security interest in
securities is constituted by securities “made out to order,” if the
pledgor adopts the second method for creating a security interest in
these types of assets discussed in section 1.3 above (recording of
the security interest on the certificate without recording the relevant
register). In such latter case, if the pledgor records the security
interest on the certificate but subsequently fails to deliver the
certificate to the secured party, the security interest is validly created,
but not enforceable (hence, not perfected) against the issuer and
third parties. The steps necessary to “create and perfect” a security
interest under Italian law depend on the type of collateral, how it is
held, and the type of security interest.

While general statutory law does not allow multiple levels of secured
parties with respect to chattels and claims, multiple levels of
mortgagees are common practice in Italy and are recorded in the
relevant real estate register. The reason for this difference is that
when the Civil Code was enacted there was no register of securities
or movable property in general and it was therefore not possible to
record multiple level of secured parties. This has changed after the
enactment of the Italian Collateral Act, which requires every relevant
intermediary to hold a securities register. As a result, collateral
practitioners now accept the possibility of the existence of multiple-
level secured parties with respect to indirectly held certificated or
uncertificated securities because the relevant intermediary can easily
record the various levels of security interests in the same security.13

By applying by analogy the principles of the Italian Civil Code for
mortgaged real estate property,14 the first-in-time security interest
recorded in the register maintained by the relevant intermediary
prevails over the subsequently recorded security interests.



2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Italy apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Italy?

Creation and Perfection: Under Italian choice-of-law rules, the
jurisdiction of the issuer’s organization is irrelevant for purposes of
determining what law applies to the creation and perfection of a
security interest in directly held uncertificated securities, unless the
securities are (non-Italian) equity securities embodying membership
rights.

Similar to the first of the tests described under section 1.1 above, an
Italian court would first determine whether the instruments in
question constitute “securities” within the meaning of Italian law. In a
second step, if the instruments constitute securities within the
meaning of Italian law (which would generally be the case if the
instruments are deemed to constitute securities under the law
governing them or where initially certificated instruments have been
replaced by securities in book entry form), the Italian court would
apply the law governing the securities to the creation and perfection
of a security interest.

Generally, this test will result in the application of the law applicable
to the register in which the securities (or the security interest therein,
as applicable) are recorded (lex libri siti).

Priority: The priority of security interests in directly held uncertificated
securities would also be determined pursuant to the law applicable to
the creation and perfection of such security interest.

Remedies: Subject to the Italian rules of civil procedure, an Italian
court would apply the law governing the security interest (i.e., the law



governing its creation and perfection) to the question of what
remedies the secured party has against the collateral.

2.2 Choice of law: Other instances where the law of Italy may apply

Creation and Perfection: There are none.

Priority: There are none.

Remedies: The enforcement of remedies may be affected by Italian
insolvency laws if the pledgor becomes subject to Italian insolvency
proceedings (see section 1.2 above).

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Italy

Under Italian law, the security interest would have to be recorded in
the register maintained by the issuer (in the rare examples of directly
held uncertificated securities) or the relevant intermediary (with
respect to indirectly held uncertificated securities), as applicable. The
security agreement creating the security interest would have to be
evidenced by a signed writing and should be legalized by a notary
public15 in order to certify the authenticity and date of the creation of
the security interest.16

For example, as mentioned above, units (quotas) of limited liability
companies (società a responsabilità limitata, or s.r.l.) are fully
uncertificated and can be transferred or pledged only through a
notarial deed or a written agreement with the signatures
authenticated by a notary public.17

The notarial deed can be governed by a law other than Italian law,
provided it has all the requirements provided by Italian law. The deed
or sale agreement may also be drafted in a foreign language and the
notary writing the deed or authenticating the signatures may also be
a non-Italian notary. In such event the foreign notary’s signature
must be legalized according to the Hague Convention of 5 October



1961 (or the Apostille Convention),18 unless a specific bilateral
convention is in force, such as with France or Germany.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Italy

A directly held uncertificated security can only have one secured
party and no additional steps are required for protection against third
parties. Although uncommon and not specifically regulated, indirectly
held uncertificated securities can have multiple levels of secured
parties. The first in time security interest recorded in the register
maintained by the intermediary prevails over the subsequently
recorded security interests.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Italy, (i) would a
securities account to which securities are credited constitute a
category of collateral separate from the underlying securities
themselves, and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Under Italian civil law, a “securities account” is a deposit account to
which only securities may be credited. The Italian Collateral Act now
provides an expanded definition of “securities account” as “any
account book, account or centralized management or deposit system
having as its object or relating to bookentry securities.”19

Under Italian law, a securities account does not per se constitute a
category of collateral separate from the underlying securities
themselves. While the securities account forms part of the account
relationship between the account intermediary and the account
holder, which is based upon contract law, the securities credited to
the securities account are considered a tangible asset, and
ownership thereof is considered a proprietary right in a tangible



asset. Accordingly, the object of the security interest is that tangible
asset, but as discussed more in detail in the response to section
3.2(a), a different regime applies to such securities credited to a
securities account than those for directly held securities.

Where an Italian intermediary holds for its customers securities
through a chain of custodians located in a jurisdiction other than
Italy, pursuant to the applicable standard business terms, the
account intermediary typically acquires the securities (or an
equivalent interest such as a U.S. law security entitlement) on behalf
of its clients (rather than its own name) and credits its customers’
accounts with a proprietary right over such securities. In such case,
the intermediary holds the securities for its customers, and the
customers hold corresponding proprietary rights against the account
intermediary. Such delivery claims are based upon property law.20

This is important because if the account intermediary becomes
insolvent, the account holder has a proprietary right to ask for
restitution or more precisely vindication21 (diritto di rivendica) of its
own property, which never formed part of the intermediary’s
bankruptcy estate rather than a contractual claim against the
bankruptcy estate.

Cash and other assets cannot be credited to a securities account
under Italian law.

3.2 Choice of law: What law would a court in Italy apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Italy (or where the law of Italy
governs the account, if relevant)

•    Security Interest in Securities Accounts



Creation and Perfection: From an Italian law perspective, a security
interest in a securities account constitutes a security interest in the
account holder’s contractual rights under the respective account
relationship. Under Regulation (EC) 593/2008 on the law applicable
to contractual obligations (Rome I) (the Regulation),22 the law
governing the securities account and, to some extent, the law
chosen by the parties to govern the security agreement determine
what law governs the creation and perfection of a security interest in
a securities account. The “location” of a securities account or of the
account intermediary is irrelevant for determining what law applies to
the creation and perfection of a security interest in a securities
account.

Pursuant to the Regulation, as regards the relationship between the
pledgor and the secured party, the parties may choose which law to
apply to the security interest, subject to certain restrictions.23 For
example regardless of the law chosen by the parties, as regards
(i) the receivables’ assignability, (ii) the relationship between the
secured party and the account intermediary, and (iii) the question
whether the assignment can be invoked against the account
intermediary, the law governing the securities account applies.
Furthermore, the Regulation is silent, and there is no other express
rule in Italian law, as to what law applies to the enforceability of the
security interest vis-à-vis third parties. The author would expect
Italian courts to apply the law governing the account relationship in
this respect. The author is not aware whether commentators have
taken the view that the laws of the pledgor’s jurisdiction should
govern the question whether a security interest over receivables is
effective vis-à-vis third parties.

Priority: The priority of security interests in securities accounts would
also be determined pursuant to the law applicable to the creation
and perfection of such security interest.

Remedies: Subject to the Italian rules of civil procedure, an Italian
court would also apply the law governing the security interest (i.e.,



the law governing its creation and perfection) to the question what
remedies the secured party has against the collateral.

•    Security Interest in Securities Credited to a Securities Account

Creation and Perfection: In order to determine what law applies to a
disposition of securities credited to a securities account, i.e., their
transfer or encumbrance, an Italian court would first determine
whether the instruments in question constitute securities under the
law applicable to them; see section 1.1(a) above. If the instruments
constitute securities, Italian law has an express provision dealing
with the law applicable to the transfer of, or grant of security interests
in, indirectly held securities. Unlike in the context of directly held
securities, an Italian court would apply section 10 of the Italian
Collateral Act irrespective of whether the securities constitute bearer
securities, securities made out to order, or registered securities.

Section 10 of the Italian Collateral Act reads (in relevant part): “When
[…] financial instruments,24 result from registrations or entries in a
centralized management or deposit system, the […] creation and
realization of the collateral securities […] are regulated exclusively
by the law of the legal system of the country in which the account
book […] is located […].”

As discussed in section 3.1, credits for securities held abroad do
constitute securities rather than contractual claims for the delivery of
securities.

In its official comment, parliament made it clear that section 10 has
to be interpreted to mean any account entry made by the account
intermediary directly in favor of the beneficiary, implying that such
entry effects or only evidences the disposition25 and has no
constituting effect as mortgages entered in the mortgage registry.

On this basis, an Italian court, applying section 10 of the Italian
Collateral Act, would first determine in what account a disposition of
securities is booked directly in favor of the beneficiary26 and then



assess whether the head office or which branch of the account
intermediary makes such booking. The location of such head office
or branch would then determine what law governs the transfer or
encumbrance of the securities. Accordingly, if the head office or
branch of the account intermediary making the booking were located
in Italy, the court would apply Italian law to the creation and
perfection of the security interest in the securities credited to a
securities account. If it were located in a non-Italian jurisdiction, the
laws of such jurisdiction would govern the creation and perfection of
the security interest in the securities credited to a securities account.

With respect to proprietary rights other than securities or claims
specifically contemplated by the law of the place where the relevant
account is deemed located (i.e., the location of the relevant head
office or branch), such as security entitlements with respect to
accounts located in the United States, Italian law would defer to the
law of the place of such account to determine the subject of such
security interest and identify such asset as the subject of the security
interest. It has been argued that in order to achieve uniformity and
legal certainty, in a digital environment the European Union member
states should abandon outdated legal concepts linked to a paper
world and accept the existence of new legal assets now made
possible in a digital reality such as security entitlements, as the
United States did. This was considered too advanced in an already
complex emerging legal framework by the majority of other
European Union member states and for simplicity purposes the
European Union decided to keep the unavoidable contradictions
necessarily following the adaptation of outdated legal concepts of a
paper world to an increasingly paperless, digital technical reality.
This could lead to further uncertainties in respect of what law applies
to the creation of a security interest in such assets or results in more
than one law governing dispositions of different types of assets
booked in the same securities account. Due to such uncertainties,
and based upon the arguments given above, an Italian court would
probably apply the law of the jurisdiction where the relevant head
office or branch maintaining the account is located to all dispositions
of assets credited to a securities account, at least as long as they



replace securities and do not simply constitute cash or other assets
that clearly do not constitute securities.

Please note that it is the almost unanimous view among
commentators that section 10 of the Italian Collateral Act refers only
to the substantive laws of a jurisdiction, excluding its choice-of-law
rules. Accordingly, there could be no renvoi under a non-Italian law
applicable pursuant to section 10 of the Italian Collateral Act.

Priority: The priority of security interests in the securities credited to
a securities account would also be determined pursuant to the law
applicable to the creation and perfection of such security interest.

Remedies: Subject to the Italian rules of civil procedure, an Italian
court would also apply the law governing the security interest (i.e.,
the law governing its creation and perfection) to the question of what
remedies the secured party has against the collateral.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Italy, and an Other Jurisdiction’s law
governs the account agreement

Security Interest in a Securities Account

See section 3.2(a) above.

Security Interest in Securities Credited to a Securities Account

See section 3.2(a) above. In line with section 10 of the Italian
Collateral Act, the law governing the securities account would not
affect what law governs the creation and perfection of a security
interest in the securities booked in the securities account.

3.3 Choice of law: Other instances where the law of Italy may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Italy, but the issuer of securities



credited to the securities account is organized under the law of Italy,
would the law of Italy apply?

Creation and Perfection: There are none.

Priority: There are none.

Remedies: The enforcement of remedies may be affected by Italian
insolvency laws if the pledgor becomes subject to Italian insolvency
proceedings (see also section 1.2 above). Furthermore, if the
pledged securities were transferred to a securities account
maintained by an Italian head office or branch of an intermediary
after the creation and perfection of the security interest under
applicable non-Italian law, Italian substantive law may apply to the
exercise of remedies against the collateral on a case-by-case basis.
In such case, if the non-Italian law security interest were not
reconcilable with Italian law at all, Italian courts may not give effect to
such security interest. Finally, parties should analyze thoroughly
whether the securities transferred to the Italian securities account
could be considered identical to the assets pledged under the non-
Italian law. If they were not considered identical, an Italian court
might rule that Italian securities accounts can only record securities
rather than other assets referring to such securities. For example,
the court could rule that a US law security entitlement is not identical
to the underlying securities. Thus, if the security entitlement were
replaced by a credit of securities to an Italian securities account, a
security interest in the security entitlement might not be enforced by
an Italian court thinking only with domestic categories.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Italy, but if there exists an intermediary
in the holding system between the issuer and the pledgor’s own
direct intermediary who is located in Italy, would the law of Italy
apply, and if so, to what extent?

Creation and Perfection: There are none.

Priority: There are none.



Remedies: The enforcement of remedies may be affected by Italian
insolvency laws if the pledgor becomes subject to Italian insolvency
proceedings (see also section 1.2 above). Furthermore, if the
pledged securities were transferred to a securities account
maintained by an Italian head office or branch of an intermediary
after the creation and perfection of the security interest under
applicable non-Italian law, Italian substantive law may apply to the
exercise of remedies against the collateral on a case-by-case basis.
In such case, if the non-Italian law security interest were not
reconcilable with Italian law at all, Italian courts may not give effect to
such security interest. Finally, parties should analyze thoroughly
whether the securities transferred to the Italian securities account
could be considered identical to the assets pledged under the non-
Italian law. If they were not considered identical, an Italian court
might rule that Italian securities accounts can only record securities
rather than other assets referring to such securities. For example,
the court could rule that a U.S. law security entitlement is not
identical to the underlying securities. Thus, if the security entitlement
were replaced by a credit of securities to an Italian securities
account, a security interest in the security entitlement might not be
enforced by an Italian court thinking only with domestic categories.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Italy

As discussed in sections 3.1 and 3.2(a), Italian law acknowledges
that while physical assets are necessarily the same, modern
technology can allow the existence of legal assets existing only in
certain legal systems and hence the necessity to take security over
assets not contemplated by Italian law. To create and perfect a
pledge over securities held in a securities account maintained by the
Italian head office or a branch of the account intermediary, the
parties must agree on the grant of the pledge and the pledgor must
generally notify the account intermediary of the pledge and the
pledge must be recorded in favor of the new secured party. The
notification to the account intermediary by the pledgor merely
assigning to the secured party its claim against the account



intermediary for the delivery of the securities would not be valid
against third parties and would not be perfected. This would
therefore expose the secured party to the risk of the pledgor
disposing of the securities free and clear of the pledge.

If the parties desire to grant security in the form of a transfer of
ownership for security purposes or by outright transfer, they must
document in a signed writing their agreement on the transfer of
ownership and the pledgor must deliver the certificate(s) to a
securities account of the secured party. There is general con-sensus
in the market that when the account intermediary holds the securities
for the secured party, the securities should be credited to the
securities account of the secured party.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Italy

As noted in footnote 13 above, the possibility of multiple levels of
secured parties with respect to indirectly held securities has been
generally accepted by collateral practitioners but has not yet been
upheld by Italian courts. A pledge of an already pledged asset
(suppegno or sub pignus in the Latin expression), instead, is
expressly forbidden by article 2792 of the Italian Civil Code. Due to
this uncertainty, practitioners may prefer to do a single grant with an
intercreditor agreement governing enforcement decisions and
allocation of proceeds.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Italy, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

Under Italian law, a deposit account does not constitute a category of
collateral but only constitutes the “wrapper” containing the monies or
securities credited thereto. Rather, for purposes of the law of
collateral, a deposit account evidences the account holder’s rights



vis-à-vis the account intermediary, in particular any claims with
respect to the monies standing to the credit of the deposit account.
According to Italian banking practice, only monies and negotiable
securities are credited to deposit accounts, but no other kinds of
assets.

With respect to cash, instead, the client/depositor loses title to the
money deposited with the intermediary. Such deposit is
characterized as an irregular deposit, whereby title to such fungible
goods such as cash passes on to the intermediary and the client has
a mere claim of repayment of the same amount of money against the
intermediary.

4.2 Choice of law: What law would a court in Italy apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Italy (or where the law of Italy governs the account, if
relevant)

Creation and Perfection: The “location” of a deposit account or of the
account intermediary is irrelevant for determining what law applies to
the creation and perfection of a security interest in a deposit account.
Rather, under the Regulation, the law governing the deposit account
and, to some extent, the law chosen by the parties to govern the
security agreement determine what law governs the creation and
perfection of a security interest in a deposit account.27

Pursuant to the Regulation, as regards the relationship between the
pledgor and the secured party, the parties may choose which law to
apply to the security interest, subject to certain restrictions.28

However, as regards (i) the receivables’ assignability, (ii) the
relationship between the secured party and the account
intermediary, and (iii) the question whether the assignment can be
invoked against the account intermediary, the law governing the



deposit account applies. Furthermore, the Regulation is silent, and,
other than the requirement to record the pledge of shares or other
negotiable instruments “made out to order,”29 there is no other
express rule in Italian law, as to what law applies to the enforceability
of the security interest vis-à-vis third parties. The author would
expect Italian courts to apply the law governing the account
relationship in this respect. The author is not aware whether
commentators have taken the view that the laws of the pledgor’s
jurisdiction should govern the question whether a security interest
over receivables (such as claims for the payment of monies standing
to the credit of a deposit account) is effective vis-à-vis third parties.

Priority: The priority of security interests in deposit accounts would
also be determined pursuant to the law applicable to the creation
and perfection of such security interest.

Remedies: Subject to the Italian rules of civil procedure, an Italian
court would also apply the law governing the security interest (i.e.,
the law governing its creation and perfection) to the question what
remedies the secured party has against the collateral.

b. The deposit account is located in, or is maintained by a bank
located in, Italy, and an Other Jurisdiction’s law governs the account
agreement

See section 4.2(a) above.

4.3 Choice of law: Other instances where the law of Italy may apply

Creation and Perfection: There are none.

Priority: No, except for the requirement to record the pledge of
shares or other negotiable instruments “made out to order” (see
section 1.3 above).

Remedies: The enforcement of remedies may be affected by Italian
insolvency laws if the pledgor becomes subject to Italian insolvency
proceedings (see also section 1.2 above).



4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Italy

To create and perfect a pledge over an Italian law-governed deposit
account, the parties must document in a signed writing bearing a
date certain their agreement on the grant of the pledge, the pledgor
must notify the account intermediary of the pledge and the account
intermediary must record the pledge in the deposit account.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Italy

As noted in footnote 13 above, the possibility of multiple levels of
secured parties with respect to indirectly held securities has been
generally accepted by collateral practitioners but has not yet been
upheld by Italian courts. A pledge of an already pledged asset
(suppegno or sub pignus in the Latin expression), instead, is
expressly forbidden by article 2792 of the Italian Civil Code.30 Due to
this uncertainty, practitioners may prefer to do a single grant with an
intercreditor agreement governing enforcement decisions and
allocation of proceeds.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Italy

No, whether the pledgor has the corporate capacity and authority to
grant the security interest would be determined under generally
applicable principles, i.e., in accordance with its constituent
documents and applicable corporate law (including certain
restrictions on the grant of upstream or crossstream security
interests). There are no corporate or authority issues under Italian
law that specifically apply to the grant of security interests.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Italy or



any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Italy?

The answers would not change.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Italy, the jurisdiction of formation
of the issuer, or in the case of certificated securities, the jurisdiction
where the certificates are located, or (ii) incorporating specific
provisions in a security agreement governed by the law of the
applicable U.S. State?

As mentioned under section 1.1(a) above, under Italian choice-of-law
rules, the parties to a security agreement are generally not permitted
to choose the law governing a security interest. Accordingly, where
Italian choice-of-law rules resulted in the application of Italian law for
purposes of the creation and perfection of a security interest under
the principles described above, an Italian court would apply Italian
law to such question irrespective of whether the parties had chosen
a non-Italian law to govern the security interest. This does not
necessarily mean that the non-Italian law-governed security
agreement would be held invalid, provided the parties have complied
with Italian substantive law as regards the creation and perfection of
the security interest. However, using a security agreement not
expressed to be governed by the law applicable pursuant to Italian
choice-of-law rules, as a practical matter, always increases the risk
that the security interest is  held invalid by an Italian court (if only for
the court’s unfamiliarity with non-Italian law-governed security
agreements). Furthermore, in limited circumstances non-Italian law
security agreements may contain provisions that are not reconcilable
with Italian law concepts.

Accordingly, an initial assessment should be made as to the
compatibility of the non-Italian law security agreement with the Italian
law requirements regarding the creation and perfection of a security



interest. In most cases it should be possible to integrate or partly
modify the non-Italian law-governed security agreement in a manner
sufficient to reconcile the security agreements and cause such
integrated or amended agreement to comply with both U.S. and
Italian laws. Most of such changes would probably regard formal
requirements regarding the moment of creation of the security
interest or occurrence of the title transfer.

The most common form of an Italian law security interest in directly
held certificated securities is a formal Italian law pledge. Since an
Italian law pledge can be granted only to the creditor of the claim to
be secured, parties frequently provide for so-called parallel debt
owed to the collateral agent. Under the parallel debt, the debtor
would owe any amounts that it otherwise owes to the other finance
parties to the collateral agent as well, thereby making the collateral
agent a creditor of the debtor to the extent necessary to protect such
other financing parties.31

The security interest could also take the form of a transfer of
ownership for security purposes.32 Among financial market
intermediaries this has become the most common form of collateral
arrangement. Such arrangements are predominantly governed by
English law in a crossborder environment and both under Italian and
English laws in a purely domestic context. Similarly, for the English
law outright transfer and repos, the Italian form of title transfer
collateral security requires the pledgor to transfer title to the same
amount of equivalent securities back to the secured party. Forms of
collateral arrangements with transfer of title include pegno irregolare
and riporto (both regulated by the Italian Civil Code and the Italian
Financial Act), as well as securities lending and sell and buybacks
(regulated by the Italian Financial Act only for netting purposes).
Forms of security arrangements without transfer of title but granting
the secured party the right to rehypothecate the collateral security
are increasingly being used, including security arrangements
governed by New York law.33



G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Italy

Since there is a general rule under Italian law of the continuation of a
security interest in the proceeds of the original collateral, accordingly,
an Italian law security interest would continue in proceeds
irrespective of whether the parties also created and perfected under
applicable law a security interest in such proceeds. Accordingly, any
enforcement proceeds obtained by the secured party in accordance
with applicable law would be applied to the secured obligations.
Furthermore, any proceeds in the form of dividends, interest
payments, preemptive rights for new shares, or replacement are
automatically made subject to a pledge or security assignment,
unless a specific proprietary right has been created thereon, such as
a usufruct. Accordingly, if, for example, the collateral were sold in a
nondefault scenario and the proceeds from the sale were paid into a
deposit account of the pledgor, such proceeds would automatically
be subject to a security interest of the pledgor, irrespective of
whether such deposit account had been made subject to a valid
security interest of the secured party. Similarly, any dividends or
interest payments credited to such an unencumbered deposit
account would be subject to the security interest of the secured
party.

G.5 Rehypothecation of collateral under the law of Italy

No, whether the secured party’s right to sell, pledge, or
rehypothecate the collateral can be validly agreed would depend on
the law governing the creation and perfection of the security interest
as determined under the choice-of-law rules described above. Such
rights are increasingly found in Italian law pledges or transfers of
ownership for security purposes. Where an outright transfer is
utilized, the secured party would usually be allowed to
rehypothecate, etc. In this respect, recently introduced European
Union legislation requires certain financial counterparties, among
other things, to properly inform the pledgor of the risks of



rehypothecation and obtain the pledgor’s express written consent to
rehypothecate.

G.6 Exercise of remedies under the law of Italy

Under Italian law, the exercise of remedies available to a secured
party depends on the type of security interest and the terms of the
security agreement if and to the extent the parties may deviate from
statutory requirements.

A secured party may enforce a pledge over securities in accordance
with the Italian Civil Code by public auction or, if the securities have
an exchange or market price, by private sale at their current price.

Before the secured party may enforce the pledge, the pledgor must
have failed to perform the secured obligation when due. A default
other than a payment default does not allow the secured party to
enforce the pledge, which requirement cannot be derogated by the
parties. Furthermore, generally, the secured party must give the
pledgor prior notice of its intention to enforce the pledge.
Furthermore, if (i) the securities have an exchange or market price
and (ii) the parties are merchants or legal persons under public law,
the secured party may sell the securities at the exchange or in the
market at their current price without being required to notify the
pledgor of its intention to sell. If the security agreement so provides,
the secured party can appropriate the collateral and return the
excess of the collateral value over the secured obligation to the
pledgor.

Additional remedies of the secured party include the collection of
proceeds such as dividends and interest payments or repayments of
principal (after acceleration of debt securities, if necessary and
possible). Voting rights under equity securities usually may be
exercised by the pledgor or the secured party depending on the
original agreement between the parties. In particular, in publicly
traded securities if pledged equity securities comprise shares in the
debtor or its affiliates, these securities would be aggregated with the



secured party’s existing holdings to determine the triggering of the
relevant holding disclosure rules.

In the case of a permissible sale of the securities, the pledgor may
have the securities reregistered. The parties, prior to a payment
default, cannot validly agree on the secured party “accepting” the
securities in partial or full satisfaction of the secured obligation,
unless the securities have an exchange or market price. In such
case, the parties do not need to agree prior to a payment default that
the secured party may “accept” the securities at the exchange or
market price, as applicable, prevailing at the time the secured
obligation falls due. In case the secured party itself acquires any
pledged equity securities, it might become subject to merger control
or notification requirements under financial markets regulations or
might become subject to make a public tender offer, in each case if
the respective requirements (minimum thresholds, etc.) are met.

If the security interest has been granted in the form of a transfer of
ownership for security purposes or by outright transfer, the secured
party would be obligated to return the amount in excess of the
“secured” amount in accordance with the terms of the security
agreement. In the case of an outright transfer, the value of the
collateral would be considered when calculating the closeout netting
claim.

 

1    Legislative Decree 21 May 2004, No. 170 implementing Directive 2002/47/EC
on financial collateral arrangements (the Italian Collateral Act).

2    Interests in Italian law partnerships (società di persone), units of limited liability
companies, loan participations, or promissory notes evidencing the existence of
a contractual obligation are not securities in that they are not negotiable and
cannot be transferred, sold, or pledged by delivery of the relevant instrument.
Instead, they may be sold or pledged only by a written contract. In addition,
units of limited liability companies may be transferred, sold, or pledged only by
a notarial deed.

3    The nationality of the issuer or the law governing the securities would be
irrelevant.



4    Note that all Eurobonds and most high-yield bonds issued by Italian issuers
are governed by English law, except for government bonds, which by political
decision of the Italian Treasury as a sovereign issuer have always had an
Italian governing law and jurisdiction clause, including related ISDA type swap
and collateral agreements. In addition, consider that the newer issues by the
Republic of Italy are all in fully dematerialized form only and this analysis does
not apply to them. Currently, most of the financial instruments issued in
immobilized form are “wrapper” tradable securities such as “covered warrants”
and “certificates.”

5    Please note that it is relevant where the certificates are located upon the
completion of the grant of the security interest. E.g., if the certificates are
located in Italy but, for purposes of creating and perfecting the security interest,
are delivered to the secured party in New York, it will be New York law that
governs the creation and perfection of the security interest, not Italian law.

6    For a discussion of the limited examples of perfection of a security interest
under Italian law, see section 1.3 below.

7    A usufruct (usufructus) is a Roman law proprietary right pursuant to which the
owner of a property assigns the use of the fruit of such property to a third party
but retains title to the property less the economic and administrative rights
attaching to it. Usufruct, pledge, and use of a chattel are relative proprietary
rights that can circulate separately from ownership of that chattel. Full property
deprived of the usufruct is referred to as “nude property.” Similarly, in a pledge
of securities, the economic and administrative rights may be excluded from the
security interest. As a practical matter, it is fairly common to exclude the
administrative rights from a security interest in order to avoid triggering
disclosure rules or takeover rule thresholds, and it is not uncommon to exclude
the economic rights as well in order to avoid continuous adjustments of the
posted collateral to maintain the agreed buffer over the collateral value.

8    The recast European Union Insolvency Regulation contains an extended list of
where certain assets are deemed to be located for purposes of insolvency
proceedings. Regulation (EU) 2015/848 of the European Parliament and
Council of 20 May 2015 on insolvency proceedings, 2015 O.J. (L 141) 19, 60.
This is important because if an asset is not located in the European Union
member state where the insolvency proceedings are opened but in another
European Union member state, such proceedings do not affect the in rem rights
of the respective secured parties. Id., art. 8(1), 2015 O.J. (L 141) 19, 33.
However, the European Union Insolvency Regulation does not provide what
law applies to the creation and perfection of a proprietary right such as a
security interest, which question continues to be governed by the national laws
of the relevant jurisdiction. That said, the rules set forth in the European Union
Insolvency Regulation are largely reconcilable with the choice-of-law rules
described herein, except for the law applicable to the creation and perfection of
in rem rights in receivables, which follows a different concept. In this respect,



the European Union Insolvency Regulation points to the jurisdiction where the
account debtor has its center of main interests within the meaning of the
European Union Insolvency Regulation (see section 4 for the choice-of-law
rules applicable to the grant of security interests in deposit accounts).

9    C.c. art. 2024; R.D. 29 marzo 1942, n.239 art. 3, G.U. Mar. 31, 1942, n.74.
10  C.c. art. 2024; R.D. n. 239/1942 art. 3.
11  A second example of the distinction operated by Italian law between creation

and perfection is constituted by the pledge of quotas of limited liability
companies, which requires a notarized signed writing for perfection and a filing
with the local companies’ registry. C.c. art. 2471bis. Note, however, that quotas
of s.r.l. are not “securities” for the purpose of this discussion: see note 1 above.

12  Certified email (posta elettronica certificata or PEC) is a particular type of
email, currently used in Italy, Switzerland, and Hong Kong, which allows to give
an email message the same legal value as a traditional mail with
acknowledgment of receipt, thus guaranteeing proof of dispatch and delivery.
Even the content can be certified and signed electronically or encrypted thus
also guaranteeing authentication, data integrity, and confidentiality.

13  The possibility of multiple levels of secured parties with respect to indirectly
held securities has been generally accepted by collateral practitioners but has
not yet been upheld by Italian courts. A pledge of an already pledged asset
(suppegno or subpignus in the Latin expression), instead, is expressly
forbidden by article 2792 of the Italian Civil Code. C.c. art. 2792. Due to this
uncertainty, practitioners may prefer to do a single grant with an intercreditor
agreement governing enforcement decisions and allocation of proceeds.

14  C.c. art. 2852.
15  A notary public acts as a European notary.
16  A notarial deed prevents the judge from being able to make any discretionary

assessment.
17  Collateral practitioners believe that it is now possible to have multiple levels of

secured parties of units of limited liability companies which do not constitute
“securities” for the purposes of this discussion (see note 1 above) because the
relevant level of subordination can be recorded in the quota holders’ register.
Note, however, that units of s.r.l. do not constitute “securities” for the purposes
of this discussion. See note 2 above.

18  Convention Abolishing the Requirement of Legalization for Foreign Public
Documents, Oct. 5, 1961, 33 U.S.T. 883.

19  “Libro contabile, conto o sistema di gestione o di deposito accentrato relativo a
strumenti finanziari in forma scritturale”: combined reading of heading and
paragraph 1 of art. 10 of the Italian Collateral Act.

20  Please note that the account intermediary can only credit the securities
account with the non- Italian securities themselves, irrespective of whether the
relevant securities intermediaries have established the required account



relationships (so-called direct links). Thus, a credit to a securities account can
only evidence ownership of a non-Italian security.

21  From Latin: to assert or claim a property as one’s own.
22  Regulation (EC) No 593/2008 of the European Parliament and Council of June

17, 2008, on the law applicable to contractual obligations (Rome I), 2008 O.J.
(L 177) 6.

23  Where a contract is exclusively connected with one or more European Union
member states and the parties have chosen the law of a non-European Union
member state, Italian courts would apply such provisions of European Union
law (as implemented in Italy), which cannot be derogated from by agreement,
irrespective of the choice of law. In addition, Italian courts may give effect to
overriding mandatory provisions of the law of the country where the obligations
out of the contract have to be performed. Finally, any contractual choice of law
is subject to the Italian ordre public.

24  The wording reflects the Italian Financial Act (as defined below) in force at that
time, which only recognized the much broader category of “financial
instruments,” which includes not only transferable securities, but also, among
others, units of mutual funds, swaps, options, credit derivatives, and futures.
Today, it would be more appropriate to reword it with “transferable securities”
(valori mobiliari), which has its own specific definition in the Italian Financial Act
since 2017; see Legge 4 dicembre 2017, n.172, G.U. Dec. 5, 2017, n.284, as
amended by Legge 30 dicembre 2020 and Decreto Legislativo n.17 del 2
febbraio 2021, G.U. Feb. 24, 2021, n.46 (the Italian Financial Act), or “strumenti
finanziari cartolari,” according to the wording of section II adopted by article 2 of
Decreto Legislativo n.176 del 12 agosto 2016, G.U. Sept. 9, 2016, n.211.

25  In the sense that the entry makes the disposition effective.
26  With respect to collateral arrangements without transfer of title, the relevant

account would be opened in the name of the pledgor. With respect to title
transfer collateral arrangements, the transferor would instruct its account
intermediary to transfer the securities to a securities account held in the name
of the transferee.

27  Regulation (EC) No 593/2008, of the European Parliament and Council of 17
June 2008 on the law applicable to contractual obligations (Rome I), 2008 O.J.
(L 177) 6, 10.

28  Where a contract is exclusively connected with one or more European Union
member states and the parties have chosen the law of a non-European Union
member state, Italian courts would apply such provisions of European Union
law (as implemented in Italy), which cannot be derogated from by agreement,
irrespective of the choice of law. In addition, Italian courts may give effect to
overriding mandatory provisions of the law of the country where the obligations
out of the contract have to be performed. Finally, any contractual choice of law
is subject to the Italian ordre public.

29  C.c. art. 2026; R.D. n. 289/1942 art. 3; See section 1.3 above.



30  C.c. art. 2792.
31  Note that parallel debt structures have to the author’s knowledge not yet been

tested in Italian courts. However, Italian market participants generally believe
that these structures should be upheld.

32  EU Directive 593 of 7 April 2016, with regard to safeguarding of financial
instruments and funds belonging to clients, uses the expression “title transfer
collateral arrangements” or “contratti di garanzia con trasferimento del titolo di
proprietà.” Commission Delegated Directive (EU) 2017/593, of 7 April 2016
supplementing Directive 2014/65/EU of the European Parliament and of the
Council with regard to safeguarding of financial instruments and funds
belonging to clients, product governance obligations and the rules applicable to
the provision or reception of fees, commissions, or any monetary or non-
monetary benefits, 2017 O.J. (L 87) 500.

33  Regulation 2015/2365 uses the term “reuse” (“riutilizzo” in the Italian version).
Regulation (EU) 2015/2365 of the European Parliament and Council of 25
November 2015 on transparency of securities financing transactions and of
reuse and amending Regulation (EU) No. 648/2012, 2015 O.J. (L 337) 1.
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Highlights

•    Shares of stock and bonds are treated similarly, but not
identically, under Japanese law, although they are subject to
separate provisions of the Companies Act (the CA).1 Publicly
traded securities in Japan are subject to the Book-Entry Transfer
Act (the BETA)2 and are uncertificated. Perfection of an
assignment (outright or for security) or statutory pledge3 of a
certificated security generally requires delivery of the certificate
and, for effectiveness against the issuer, registration of the
transfer or statutory pledge on the issuer’s registry (except in the



case of bearer bonds). Perfection of an assignment or statutory
pledge of an uncertificated security, and effectiveness against the
issuer, requires registration of the assignment or statutory pledge
on the issuer’s registry. In the event of conflicting assignments or
statutory pledges, a first-in-time rule applies, subject to the rights
of a subsequent transferee that takes without knowledge of an
earlier transfer and without gross negligence.

•    Assignments and statutory pledges of securities credited to
securities accounts maintained by Japanese intermediaries in
Japan generally are governed by Japanese law—the BETA.
Under the BETA, assignments and statutory pledges of such
securities are made by book entries on the books of
intermediaries—i.e., by a credit to the securities account of the
assignee or pledgee (hereinafter the secured party).

•    Perfection of assignments and statutory pledges of (i) bearer
bonds are governed by the law of the jurisdiction in which the
certificate is located, (ii) shares are governed by the law
applicable to the shares (i.e., the law of the issuer’s jurisdiction of
organization), and (iii) registered bonds are governed by the law
applicable to the bonds.

•    Deposit accounts under Japanese law are claims against the
deposit-taking institution (bank). Assignments and pledges of
deposit accounts generally are governed by the law applicable to
the claim (e.g., the law governing the deposit account
agreement).

•    Caveat: Japanese law is quite indeterminate with respect to the
applicable choice-of-law rules discussed here. Given this
uncertainty, and while the explanations below reflect the authors’
best judgment, best practices for perfection of security interests in
securities and securities credited to securities accounts are to (i)
take possession of securities certificates (for bearer bonds,
registered bonds, and shares), wherever located, (ii) when
available, register an assignment or pledge on the books of the
issuer for shares and registered bonds, whatever law (or laws)
may apply to the shares or bonds, and (iii) when the securities are
credited to a securities account in an intermediated holding
system, comply with relevant perfection steps under that system.



Where more than one state’s law plausibly may apply, compliance
with the perfection requirements of all plausibly applicable laws is
advisable.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Japan for purposes
of creating and perfecting a security interest?

There is no general definition of “security” closely analogous to UCC
article 8–102 under Japanese law for purposes of creating and
perfecting a security interest. The Companies Act deals with
statutory pledges of shares and bonds issued by companies.4 The
CA defines “company” to include a “Stock Company, General
Partnership Company, Limited Partnership Company or Limited
Liability Company.”5 While the CA does not contain a definition of
“share,” the term is used in the CA to refer to units of ownership or
equity issued by a stock company under the CA. “Bond” is defined to
include a “monetary claim” issued under the CA.6 Under the Book-
Entry Transfer Act, there is a broad definition of “Bond or Other
Security,” which specifies the securities that may be credited to a
securities account under the BETA.7 (Securities accounts and
securities credited to securities accounts are discussed below under
section 3.)

In general, beneficial interests in trusts, interests in partnerships, and
loan participations are not treated as securities for these purposes.
However, general partnership companies, limited partnership
companies, and limited liability companies may issue bonds under
the CA. Trusts may issue certificates of beneficial interest, which
may be securities in registered or bearer form or in the book-entry
system.8 Assignments of certificates of beneficial interest are made
effective (perfected) by delivery (and, for registered certificates of
beneficial interest, recordation in the beneficial interest registry) and
also may be credited to a securities account under the BETA.



P.2 Are debt securities treated differently from equity securities under
the law of Japan for purposes of creating and perfecting a security
interest in such securities?

Debt securities (bonds) and equity securities (shares) are the subject
of separate provisions of the CA, discussed more below under
sections 1 and 2. They are generally treated in the same manner
when credited to a securities account under the BETA, discussed
below under section 3.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Japan?

A security that is subject to the rules of the CA and the BETA
governing creation and perfection of security interests may be owned
or held by an affiliate of the issuer. In general, no special rules would
apply in that case. However, under the CA “a Subsidiary may not
acquire the shares of a Stock Company that is its Parent Company.”9

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Japan apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Japan and the certificates
are located in Japan
Except as described in the following paragraph below:
(1)    A court sitting in Japan would apply Japanese law to sections

1.1(i)–(iii) with respect to certificated shares.
(2)    With respect to bonds:

(i)    A court sitting in Japan would apply Japanese law to
sections 1.1(i) –(iii) as to bearer bonds located in Japan and



as to bonds governed by Japanese law and issued under
the CA.10

(ii)   As to bonds issued under a bond contract designating a
governing law of an Other Jurisdiction and not issued under
the CA, a court sitting in Japan would apply the law
designated as the law governing the bond contract.11

As to the exercise of rights and remedies against the Japanese
issuer of bonds governed by the law of an Other Jurisdiction and not
issued under the CA, a court would apply the law of the Other
Jurisdiction.

Note that there is no specific statutory or judicially adopted choice-of-
law rule under Japanese law that addresses these issues expressly
with respect to securities.

b. The issuer is organized under the law of Japan and the certificates
are located in an Other Jurisdiction
A court sitting in Japan would apply the law of the Other Jurisdiction
to the matters described in sections 1.1(i) and (ii) with respect to
bearer bonds located in the Other Jurisdiction.12 In all other
respects, the answers to section 1.1(a) are applicable here.

Note that there is no specific statutory or judicially adopted choice-of-
law rule under Japanese law that addresses these issues expressly
with respect to securities.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Japan
A court sitting in Japan would apply Japanese law to sections 1.1(i)–
(iii) with respect to bearer bonds located in Japan.13

A court sitting in Japan would apply the law of the Other Jurisdiction
to sections
1.1(i)–(iii) with respect to shares.



A court sitting in Japan would apply the law governing the applicable
bond contract with respect to registered bonds.14

Note that there is no specific statutory or judicially adopted choice-of-
law rule under Japanese law that addresses these issues expressly
with respect to securities.

1.2 Choice of law: Other instances where Japan’s law may apply

No, there are no other circumstances in which Japanese law would
apply to the perfection, priority, and remedies with respect to a
security interest in certificated shares or bonds issued under the CA.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Japan

With respect to shares issued by an issuer organized under
Japanese law: The required step is the delivery of the security
certificate to the secured party.15 Although not expressly provided in
the CA, delivery may be achieved through a constructive delivery in
which one in actual possession (agent) manifests the intention to
hold for another person (principal).16 A subsequent secured party
that takes actual possession could take subject to the security
interest in favor of an earlier secured party that took by constructive
delivery. However, if the subsequent secured party takes without
knowledge of the earlier secured party and is not grossly negligent
with respect to the earlier security interest, the subsequent secured
party would take free of the earlier secured party.17

With respect to bonds (bearer and registered) issued under the CA
and governed by Japanese law: The required step is the delivery of
the security certificate to the secured party.18 Although not expressly
provided in the CA, it is plausible that, consistent with the treatment
of shares, delivery may be achieved through a constructive delivery
as described above. A subsequent secured party may take subject
to or free of an earlier secured party under circumstances described
above.19



For statutory pledges with respect to shares, the secured party must
register the pledge on the issuer’s registry in order to receive
distributions such as dividends, and for registered (but not bearer)
bonds, in addition to registration, a judicial attachment is necessary
for payment to the secured party of principal and interest.20

For bearer bonds, presentation of the security certificate (principal)
or coupons (interest) is required for receipt of distributions.21

In the answers above relating to the requirement to delivery of a
certificate, an actual physical delivery is preferable to a constructive
delivery because it would prevent the transferor from making a
transfer to a subsequent transferee that could take free of the earlier
transfer. See the first two paragraphs in this section 1.3. Delivery and
registration are preferable for shares and registered bonds.

The security certificate embodies the rights inherent in the security
for purposes of perfection. However, in order to ensure the
effectiveness of the secured party’s exercise of rights against the
issuer of the security, compliance with the relevant provisions of the
CA as described above would be necessary. This would entail
registration of the pledge or assignment on the books of the issuer in
the case of shares or registered bonds to which Japanese law
applies. See the third paragraph in this section 1.3.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Japan

The effect would be that the security interest in the securities would
be effective against third parties, including an insolvency
representative and creditors in an insolvency proceeding, subject to
the application of any substantive or procedural rule of law
applicable by virtue of an insolvency proceeding, such as any rule
relating to the ranking of categories of claims, the avoidance of a
transaction as a preference or a transfer in fraud of creditors, or the
enforcement of rights to property that is under the control or
supervision of an insolvency representative. No additional steps



would be required to establish priority, except as described in the
answer to section 1.3.

An actual physical delivery is preferable to a constructive delivery
because it would prevent the transferor from making a transfer to a
subsequent transferee that could take free of the earlier transfer.
Delivery and registration are preferable for shares and registered
bonds. See the first two paragraphs in this section 1.3.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Japan apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Japan?

There is no specific statutory or judicially adopted choice-of-law rule
under Japanese law that addresses these issues expressly with
respect to securities. However, a court sitting in Japan would apply
Japanese law to these matters with respect to uncertificated
securities governed by the law of Japan and issued under the CA.

2.2 Choice of law: Other instances where Japan’s law may apply

There are none.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Japan

The required step is registration of the pledge or assignment on the
share or bond registry on the books of the issuer.22

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Japan



The effect would be that the security interest in the securities would
be effective against third parties, including an insolvency
representative and creditors in an insolvency proceeding, subject to
the application of any substantive or procedural rule of law
applicable by virtue of an insolvency proceeding, such as any rule
relating to the ranking of categories of claims, the avoidance of a
transaction as a preference or a transfer in fraud of creditors, or the
enforcement of rights to property that is under the control or
supervision of an insolvency representative. No additional steps
would be required to establish priority.

3. Collateral Consisting of Assets Credited to a
Securities Account

Note on Background and General Comment: The BETA governs
transfers of interests in securities credited to securities accounts
under Japanese law. Securities credited to securities accounts under
the BETA are not represented by certificates, i.e., the resulting
credited security is uncertificated. A credit to a transferee’s securities
account is the only means of acquiring an interest in securities under
the BETA. Under the BETA, an intermediary must maintain a
“matched book”—the number of units of securities of each issue
credited by an intermediary on its books to its account holders must
match the number of units of that issue in the intermediary’s account
on the books of the central securities depository, Japan Securities
Depository Center, Inc. (JASDEC), or another intermediary. An
intermediary’s account is divided into two sub-accounts. One sub-
account reflects the intermediary’s “proprietary” or “ownership”
holdings of securities, to which securities owned by the intermediary
(and not maintained for its account holders) are credited. The other
is its “customer” sub-account, to which securities it manages for its
account holders are credited. The customer sub-account normally
does not identify individual holdings of each account holder but is an
aggregated, or “omnibus,” account maintained by the intermediary
for all of its account holders.



The BETA also makes provision for statutory pledges of securities
credited to a securities account. The proprietary sub-account of an
intermediary’s securities account is further subdivided into two sub-
accounts—an outright “proprietary” or “ownership” sub-account and
a “pledge” sub-account. A securities account of an account holder
that is not acting as an intermediary also may be subdivided into an
outright proprietary or ownership sub-account and a pledge sub-
account. When securities are pledged (in a statutory pledge) to an
account holder (including one acting as an intermediary), the
securities are credited to the pledge sub-account of the account
holder’s proprietary sub-account. Although an account holder could
act as an agent for a statutory pledgee, except in special cases (e.g.,
an agent bank in a syndicated financing), such arrangement would
not be practical because the securities would be subject to the
claims of the account holder agent’s creditors.

Ownership by way of an assignment of title not for security purposes
or a security interest by way of an assignment of title (jōto tanpo) of
intermediated securities is acquired by a credit to the proprietary or
ownership sub-account of an account holder’s account and a
statutory pledge to an account holder is made effective by a credit to
the pledge sub-account of the account holder’s securities account,
respectively. A credit to the proprietary sub-account of the securities
account of a transferee of title (in a jōto tanpo transfer or other title
transfer) is a necessary, as well as a sufficient, step to render the
transfer effective against third parties and in the insolvency
proceedings of the transferor. Similarly, a credit to a statutory
pledgee’s pledge sub-account of the secured party’s securities
account is a necessary and sufficient step for the effectiveness of the
statutory pledge. In effect, a credit to a securities account is
recognized as a precise analogue of the delivery of a discrete
security certificate. A statutory pledgee may choose to have a pledge
of shares of stock notified to the issuer or it may choose to remain
anon-ymous (except as to its debtor and its intermediary) in a non-
registered pledge. A statutory pledgee is presumed not to wish a
pledge to be registered with the issuer unless it instructs its
intermediary to the contrary. A transferee other than a statutory



pledgee also may wish to have the transfer remain unregistered with
the issuer, but such a transfer will be registered unless the transferee
instructs otherwise.

3.1 Securities account as collateral: Under the law of Japan, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

(i) No and (ii) No. (Note: An intermediary may be obligated to its
account holder for a cash balance, but that would not be an asset
credited to the account to which securities are credited.)

3.2 Choice of law: What law would a court in Japan apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Japan (or where Japan’s law governs
the account, if relevant)
There is no specific statutory or judicially adopted choice-of-law rule
under Japanese law that addresses these issues expressly with
respect to securities or securities credited to a securities account,
although the policy underlying article 23 of the AOL may be
relevant.23 However, as to all three of sections 3.2(i)–(iii), a court
sitting in Japan would apply Japanese law in the case of (a) an
intermediary authorized under Japanese law to maintain securities
accounts and (b) with respect to securities credited to an account
pursuant to the BETA.24 Indeed, these circumstances would not lead
to the application of any law other than Japanese law. The “location”
of a securities account as such would not be a relevant factor.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Japan, and an Other Jurisdiction’s
law governs the account agreement



While there is no specific statutory or judicially adopted choice-of-law
rule under Japanese law that addresses these issues expressly with
respect to securities or securities credited to a securities account, in
circumstances under which Japanese law would otherwise apply as
indicated in the response to section 3.2(a), a Japanese court would
not give effect to such an express provision in an account agreement
in determining in rem rights in the securities held in the account or
other matters covered by mandatory provisions of the BETA.

3.3 Choice of law: Other instances where the law of Japan may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Japan, but the issuer of securities
credited to the securities account is organized under the law of
Japan, would Japan’s law apply?
As to shares issued by a Japanese issuer or bonds governed by
Japanese law and issued under the CA: There is no specific
statutory or judicially adopted choice-of-law rule under Japanese law
that addresses these issues expressly with respect to securities, but
it is likely that a court sitting in Japan would apply Japanese law to
these matters.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Japan, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Japan, would
Japan’s law apply, and if so, to what extent?
As to such securities credited to a securities account and as to which
the account holder is itself a foreign intermediary: There is no
specific statutory or judicially adopted choice-of-law rule under
Japanese law that addresses these issues expressly with respect to
securities or securities credited to a securities account, but it is not
likely that the law of Japan would apply to these matters, except
shares issued by a Japanese issuer or bonds governed by Japanese
law and issued under the CA.



3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Japan

As more fully explained in the “Note on Background and General
Comment” above, an interest in securities can be acquired, including
by way of a transfer of title for security (jōto tanpo) and a statutory
pledge, under the BETA only by a credit to a transferee’s securities
account.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Japan

The effect would be that the interest in the securities would be
effective against third parties, including an insolvency representative
and creditors in an insolvency proceeding, subject to the application
of any substantive or procedural rule of law applicable by virtue of an
insolvency proceeding, such as any rule relating to the ranking of
categories of claims, the avoidance of a transaction as a preference
or a transfer in fraud of creditors, or the enforcement of rights to
property that is under the control or supervision of an insolvency
representative.

The credit to the account holder’s securities account would be the
only method of establishing perfection and priority under the BETA.
Because this contemplates a single credit to a transferee or secured
party, there is no room for priority contests.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Japan, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

Deposit accounts are not treated as a separate category of collateral
under Japanese law. A deposit account is a money claim against a
deposit-taking institution (a bank). As such, under Japanese law, an
assignment of a deposit account (including a transfer of title as



security for an obligation (jōto tanpo) and a statutory pledge) is
governed by the applicable provisions of the Japan Civil Code25 on
assignments of claims.

4.2 Choice of law: What law would a court in Japan apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Japan (or where Japan’s law governs the account, if
relevant)
The effect of an assignment or pledge of a money claim by an
obligee on the obligor of the claim and on other third parties is
governed by the law applicable to the claim.26 One reported decision
by the Supreme Court of Japan held that an assignment for security
of a certificate of deposit, maintained with a branch of a bank
organized under the law of Thailand and operating in Japan, was a
pledge of a claim and was governed by Japanese law.27 It is a
reasonable assumption that most deposit accounts maintained with
banks doing business in Japan (i.e., opened with and maintained by
a bank’s office or branch that is physically located in Japan) are
governed by Japanese law.

b. The deposit account is located in, or is maintained by a bank
located in, Japan, and an Other Jurisdiction’s law governs the
account agreement
Applying the applicable choice-of-law rule mentioned in the answer
to section 4.2(a), a court sitting in Japan would apply the law of the
account agreement—the law of the Other Jurisdiction in this case—
to these matters.

4.3 Choice of law: Other instances where the law of Japan may
apply

If a bank operating outside of Japan maintains a deposit account
governed by the law of Japan, applying the applicable choice-of-law



rule mentioned in the answer to section 4.2, a court sitting in Japan
would apply Japanese law to the assignment of a claim included in
that account.28

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Japan

An assignment of a money claim is not effective against the obligor
on the claim unless notice of the assignment is given to the obligor
or the obligor acknowledges the assignment.29 The assignment is
not effective against other third parties unless the notice or
acknowledgment is made with “an instrument bearing a fixed date”
(i.e., in a dated writing).30 These provisions also apply to the
statutory pledge of a money claim.31 An assignment of a money
claim also may be made effective against third parties and the
obligor by registration of the assignment in compliance with the Act
on Special Provisions, etc. of the Civil Code Concerning the
Perfection Requirements for the Assignment of Movables and
Claims.32 However, registration of an assignment of a money claim
consisting of a deposit account is not feasible because the
registration system does not currently accommodate registration of
such claims. An assignment of a money claim is not effective if the
parties (i.e., the obligor and obligee) have manifested an intention
that it is not assignable.33 Although such a restriction on assignment
may not be asserted against an assignee that takes without
knowledge of the restriction,34 as to deposit accounts, it is widely
known in Japan that assignments are prohibited so that an assignee
will always be deemed to have knowledge of the restriction. Note
that article 466 now has been amended to change this rule to the
effect that an assignment is effective notwithstanding an agreement
between an initial assignor and the obligor limiting the assignor’s
right to assign.35 The new rule became effective on April 1, 2020,36

and applies to preexisting contracts.37 However, the new rule does
not apply to the assignment of a deposit account.38



4.5 Effect of an enforceable security interest against third parties and
priority under the law of Japan

No steps other than those described in section 4.4 would be required
to establish priority. However, an earlier-in-time assignment effective
against third parties would take priority over a subsequent
assignment or, if the earlier assignment were an outright assignment
of title, not for security, it would render the subsequent assignment
ineffective.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Japan

A secured party should take the usual steps to ensure that the
pledge is authorized by the pledgor. These steps would vary
depending on the nature of the pledgor (company, partnership [there
are four types under Japanese law], individual, etc.).

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Japan or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Japan?

Subject to the answer to G.1, the answers do not change.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Japan, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

In general, no additional agreement is necessary.



G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Japan

A statutory pledge under Japanese law may be exercised against
proceeds but a judicial attachment must be made against the
proceeds before payment or delivery to another person.39 These
provisions apply to statutory pledges and statutory liens but the
attachment requirement does not by its terms apply to assignments
of title as security (jōto tanpo). As to joto tanpo, the right to proceeds
is not clear.

G.5 Rehypothecation of collateral under the law of Japan

Under Japanese law, the validity of a statutory pledge would be
impaired if the secured party were to lose possession of a
certificated security, if the secured party were to transfer the security
out of its pledge subaccount, or, in general, if the requirements for
effectiveness as against third parties ceased to be satisfied.

G.6 Exercise of remedies under the law of Japan

Under Japanese law, the secured party (statutory pledgee) could
obtain a court supervised auction of the collateral and also reach the
proceeds of the collateral by way of attachment.
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Highlights

•    Jersey, Channel Islands, is a major offshore international finance
center and therefore requires and has a very creditor-friendly
security regime. It is a simplified, modern, efficient legal regime.
The Security Interests (Jersey) Law 2012 (the Law)1 takes the
same kind of approach as the United States, Canada, Australia,
and New Zealand.

•    Whenever there is a security interest being taken over intangible
movable assets with a Jersey situs, a Jersey law-governed
security interest agreement (a Jersey security agreement) is
required in order to enforce the security interest in Jersey. Private
international law principles are crucial in the analysis as to where
certain collateral is situated and therefore whether a Jersey
security agreement is required (although it is usually
straightforward to establish on the facts). In typical transactions, a
Jersey security agreement would be used to grant a security
interest in shares of Jersey companies or unit trusts or bank



accounts or securities accounts located in Jersey. A Jersey
security agreement may be drafted to include certain proceeds
including dividends or other income derived from collateral.

•    Jersey has a searchable online registration system. From a
practical perspective, a lender would obtain written consent from
the grantor (for data protection purposes) in connection with the
registration online of a financing statement that includes certain
information about the grantor, secured party, and collateral. A
search of the register would be against the grantor rather than the
collateral, regardless of where the grantor is incorporated.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Jersey for
purposes of creating and perfecting a security interest?

For the purposes of the Companies (Jersey) Law 1991 (the
Companies Law),2 “securities” (aside from uncertificated securities)
means
(i)    shares in or debentures of a body corporate,
(ii)   interests in any such shares or debentures, or
(iii)  rights to acquire any of the foregoing.

“Uncertificated securities” means
(i)    shares, stock, debentures, debenture stock, loan stock, and

bonds;
(ii)   warrants entitling the holders to subscribe for any securities

specified in clause (i);
(iii)  units in a collective investment fund within the meaning of the

Collective Investment Funds (Jersey) Law 1988;3 and
(iv)  other securities of any description.

The sweep-up clause in (iv) is included to order to ensure the
definition is not limited to the specific securities listed out.



For the purposes of the Control of Borrowing (Jersey) Order 1958,4
security “includes shares, bonds, notes, debentures and debenture
stock.”

The Law governs the creation and perfection of a security interest
and the key definition for the purposes of the Law is not “security”
but “security interest.” A security interest means “an interest in
intangible movable property, being an interest that, under a security
agreement, secures payment or secures performance of an
obligation.”

“Intangible movable property” and an “intangible” (as a noun) mean
movable property other than goods and include cash (being cash
that is not money) and licenses and quotas having commercial
value, whether or not they are transferable.

Note that shares in Jersey must be issued in registered form as
bearer shares are not permitted for Jersey companies.

“Money” means currency authorized as a medium of exchange by
Jersey law or the law of any other country.

The Law permits the creation of a security interest in, inter alia:
(i)    one or more negotiable investment securities situated in Jersey;
(ii)   one or more directly held non-negotiable investment securities

listed on a register maintained
(A)    in Jersey,
(B)    by a Jersey company, or
(C)    by a Jersey individual;

(iii)  one or more securities accounts with an intermediary where the
accounts are maintained in Jersey; and

(iv)  one or more deposit accounts maintained in Jersey.

Key Definitions

“Cash proceeds” means proceeds in the form of money, checks, or
drafts or in the form of deposit accounts in banks or similar deposit-
taking institutions.



“Deposit account” means a current, deposit, or other account
maintained with a bank or another deposit-taking institution and
evidencing a depositor’s right to the payment of money.

“Investment security” includes
(a)    shares, debentures, instruments entitling to shares or

securities, certificates representing securities, units in a
collective investment fund, options, futures, contracts for
differences, etc., and rights and interests in investments;

(b)    a unit in a unit trust not already referred to in paragraph (a) in
this section; or

(c)    an interest in an investment referred to in paragraph (a) or in a
unit referred to in paragraph (b) in this section,

and
(i)    includes anything referred to in paragraph (a), (b), or (c) in this

section that is held with an intermediary;
(ii)   includes a right relating to anything referred to in paragraph (a),

(b), or (c) in this section; and
(iii)  excludes money received in respect of anything referred to in

paragraph (a), (b), (c), (i), or (ii) in this section.

“Law” has the meaning set forth in the highlights section.

“Negotiable investment security” means an investment security that
by law or usage is transferable by delivery or by delivery and
endorsement.

“Securities account”
(a)    means an account maintained by an intermediary, being an

account to which investment securities may be credited or
debited; and

(b)    includes a reference to the investment securities so credited.

References to “collateral” below refer to directly held certificated
securities, directly held uncertificated securities, securities accounts,
and deposit accounts that are subject to a security interest, and
references to “securities” below refer to directly held certificated



securities and directly held uncertificated securities (as each such
term is understood in Jersey).

In relation to the granting of a security interest in Jersey pursuant to
the Law, the term “grantor” is used rather than “pledgor,” and the
Law specifically refers to grantors and the granting of a security
interest over collateral. Pledgor has a different meaning as a matter
of Jersey law, as it relates to the person or entity pledging tangible
movable property as security. As a matter of Jersey law, pledges do
not extend to intangible movable property. References to “pledgor”
below mean “grantor” for the purposes of Jersey law.

P.2 Are debt securities treated differently from equity securities under
the law of Jersey for purposes of creating and perfecting a security
interest in such securities?

While different types of collateral are treated differently in the Law in
relation to methods of creation and perfection of a security interest,
the divide is not as simple as “debt securities” and “equity securities.”

In summary, there are two steps to the creation of a security interest
under the Law: attachment and perfection. When a security interest
attaches to collateral, the security interest becomes enforceable
against the grantor. There are different methods of attachment and
perfection for different types of collateral.

One of the conditions for attachment is that either the secured party
or someone on its behalf (other than the grantor) has possession
and control of the collateral, or a security agreement is signed by the
grantor that identifies the collateral.

Possession includes taking possession of an investment security by
having possession of the certificate embodying the right to it (so for
shares, taking possession of the share certificate).

A secured party takes control of an investment security represented
by a certificate by being registered as the holder of it or by taking



possession of the certificate representing it. There are different
methods of control for securities accounts and deposit accounts.

There are three methods of perfection with respect to investment
securities assuming the security interest is not being granted by a
“relevant trustee” (being a trustee or nominee other than a trustee of
a prescribed unit trust [which is defined in article 2 of the Security
Interests (Registration and Miscellaneous Provisions) (Jersey) Order
2013]):5
(i)    Possession of the investment security
(ii)   Control of registered investment securities
(iii)  Registration of a financing statement

If the grantor is a “relevant trustee,” then the security interest would
be perfected when it is attached and no further steps would be
required under the Law for its perfection.

Market practice is to register all security interests by way of a
financing statement even if the secured party has possession or
control of the investment security.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Jersey?

A security interest can be taken over intercompany debt pursuant to
the Law where such contract is either governed by Jersey law or the
person owing the obligations under the contract is a Jersey
organization or individual. Note that the Law does not specifically
define “security,” rather it sets out the various collateral over which a
Jersey security interest can be granted. A loan note instrument falls
within the definition of investment security.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Jersey apply to (i) the
creation and  perfection of a security interest, (ii) the effect of



perfection, and (iii)  the  exercise  of  remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Jersey and the
certificates are located in Jersey
A directly held certificated security for Jersey law purposes would
include an investment security represented by a certificate, the main
example being shares in a Jersey company where a certificate would
have been issued to the holder of such shares.

Using this example, the issuer of the shares and the share
certificates are both located in Jersey.

The assumption that the security interest is granted pursuant to a
security agreement governed by the law of an Other Jurisdiction
causes issues for Jersey where there is a security interest being
taken over a Jersey company’s shares or, in fact, where a security
interest is being taken over any Jersey situs assets.

While the Law is not clear on whether a foreign law-governed
security interest may be granted in respect of Jersey situs assets
(and there is no case law in Jersey on this subject), market practice
remains that any security interest being granted over Jersey situs
assets must be by way of a Jersey law-governed security interest
agreement.

In principle, it may be possible to ensure a foreign law-governed
security agreement complies with the Law so as to create effective
security over Jersey situs assets in compliance with the Law, but no
Jersey case law exists in this regard and so the approach that the
Jersey courts would take is uncertain.

Private international law would determine where any collateral is
situated and therefore whether a Jersey law-governed security
agreement is required. Private international law principles are also
known as the principles of conflict of laws, and Jersey law generally
follows the same principles as those followed under English common



law. It may be tricky to establish the lex situs of intangible movable
property, and the rules are complicated.

The general rule in relation to shares and registered securities is that
the situs of an asset will be where such shares or securities may be
dealt with, i.e., where they may be legally transferred.

Under the Companies Law, a Jersey company must maintain its
registered office in Jersey and its register of members must be kept
at its registered office (or elsewhere in Jersey). The situs of shares in
a Jersey issuer will always therefore be Jersey and therefore any
security interest being granted over shares in a Jersey company will
require a Jersey law security interest agreement.

It is not clear whether Jersey courts would uphold the law of an
Other Jurisdiction as a valid choice of law in any action on an Other
Jurisdiction law-governed security agreement, which is purporting to
secure Jersey situs assets and there is no Jersey case law in this
regard.

b. The issuer is organized under the law of Jersey and the
certificates are located in an Other Jurisdiction
A directly held certificated security for Jersey law purposes would
include an investment security represented by a certificate, the main
example being shares in a Jersey company where a certificate would
have been issued to the holder of such shares.

Using this example, the issuer of the shares is located in Jersey and
the share certificates are located in an Other Jurisdiction.

The assumption that the security interest is granted pursuant to a
security agreement governed by the law of an Other Jurisdiction
causes issues for Jersey where there is a security interest being
taken over a Jersey company’s shares or, in fact, where a security
interest is being taken over any Jersey situs assets.

While the Law is not clear on whether foreign security may be
granted in respect of Jersey situs assets (and there is no case law in



Jersey on this subject), market practice remains that any security
interest being granted over Jersey situs assets is granted by way of
a Jersey law-governed security interest agreement.

In principle, it may be possible to ensure a foreign law-governed
security agreement complies with the Law so as to create effective
security over Jersey situs assets in compliance with the Law, but, as
noted, no Jersey case law exists in this regard. It is therefore
uncertain what approach the Jersey courts would take.

Private international law would determine where any collateral is
situs and therefore whether a Jersey law-governed security
agreement is required. Private international law principles are also
known as the principles of conflict of laws, and Jersey law generally
follows the same principles as those followed under English common
law. It may be tricky to establish the lex situs of intangible movable
property, and the rules are complicated.

The general rule in relation to shares and securities subject to
registration is that the situs of an asset will be where such shares or
securities may be dealt with, i.e., where they may be legally
transferred.

The general rule in relation to bearer securities is that the situs of the
asset will be where the title document is found. Bearer shares are
not permitted in Jersey and so this rule would only be relevant for
unregistered securities that are not shares.

It is a Companies Law requirement that a Jersey company maintain
its registered office in Jersey and that its register of members be
kept at its registered office (or elsewhere in Jersey). The situs of
shares in a Jersey issuer will always therefore be Jersey and
therefore any security interest being granted over shares in a Jersey
company will require a Jersey law security interest agreement.

It is not clear whether Jersey courts would uphold the law of an
Other Jurisdiction as a valid choice of law in any action on an Other



Jurisdiction law-governed security agreement, which is purporting to
secure Jersey situs assets. No Jersey case law exists in this regard.

If the securities are registered securities (and not bearer securities)
then, provided the registers are located in Jersey, such securities
would be Jersey situs assets.

If the securities are bearer securities (which are not registered and
transfer of ownership being carried out by physical transfer of the
documents evidencing the bearer securities), private international
law would suggest that the situs would be wherever the title
document is held. Here, the bearer certificates are located in an
Other Jurisdiction and (assuming that the security agreement is
governed by an Other Jurisdiction law) the Jersey courts would
uphold the relevant Other Jurisdiction law as a valid choice of law in
any action on the Other Jurisdiction law-governed security
agreement in the courts of Jersey, upon proof of the relevant
provisions of such law.

The Jersey courts will not apply the relevant Other Jurisdiction law if
(a)    it is not pleaded and proved,
(b)    the selection of such law was not bona fide and legal, or
(c)    to do so would be contrary to public policy.

A judgment of a relevant Other Jurisdiction court is not directly
enforceable in Jersey. While there is no recent conclusive authority
in Jersey law, it is considered, however, that the Jersey courts will
recognize, as valid, a final judgment for a liquidated sum of money,
which is not in respect of taxes, fines, penalties, or other similar
fiscal or revenue liabilities, rendered against a Jersey company by
any competent superior court in the relevant Other Jurisdiction,
provided that such judgment is obtained without fraud, in accordance
with the principles of natural justice, is not contrary to public policy
and that the proceedings in the courts of the relevant Other
Jurisdiction were duly served.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Jersey



Using this example, the issuer of the certificated securities is located
in an Other Jurisdiction and the certificates are located in Jersey.

The assumption that the security interest is granted pursuant to a
security agreement governed by the law of an Other Jurisdiction
causes issues for Jersey where there is a security interest being
taken over any Jersey situs assets.

While the Law is not clear on whether a foreign law-governed
security interest may be granted in respect of Jersey situs assets
(and there is no case law in Jersey on this subject), market practice
remains that any security interest being granted over Jersey situs
assets is granted by way of a Jersey law-governed security interest
agreement.

In principle it may be possible to ensure a foreign law-governed
security agreement complies with the Law so as to create an
effective security interest over Jersey situs assets in compliance with
the Law, but there is no Jersey case law in this regard and so the
approach that the Jersey courts would take is uncertain.

Private international law principles determine where any collateral is
situated and therefore if a Jersey law-governed security agreement
is required. Private international law principles are also known as the
principles of conflict of laws and Jersey law generally follows the
same principles as those followed under English common law. It may
be tricky to establish the lex situs of intangible movable property, and
the rules are complicated.

The general rule in relation to shares and securities subject to
registration is that the situs of an asset will be where such shares or
securities may be dealt with i.e., where they may be legally
transferred.

The general rule in relation to bearer securities is that the situs of the
asset will be where the title document is found.



Whether certificated securities are considered to be Jersey situs
assets or not may depend upon the law of the Other Jurisdiction, as
the place of effective transfer would need to be determined in
accordance with the law of the Other Jurisdiction.

It is not clear whether Jersey courts would uphold the law of an
Other Jurisdiction as a valid choice of law in any action on an Other
Jurisdiction law-governed security agreement, which is purporting to
secure Jersey situs assets and there is no Jersey case law in this
regard.

Subject to any input from the law of the Other Jurisdiction, if the
securities are registered securities (and not bearer securities) then, if
the registers are located in Jersey, such securities would be Jersey
situs assets.

Subject to any input from the law of the Other Jurisdiction, if the
securities are bearer securities (which are not registered and transfer
of ownership being carried out by physical transfer of the documents
evidencing the bearer securities), private international law would
suggest that the situs would be wherever the title document is held.
Here, the certificates are located in Jersey and so private
international law would suggest that such bearer securities are
Jersey situs assets.

Any security interest being granted over Jersey situs assets will
require a Jersey law security interest agreement.

If the securities are not Jersey situs assets (assuming that the
security agreement is governed by an Other Jurisdiction law), the
Jersey courts would uphold the relevant Other Jurisdiction law as a
valid choice of law in any action on the Other Jurisdiction law-
governed security agreement in the courts of Jersey, upon proof of
the relevant provisions of such law.

The Jersey courts will not apply the relevant Other Jurisdiction law if
(a)    it is not pleaded and proved,
(b)    the selection of such law was not bona fide and legal, or



(c)    to do so would be contrary to public policy.

A judgment of a relevant Other Jurisdiction court is not directly
enforceable in Jersey. While there is no recent conclusive authority
in Jersey law, it is considered, however, that the Jersey courts will
recognize, as valid, a final judgment for a liquidated sum of money,
which is not in respect of taxes, fines, penalties, or other similar
fiscal or revenue liabilities, rendered against a Jersey company by
any competent superior court in the relevant Other Jurisdiction,
provided that such judgment is obtained without fraud, is in
accordance with the principles of natural justice, and is not contrary
to public policy and that the proceedings in the courts of the relevant
Other Jurisdiction were duly served.

1.2 Choice of law: Other instances where Jersey’s law may apply

No, there are no other circumstances in which Jersey law would
apply, assuming that there are no Jersey situs assets and that the
security agreement is governed by the law of an Other Jurisdiction.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Jersey

In summary, there are two steps to the creation of a security interest
under the Law: attachment and perfection. When a security interest
attaches to collateral, the security interest becomes enforceable
against the grantor. There are different methods of attachment and
perfection for different types of collateral.

One of the conditions for attachment is that either the secured party
or someone on its behalf (other than the grantor) has possession or
control of the collateral, or a security agreement is signed by the
grantor that identifies the collateral.

Possession includes taking possession of an investment security by
having possession of the certificate embodying the right to it (so for
shares, taking possession of the share certificate).



A secured party takes control of an investment security represented
by a certificate by being registered as the holder of it or by taking
possession of the certificate representing it.

Assuming no security interest is being granted by a “relevant trustee”
(being a trustee or nominee other than a trustee of a prescribed unit
trust (which is defined in article 2 of the Security Interests
(Registration and Miscellaneous Provisions) (Jersey) Order 2013)),6
there are three methods of perfection:
(i)    Possession of the investment security
(ii)   Control of registered investment securities
(iii)  Registration of a financing statement

Market practice is to register all security interests by way of a
financing statement even if the secured party has possession or
control of the investment security.

It should be noted that where it is possible to take possession or
control of the collateral, it is beneficial for this to be done in addition
to registration of a financing statement, as a security interest under
which a secured party has possession or control of an investment
security has priority over a security interest where a secured party
does not have that possession or control, for example, where it has
been perfected by registering a financing statement.

A share certificate is prima facie evidence of the shareholder’s title to
the shares and will include the details of the shareholder on the
certificate.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Jersey

Perfection of a security interest protects a secured party against
subsequent secured creditors and purchasers for value and it avoids
invalidation of a security interest on a grantor’s insolvency.

The Law sets out a general system for priority. A summary of the
four priority rules for collateral is as follows (from which other rules



may derogate):
(i)    A perfected security interest has priority over an unperfected

security interest.
(ii)   Priority among perfected security interests (where perfection has

been continuous) is to be given to whichever security interest in
relation to which any of the following events has first occurred:
registration of a financing statement, possession or control taken
over the collateral by the secured party or someone on its
behalf, or temporary perfection was created under the Law.

(iii)  For after-acquired property (where attachment equates to
perfection) priority is given to the security interest where
attachment has first occurred.

(iv)  Priority among unperfected security interests is determined by
the order of attachment.

The Law also sets out special priority rules for certificated investment
securities including the following:
(i)    Where a secured party has possession or control, priority is

given to this security interest over any other security interest
where the secured party does not have possession or control.

(ii)   Where one or more secured parties have possession or control
then priority is given to the order of taking possession or control.

2. Uncertificated Securities

2.1 Choice of law: What law would a court in Jersey apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Jersey?

A directly held uncertificated security for Jersey law purposes would
include any investment security, which was not certificated (and not
held in a securities account).

Using this example, the issuer of the securities is located in Jersey.



The assumption that the security interest is granted pursuant to a
security agreement governed by the law of an Other Jurisdiction
causes issues for Jersey where there is a security interest being
taken over a Jersey company’s shares or, in fact, where a security
interest is being taken over any Jersey situs assets.

While the Law is not clear on whether foreign security may be
granted in respect of Jersey situs assets (and noting that there is no
case law in Jersey on this subject), market practice remains that any
security interest being granted over Jersey situs assets is granted by
way of a Jersey law-governed security interest agreement.

In principle, it may be possible to ensure that a foreign law-governed
security agreement complies with the Law so as to create an
effective security interest over Jersey situs assets in compliance with
the Law, but there is no Jersey case law in this regard and so the
approach that the Jersey courts would take is uncertain.

Private international law would determine where any collateral is
situated and therefore whether a Jersey law-governed security
agreement is required. Private international law principles are also
known as the principles of conflict of laws and Jersey law generally
follows the same principles as those followed under English common
law. It may be tricky to establish the lex situs of intangible movable
property, and the rules are complicated.

The general rule in relation to shares and securities subject to
registration is that the situs of an asset will be where such shares or
securities may be dealt with, i.e., where they may be legally
transferred.

The Companies Law requires that a Jersey company maintain its
registered office in Jersey and that its register of members be kept at
its registered office (or elsewhere in Jersey). The situs of shares in a
Jersey issuer will always therefore be Jersey and therefore any
security interest being granted over shares in a Jersey company will
require a Jersey law security interest agreement.



It is not clear whether Jersey courts would uphold the law of an
Other Jurisdiction as a valid choice of law in any action on an Other
Jurisdiction-governed security agreement, which is purporting to
secure Jersey situs assets and there is no Jersey case law in this
regard.

If the securities (excluding shares) were dealt with outside of Jersey
(and were therefore not Jersey situs assets) and assuming the
security agreement was governed by an Other Jurisdiction law, the
Jersey courts would uphold the relevant Other Jurisdiction law as a
valid choice of law in any action on the Other Jurisdiction law-
governed security agreement in the courts of Jersey, upon proof of
the relevant provisions of such law.

The Jersey courts will not apply the relevant Other Jurisdiction law if
(a)    it is not pleaded and proved,
(b)    the selection of such law was not bona fide and legal, or
(c)    to do so would be contrary to public policy.

A judgment of a relevant Other Jurisdiction court is not directly
enforceable in Jersey. While no recent conclusive authority in Jersey
law exists, Jersey courts will recognize, as valid, a final judgment for
a liquidated sum of money, which is not in respect of taxes, fines,
penalties, or other similar fiscal or revenue liabilities, rendered
against a Jersey company by any competent superior court in the
relevant Other Jurisdiction, provided that such judgment is obtained
without fraud, is in accordance with the principles of natural justice,
and is not contrary to public policy and that the proceedings in the
courts of the relevant Other Jurisdiction were duly served.

Jersey law permits Jersey company shares to be uncertificated and,
while the inputting of data in relation to share transfers may take
place outside of Jersey, we understand that the information would be
swept back to Jersey on an hourly basis in order for the Jersey
registers to be updated by the Jersey company’s registrar.
Uncertificated shares of a Jersey company will always therefore be



Jersey situs assets. Note, however, that uncertificated shares would
ordinarily be indirectly held.

2.2 Choice of law: Other instances where Jersey’s law may apply

No, there are no other circumstances in which Jersey law would
apply, assuming that there are no Jersey situs assets and that the
security agreement is governed by the law of an Other Jurisdiction.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Jersey

In summary, there are two steps to the creation of a security interest
under the Law: attachment and perfection. When a security interest
attaches to collateral, the security interest becomes enforceable
against the grantor. There are different methods of attachment and
perfection for different types of collateral.

One of the conditions for attachment is that a security agreement is
signed by the grantor that identifies the collateral.

There are two methods of perfection for uncertificated securities.
Assuming no security interest is being granted by a “relevant trustee”
(being a trustee or nominee other than a trustee of a prescribed unit
trust (which is defined in article 2 of the Security Interests
(Registration and Miscellaneous Provisions) (Jersey) Order 2013)):
(i)    Control of registered investment securities
(ii)   Registration of a financing statement in respect of any type of

collateral

If the grantor is a “relevant trustee,” then the security interest would
be perfected when it is attached and no further steps would be
required under the Law for its perfection.

Market practice is to register all security interests by way of a
financing statement even if the secured party has possession or
control of the investment security.



Where it is possible to take control of the collateral, it is beneficial for
this to be done in addition to registration of a financing statement, as
a security interest under which a secured party has control of an
investment security has priority over a security interest where a
security party does not have that control, for example, where it has
been perfected by registering a financing statement.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Jersey

Perfection of a security interest protects a secured party against
subsequent secured creditors and purchasers for value and it avoids
invalidation of a security interest on a grantor’s insolvency.

The Law sets out a general system for priority. A summary of the
four priority rules for collateral is as follows (from which other rules
may derogate):
(i)    A perfected security interest has priority over an unperfected

security interest.
(ii)   Priority among perfected security interests (where perfection has

been continuous) is to be given to whichever security interest in
relation to which any of the following events has first occurred:
registration of a financing statement, possession or control taken
over the collateral by the secured party or someone on its
behalf, or temporary perfection was created under the Law.

(iii)  For after-acquired property (where attachment equates to
perfection), priority is given to the security interest where
attachment has first occurred.

(iv)  Priority among unperfected security interests is determined by
the order of attachment.

Market practice in Jersey is to register a financing statement in
respect of all security interests, even where there is possession or
control of the collateral. In relation to uncertificated investment
securities, where it is possible to take control, it is beneficial for this
to be done in addition to registration of a financing statement, as a
security interest under which a secured party has control of an
investment security has priority over a security interest where a



security party does not have that control, for example, where it has
been perfected by registering a financing statement.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Jersey, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

The definition of securities account in the Law includes specific
reference to the underlying securities and, if there are Jersey situs
investment securities included in the securities account, a security
interest under Jersey law could be granted over such investment
securities directly, rather than over the securities account. A
securities account is, however, a separate type of collateral to
investment securities. Where investment securities are
uncertificated, a security interest would ordinarily be granted over the
securities account, as such investment securities would normally be
held by a nominee entity and it would be unusual for a nominee
entity, as the legal owner of the investment securities, to be willing to
grant a security interest over such assets.

The Law sets out the other assets that may be credited to a
securities account (over which a security interest may be taken);
please see the definition of investment security below and note that
money is specifically excluded from that definition.

“Securities account”
(a)    means an account maintained by an intermediary, being an

account to which investment securities may be credited or
debited and

(b)    includes a reference to the investment securities so credited.



“Investment security” includes
(a)    shares, debentures, instruments entitling to shares or

securities, certificates representing securities, units in a
collective investment fund, options, futures, contracts for
differences, etc., and rights and interests in investments;

(b)    a unit in a unit trust not already referred to in paragraph (a) in
this section; or

(c)    an interest in an investment referred to in paragraph (a) or in a
unit referred to in paragraph (b) in this section,

and 
(i)    includes anything referred to in paragraph (a), (b), or (c) in this

section that is held with an intermediary;
(ii)   includes a right relating to anything referred to in paragraph (a),

(b), or (c) in this section; and
(iii)  excludes money received in respect of anything referred to in

paragraph (a), (b), (c), (i), or (ii) in this section.

If money were credited to a securities account (e.g., dividend
receipts) then in relation to such money, it could be argued that the
account would be a deposit account. This should not make much
difference practically as the methods of control and priority rules
would be the same.

3.2 Choice of law: What law would a court in Jersey apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Jersey (or where Jersey’s law
governs the account, if relevant)
If the securities account is a Jersey situs asset, a Jersey security
interest agreement would be required and Jersey law would apply to
any security interest granted over that securities account.



For Jersey law purposes (applying private international law
principles), the situs of a securities account would be where that
account is maintained. In addition, the Law states that it specifically
applies to one or more securities accounts with an intermediary
where the accounts are maintained in Jersey.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Jersey, and an Other Jurisdiction’s
law governs the account agreement
Assuming that the securities account is maintained in Jersey, the law
governing the underlying agreement would not be relevant for Jersey
law purposes. The securities account would be a Jersey situs asset
and so a Jersey law security agreement would be required.

3.3 Choice of law: Other instances where the law of Jersey may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Jersey, but the issuer of securities
credited to the securities account is organized under the law of
Jersey, would Jersey’s law apply?
No, on the basis that a security interest is being taken over the
securities account and not the investment securities themselves and
assuming that the security agreement is governed by the law of an
Other Jurisdiction.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Jersey, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Jersey, would
Jersey’s law apply, and if so, to what extent?
No, Jersey law would not apply on the assumption that the securities
account with an intermediary is not maintained in Jersey. The Law
states that it specifically applies to “one or more securities accounts
with an intermediary where the accounts are maintained in Jersey.”

If the accounts are not maintained in Jersey, the Law would not
apply as such account would not be considered a Jersey situs asset.



It will be a question of fact as to whether the account is maintained in
Jersey or not, and typically the relevant bank would confirm in which
jurisdiction it was maintaining such an account.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Jersey

A security interest over a securities account can be perfected by
control or registration of a financing statement. It is recommended
(and market practice is) to perfect by both methods.

Control of a securities account is obtained by
(a)    the account being transferred into the secured party’s name,
(b)    the account bank agreeing in writing to act on the secured

party’s instructions, or
(c)    the secured party being the account bank.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Jersey

Perfection of a security interest protects a secured party against
subsequent secured creditors and purchasers for value and it avoids
invalidation of a security interest on a grantor’s insolvency.

The Law sets out a general system for priority. A summary of the
four priority rules for collateral is as follows (from which other rules
may derogate):
(i)    A perfected security interest has priority over an unperfected

security interest.
(ii)   Priority among perfected security interests (where perfection has

been continuous) is to be given to whichever security interest in
relation to which any of the following events has first occurred:
registration of a financing statement, possession or control taken
over the collateral by the secured party or someone on its
behalf, or temporary perfection was created under the Law.

(iii)  For after-acquired property (where attachment equates to
perfection), priority is given to the security interest where
attachment has first occurred.



(iv)  Priority among unperfected security interests is determined by
the order of attachment.

The Law also sets out special priority rules for securities accounts
including the following:
(i)    A security interest in a securities account taken by way of

novation has priority over a charge-back in favor of the
intermediary.

(ii)   Subject to (i), a charge-back of a securities account has a
priority over a conflicting security interest.

(iii)  Subject to (i) and (ii) a security interest in a securities account
perfected by control ranks according to the order in which control
was acquired.

(iv)  Conflicting security interests granted by an intermediary in a
securities account rank equally if under those security interests
no secured party has control.

Market practice in Jersey is to register a financing statement in
respect of all security interests, even where there is possession or
control of the collateral. In relation to securities accounts, where it is
possible to take control, it is beneficial for this to be done in addition
to registration of a financing statement, as a security interest under
which a secured party has control of a securities account has priority
over a security interest where a security party does not have that
control, for example, where it has been perfected by registering a
financing statement.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Jersey, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

Yes, the Law specifically contemplates a security interest being
taken over “one or more deposit accounts maintained in Jersey.”



A deposit account is defined in the Law as “a current, deposit, or
other, account maintained with a bank, or another deposit-taking
institution, and evidencing a depositor’s right to the payment of
money.”

4.2 Choice of law: What law would a court in Jersey apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Jersey (or where Jersey’s law governs the account, if
relevant)
If the deposit account is a Jersey situs asset, a Jersey security
interest agreement would be required and Jersey law would apply to
the granting of such a security interest.

For Jersey law purposes, the situs of a deposit account would be
where that account is maintained.

It would be a question of fact as to whether the deposit account is
maintained in Jersey and therefore whether a Jersey security
interest agreement would be required. Typically the relevant bank
would confirm in which jurisdiction it was maintaining such an
account.

b. The deposit account is located in, or is maintained by a bank
located in, Jersey, and an Other Jurisdiction’s law governs the
account agreement.
Assuming that the deposit account is maintained in Jersey, the law
governing the underlying agreement would not be relevant for Jersey
law purposes. The deposit account would be a Jersey situs asset
and so a Jersey law security agreement would be required.

4.3 Choice of law: Other instances where the law of Jersey may
apply



No, there are no other circumstances in which Jersey law would
apply, assuming that the account is not a Jersey situs asset and the
security agreement is governed by the law of an Other Jurisdiction.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Jersey

A security interest over a deposit account can be perfected by
control or registration of a financing statement. It is recommended
(and market practice is) to perfect by both methods.

Control of a deposit account is obtained by
(a)    the account being transferred into the secured party’s name,
(b)    the account bank agreeing in writing to act on the secured

party’s instructions,
(c)    the account being assigned to the secured party, or
(d)    the secured party being the account bank.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Jersey

Perfection of a security interest protects a secured party against
subsequent secured creditors and purchasers for value and it avoids
invalidation of a security interest on a grantor’s insolvency.

The Law sets out a general system for priority. A summary of the
four priority rules for collateral is as follows (from which other rules
may derogate):
(i)    A perfected security interest has priority over an unperfected

security interest.
(ii)   Priority among perfected security interests (where perfection has

been continuous) is to be given to whichever security interest in
relation to which any of the following events has first occurred:
registration of a financing statement, possession or control taken
over the collateral by the secured party or someone on its
behalf, or temporary perfection was created under the Law.



(iii)  For after-acquired property (where attachment equates to
perfection), priority is given to the security interest where
attachment has first occurred.

(iv)  Priority among unperfected security interests is determined by
the order of attachment.

The Law also sets out special priority rules for deposit accounts
including the following:
(i)    A security interest in a deposit account taken by way of novation

has priority over a charge-back in favor of the intermediary.
(ii)   Subject to (i), a charge-back of a deposit account has a priority

over a conflicting security interest.
(iii)  Subject to (i) and (ii), a security interest in a deposit account

perfected by possession or control ranks according to the order
in which possession and control was acquired.

(iv)  Conflicting security interests granted by an intermediary in a
deposit account rank equally if under those security interests no
secured party has control.

Market practice in Jersey is to register a financing statement in
respect of all security interests, even where there is possession or
control of the collateral. In relation to deposit accounts, it should be
noted that where it is possible to take control, it is beneficial for this
to be done in addition to registration, as a security interest under
which a secured party has control of a deposit account has priority
over a security interest where a security party does not have that
control, for example, where it has been perfected by registering a
financing statement.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Jersey

No, since the pledgor is not a Jersey entity, any corporate authority
issues would be a matter for the law of the jurisdiction under which
the pledgor is organized.



G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Jersey or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Jersey?

No, the jurisdiction of incorporation of the pledgor would not impact
the answers in sections 1–4 in relation to a pledgor organized under
the law of any Other Jurisdiction.

A director of a Jersey company, which is the pledgor, in exercising
the director’s powers and discharging the director’s duties, must act
honestly and in good faith with a view to the best interests of the
Jersey company and shall exercise the care, diligence, and skill that
a reasonably prudent person would exercise in comparable
circumstances.

If a Jersey company is the pledgor under a Jersey security interest
agreement and it is granting third-party security or guaranteeing a
third party’s obligations, the corporate benefit accruing to the Jersey
company itself may be unclear or difficult to quantify. If there is any
doubt that the Jersey company’s granting of a security interest is in
the best interests of the Jersey company, it is prudent for the
directors to seek to rely on article 74(2) of the Companies Law.7

Article 74(2) of the Companies Law provides that no act or omission
of a director shall be treated as a breach of article 74(1) of the
Companies Law if
(a)    all the members of the company authorize or ratify the act or

omission and
(b)    after the act or omission, the company will be able to discharge

its liabilities as they fall due.

As a practical step, the shareholders would sign a “74(2) written
authorization” authorizing the entry into the security agreement and
ratifying any actions already taken by the directors in relation to the
granting of the security interest and the directors would consider
solvency.



Article 74(3) of the Companies Law allows for the resolution to be
passed by a majority of shareholders or as a special resolution
(depending upon the company’s articles) but excluding those
shareholders with connections to any interested director.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Jersey, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

An additional agreement is often recommended, which would take
the form of a security interest agreement governed by Jersey law,
whenever a security interest is being taken over Jersey situs assets.
It may be possible to amend a security agreement governed by the
law of an Other Jurisdiction to comply with the Law, however, given
that there is no case law as to how the Jersey courts would treat
such an agreement, this approach is not recommended.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Jersey

The Law defines “proceeds” as
“identifiable or traceable property, being intangible movable property
in which the grantor of a security interest acquires an interest and
that is derived directly or indirectly from a dealing with the collateral
that is subject to the security interest or from a dealing with the
proceeds of such collateral, and includes—
(a)    a right to an insurance payment or other payment as indemnity

or compensation for loss (or reduction in value) of collateral; and
(b)    a right to an insurance payment or other payment as indemnity

or compensation for loss (or reduction in value) of proceeds of
collateral,



but does not include interest, dividends or other income derived from
collateral.”

The Law provides for security interests to be able to apply to
proceeds and treats a security interest in proceeds as an extension
of the original security interest so that it has the same priority as the
security interest in the original collateral.

If a security interest in the original collateral is perfected by
registration of a financing statement and the proceeds are (i) of the
same category as the original collateral or otherwise described in a
financing statement, (ii) cash proceeds, or (iii) insurance proceeds,
then the security interest in the proceeds is treated as automatically
and continuously perfected.

If a security interest in the original collateral is not perfected by
registration of a financing statement, there may be a temporary
perfection of the security interest whereby the security interest is
treated as automatically perfected but the perfection is only
temporary. Temporary perfection requires reperfection within 30
days.

Subject to certain exceptions, the general rule is that the time of
registration of a financing statement, possession, or perfection of a
security interest in original collateral is also the time of registration,
possession, or perfection of the same security interest in proceeds.

G.5 Rehypothecation of collateral under the law of Jersey

No, agreed use by the secured party of the collateral before
enforcement would not affect the analysis.

G.6 Exercise of remedies under the law of Jersey

There are a variety of enforcement and default remedies available to
a secured party under the Law.



The power of enforcement in respect of a security interest is
exercisable when
(i)    an event of default has occurred in relation to the security

interest agreement and
(ii)   the secured party has served on the pledgor a written notice

specifying the event of default.

The Law provides that

“[a] secured party may exercise the power of enforcement in respect
of a security interest by doing any of the following in relation to the
collateral that is subject to such security interest, or in relation to any
proceeds of that collateral—
(a)    appropriating the collateral or proceeds;
(b)    selling the collateral or proceeds;
(c)    taking any of the following ancillary actions—

(i)    taking control or possession of the collateral or proceeds,
(ii)   exercising any rights of the grantor in relation to the

collateral or proceeds,
(iii)  instructing any person who has an obligation in relation to

the collateral or proceeds to carry out the obligation for the
benefit of the secured party;

(d)    applying any remedy that the security agreement provides for
as a remedy that is exercisable pursuant to the power of
enforcement, to the extent that the remedy is not in conflict with
this Law.”

The Law defines “proceeds” as

“identifiable or traceable property, being intangible movable property
in which the grantor of a security interest acquires an interest and
that is derived directly or indirectly from a dealing with the collateral
that is subject to the security interest or from a dealing with the
proceeds of such collateral, and includes—
(a)    a right to an insurance payment or other payment as indemnity

or compensation for loss (or reduction in value) of collateral; and



(b)    a right to an insurance payment or other payment as indemnity
or compensation for loss (or reduction in value) of proceeds of
collateral,

but does not include interest, dividends or other income derived from
collateral, although such assets may be secured as original collateral
pursuant to the terms of the relevant security agreement.”

For the avoidance of doubt, “exercising any rights of the grantor in
relation to the collateral or proceeds” would include receiving any
dividends paid in relation to shares forming part of the collateral and
exercising voting rights. The secured party may also register the
security in its name.

For appropriation of collateral, the secured party has a duty to take
all commercially reasonable steps to determine the fair market value
of the collateral or proceeds at the time of the appropriation. The
secured party also has a duty to act in a commercially reasonable
manner in relation to the appropriation.

For sale of collateral, the secured party has a duty to take all
commercially reasonable steps to obtain fair market value for the
collateral or proceeds, as at the time of the sale.

In each case, the duty is owed to the pledgor, anyone who has a
valid financing statement registered in relation to the collateral and
any person who has an interest in the collateral who has given the
secured party at least 21 days’ notice before the sale or
appropriation of such interest.

Following an appropriation or sale of collateral by a secured party,
the secured party is obliged within 14 days of the appropriation or
sale to provide a statement of account to the grantor, any person
who has registered a financing statement in relation to a subordinate
security interest, and any person who has an interest in the collateral
or proceeds who has given notice of that interest to the secured
party. The statement of account must show the gross value realized
or gross proceeds of sale, the reasonable costs and expenses



incurred, the net value of the collateral, and the surplus owing or
debt owed to the secured party. Any surplus would be used to satisfy
claims in the following order: (i) any person with a subordinate
security interest with a registered financing statement that is
effective, (ii) any other person who has given notice to the secured
party of an interest in the collateral, and (iii) the grantor.

There are various notice provisions in relation to sale and
appropriation of the collateral.

The secured party can apply to the Jersey courts to assist with
enforcement, but self-help remedies are often included in the
security interest agreement.

A purchaser for value and in good faith of collateral appropriated or
sold by a secured party takes the collateral free from any interest
belonging to the pledgor, and interests subordinate to the secured
party’s interest.

 

1    Security Interests (Jersey) Law 2012 (as amended).
2    Companies (Jersey) Law 1991 (as amended).
3    Collective Investment Funds (Jersey) Law 1988 (as amended).
4    Control of Borrowing (Jersey) Order 1958 (as amended).
5    Security Interests (Registration and Miscellaneous Provisions) (Jersey) Order

2013, R&O.130/2013, art. 2.
6    Id.
7    Companies (Jersey) Law 1991, art. 74(2) (as amended).
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•    Under Luxembourg law, directly held certificated securities fall
within the category of bearer securities (titres au porteur). The law
of the jurisdiction where the bearer securities are located
determines the requirements for the creation and priority of a
security interest over such bearer securities. If the bearer
securities are subsequently moved to Luxembourg, the foreign
security interests will be recognized by a Luxembourg court, but
only to the extent they fit within the closed system of Luxembourg
security interests (sûretés) and preferred liens (privilèges).
Security interests are limited in number and subject to a closed
system (numerus clausus) of Luxembourg property rights,
security interests, and preferential liens in the Luxembourg Civil



Code, as a result of which it is not possible to create innominate
forms of security interests that are not foreseen by law.

•    Under Luxembourg law, directly held uncertificated securities fall
within the category of either registered securities (titres
nominatifs) or dematerialized securities (titres dématérialisés).
Registered securities (titres nominatifs) are registered in the
relevant register of securities held by the issuer of such securities
at its registered office. Dematerialized securities (titres
dématérialisés) are registered in a securities account and held
through an intermediary.

•    The law of the jurisdiction in which the issuer of the registered
securities is incorporated (lex societatis) determines the
requirement for the creation of a security interest on registered
securities.

•    A security interest over dematerialized securities is created by
way of a pledge over the securities account (see below).

•    With regard to securities accounts, the securities credited to a
securities account are considered the collateral (not the account
as such). The law applicable to the creation of security interests
on the most common book-entry securities is the law of the
jurisdiction where the securities account is maintained.

•    Deposit accounts are treated as a pool of monetary claims under
Luxembourg law (the account as such is not considered as
collateral). All claims administered in the deposit account are
considered to be contractual claims of the account holder against
the deposit bank with which the account is maintained. The law
applicable to the creation of security interests on a deposit
account is the law of the jurisdiction where the account is
maintained.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Luxembourg for
purposes of creating and perfecting a security interest?



Under Luxembourg law there is no general and uniform definition of
the legal term “security” (valeur mobilière). Instead, each relevant
statute contains its own definition of the term “security” relevant
within its scope of application.

In the context of security interests over securities, the Luxembourg
Act of 5 August 2005 on financial collateral arrangements, as
amended, implementing Directive 2002/47/EC of the European
Parliament and of the Council of 6 June 2002 on financial collateral
arrangements and Directive 2009/44/EC of the European Parliament
and of the Council of 6 May 2009 amending Directive 98/26/EC on
settlement finality in payment and securities systems (the Collateral
Act),1 contains a definition of the term “financial instruments.” This
definition covers the following types of securities:
•    all securities and other instruments, including, but not limited to,

shares in companies and other securities equivalent to shares in
companies, participations in companies, and units in collective
investment undertakings, bonds and other forms of debt
instruments, certificates of deposit, loan notes and payment
instruments;

•    securities that give the right to acquire shares, bonds, or other
securities by subscription, purchase, or exchange;

•    term financial instruments and instruments giving rise to a cash
settlement (excluding instruments of payment), including money
market instruments;

•    all other instruments evidencing ownership rights, claim rights, or
securities;

•    all other instruments related to financial underlyings, indices,
commodities, precious metals, produce, metals or merchandise,
other goods or risks; and

•    claims relating to the items described in the sub-paragraphs
above or rights in or in respect of these items, whether these
financial instruments are in physical form, dematerialized,
transferable by book entry or delivery, bearer or registered,
endorsable or not.



At first glance, it is unlikely that loan participations would qualify as
“financial instruments” under the Collateral Act. However, such loan
participations could qualify as “claims” (i.e., claims for the payment of
a sum of money) and it would be equally possible to grant security
interests over them in accordance with the provisions of the
Collateral Act.

The definition of “financial instruments” contained in the Collateral
Act includes interests in partnerships and limited liability companies.
There is no equivalent in Luxembourg for “business trusts.” If the
latter qualify as a company issuing “securities” falling within the
definition of “financial instruments” under the Collateral Act, then the
securities can be pledged under the Collateral Act.

P.2 Are debt securities treated differently from equity securities under
the law of Luxembourg for purposes of creating and perfecting a
security interest in such securities?

No, in principle, security interests over bonds, notes, and other forms
of transferable debt securities are granted, and a security interest is
perfected, in the same manner as security interests over equity
securities, the precise perfection technique depending on their form
(bearer, registered, or dematerialized).

Some other debt instruments (such as promissory notes or
commercial paper [billet de trésorerie]), which do not fit within the
definition of “financial instruments” under the Collateral Act, may be
transferred by way of endorsement. An acquisition without
endorsement will constitute a “transfer in blank” (made through
physical delivery of the debt instrument [tradition manuelle]) and the
bearer will therefore not appear in the chain of possession as
evidenced by any endorsement on the certificated debt instrument.
Security interests granted over debt instruments transferable by way
of endorsement are perfected through a specific form of
endorsement (endossement à titre pignoratif), which indicates the
name of the secured party on the certificate.



P.3 Under what circumstances is intercompany debt a “security”
under the law of Luxembourg?

Under Luxembourg law, intercompany debt is typically issued in form
of loans, and as such these loans may likely qualify as a “claim” (as
opposed to a financial instrument).

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Luxembourg apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Luxembourg and the
certificates are located in Luxembourg
Preliminary Remark: For the purposes of this section (Certificated
Securities), “directly held certificated securities” are to be considered
as bearer securities (titres au porteur) under Luxembourg law.

If the issuer is organized under Luxembourg law and the bearer
securities are located in Luxembourg, a Luxembourg court would
likely apply
•    the law chosen by the parties to the creation of a security interest

in directly held securities, provided that such security interest fits
into the closed system (numerus clausus) of security interests set
out in Luxembourg law. Security interests are limited in number
and subject to a closed system (numerus clausus) of Luxembourg
property rights, security interests, and preferential liens in the
Luxembourg Civil Code. As a result, it is not possible to create
innominate forms of security interests that are not foreseen by
law; or

•    Luxembourg law to the proprietary aspects of a security interest
(perfection, priority, and enforcement), regardless of the law
chosen by the parties.



b. The issuer is organized under the law of Luxembourg and the
certificates are located in an Other Jurisdiction
If the issuer is organized under Luxembourg law and the bearer
securities are located outside Luxembourg, a Luxembourg court
would likely apply
•    the law chosen by the parties to the creation of a security interest

in directly held bearer securities, provided that such security
interest fits into the closed system (numerus clausus) of security
interests set out in Luxembourg law. Security interests are limited
in number and subject to a closed system (numerus clausus) of
Luxembourg property rights, security interests, and preferential
liens in the Luxembourg Civil Code, as a result of which it is not
possible to create innominate forms of security interests that are
not foreseen by law; or

•    the law of the jurisdiction where the securities are located with
regard to the proprietary aspects of a security interest (perfection,
priority, and enforcement), regardless of the law chosen by the
parties.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Luxembourg
If the issuer is organized under the law of an Other Jurisdiction and
the bearer securities are located in Luxembourg, a Luxembourg
court would likely apply
•    the law chosen by the parties to the creation of a security interest

in directly held bearer securities or
•    Luxembourg law with regard to the proprietary aspects of a

security interest (perfection, priority, and enforcement) regardless
of the law chosen by the parties.

1.2 Choice of law: Other instances where Luxembourg’s law may
apply

To the extent neither the pledgor nor the collateral is located in
Luxembourg, there are no other circumstances under which
Luxembourg law may apply to the creation or perfection (or
protection against competing secured parties or other claimants) of a



security interest in directly held bearer securities, to the effect of
perfection (or protection against competing secured parties or other
claimants), nonperfection, or priority of such a security interest, or to
the exercise of remedies against such collateral.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Luxembourg

Where a Luxembourg court applies the Collateral Act, the perfection
of a pledge over bearer securities is achieved by the dispossession
through physical delivery (tradition manuelle) of such securities to
the secured party or to an agreed third party without any additional
formalities.

Under the Luxembourg Act of 28 July 2014 regarding immobilization
of bearer shares and units,2 Luxembourg companies3 issuing bearer
shares or units are required to appoint a depository and deposit the
bearer securities with the designated depository. For such shares or
units, the perfection is achieved through a registration (inscription) of
the pledge in the register of the depositary.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Luxembourg

A security interest governed by the Collateral Act will create a valid
security interest in favor of the secured party with priority resulting
from the time of perfection, without the need to fulfill any additional
requirements or steps under Luxembourg law.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Luxembourg apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral



securing such interest, where the issuer is organized under the law
of Luxembourg?

Preliminary Remark: For the purpose of this section (Uncertificated
Securities), “directly held uncertificated securities” will be considered
as either (i) registered securities (titres nominatifs) or (ii)
dematerialized securities (titres dématérialisés). Registered
securities (titres nominatifs) are registered in the relevant register of
securities held by the issuer of such securities at its registered office.
Dematerialized securities (titres dématérialisés) are registered on a
securities account and held through an intermediary.

Registered Securities

If the issuer is organized under Luxembourg law, a Luxembourg
court will apply
•    the law chosen by the parties to the creation of a security interest

in directly held securities, provided that such security interest fits
into the closed system (numerus clausus) of security interests set
out in Luxembourg law. Security interests are limited in number
and subject to a closed system (numerus clausus) of Luxembourg
property rights, security interests, and preferential liens in the
Luxembourg Civil Code, as a result of which it is not possible to
create innominate forms of security interests that are not foreseen
by law; or

•    Luxembourg law to the proprietary aspects of a security interest
(perfection, priority, and enforcement) regardless of the law
chosen by the parties.

Dematerialized Securities

If the issuer is organized under Luxembourg law, a Luxembourg
court will apply the law of the jurisdiction in which the relevant
securities account is maintained with regard to the following aspects
of the security interest:
•    the legal nature and proprietary effects of the collateral;



•    the requirements for the provision of collateral under a financial
collateral arrangement, and more generally, the completion of the
necessary formalities to render such an arrangement and such a
provision effective against third parties;

•    whether a person’s title to, or interest in, such collateral is
extinguished or overridden by, or subordinated to, a competing
title or interest, or a good faith acquisition has occurred;

•    the obligations of the custodian of the relevant securities account
toward a person, other than the holder of the relevant securities
account, who claims competing rights in the financial instruments
held with the depositary against the holder of the relevant account
or another person;

•    the steps required for the enforcement of book entry securities
collateral following the occurrence of an enforcement event; and

•    the extension of the financial collateral arrangement relating to
book entry securities to rights to dividends, income, or
distributions, or to reimbursements, transfer proceeds, or other
proceeds.

Luxembourg has not signed the Hague Convention of 5 July 2006 on
the Law Applicable to Certain Rights in Respect of Securities held
with an Intermediary (the Hague Convention).4 For determining the
applicable law, pursuant to article 23 of the Collateral Act it is not
necessary to look for the effective location of the securities held in
the account, but only the location of the relevant account. This
approach is known as the “place of the relevant intermediary
approach” (PRIMA), according to which proprietary rights relating to
fungible securities are governed by the law of the place of the
intermediary on whose books the securities are recorded and with
whom the owner of such securities has a direct relationship.

The parliamentary documents leading to the adoption of the
Collateral Act explain that with the introduction of the International
Bank Account Number (IBAN), identifying an account with the prefix
“LU” (for Luxembourg) should lead to the conclusion that the relevant
account is located in Luxembourg.



On April 7, 2017, the European Commission published a public
consultation stressing shortcomings of the current situation in
Europe and requesting input, among other, on whether uniform rules
were desired, and presenting options for the UNCITRAL and Hague
Convention on PRIMA approach and fallback cascade rules for the
determination of applicable law.5

2.2 Choice of law: Other instances where Luxembourg’s law may
apply

Luxembourg law will be applicable each time the location of the
securities, or of the account to be pledged, is Luxembourg. With
respect to directly held uncertificated securities, which, under
Luxembourg law, fall within the category of either registered
securities (titres nominatifs) or dematerialized securities (titres
dématérialisés), the location of the securities will be determined as
follows:
•    registered securities (titres nominatifs): the register of the relevant

securities will be held at the registered office of the issuer in
Luxembourg and the situs of such securities is deemed to be
Luxembourg; and

•    dematerialized securities (titres dématérialisés): if the securities
account is located in Luxembourg, the situs of such securities is
deemed to be Luxembourg. The parliamentary documents
leading to the adoption of the Collateral Act explain that, with the
introduction of the IBAN, identifying an account with the prefix
“LU” should lead to the conclusion that the relevant account is
located in Luxembourg.

In addition, when the pledgor is organized in Luxembourg, some
other provisions of the Collateral Act may apply—irrespective of the
situs of the collateral, in cases where the parties have elected to
have their security interest governed by the Collateral Act or with
respect to a security interest governed by a foreign law if it is
considered to be equivalent to a financial collateral under the
Collateral Act.



2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Luxembourg

Registered Securities

Perfection of a pledge over registered shares/equity securities or
registered debt securities is achieved through a registration
(inscription) of the pledge in the shareholder register (or the register
of the relevant equity securities in question) held by the issuer of the
relevant security at its registered office.

Dematerialized Securities

In accordance with the Collateral Act, the transfer of possession of
book-entry securities to achieve perfection is validly effected by
•    the conclusion of a pledge agreement if the custodian of the

securities is the secured party;
•    an agreement between the pledgor, the secured party, and the

custodian or by an agreement between the pledgor and the
secured party notified to the custodian according to which the
custodian will act in compliance with the secured party’s
instructions relating to these securities and without any further
agreement of the pledgor;

•    the book-entry registration of these securities to an account of the
secured party; or

•    the book-entry registration of these securities, without number
specification, to an account maintained by a custodian in the
name of the pledgor or a third party to be agreed upon acting as
third-party custodian, the financial instruments being designated,
in the custodian’s books, individually or collectively by reference
to the relevant account in which they are registered as pledged.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Luxembourg

A security interest governed by the Collateral Act will create a valid
security interest in favor of the secured party with the priority



resulting from the time of perfection and without the need to fulfill any
additional requirements or steps under Luxembourg law.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Luxembourg,
(i) would a securities account to which securities are credited
constitute a category of collateral separate from the underlying
securities themselves, and (ii) can assets other than securities be
credited to a securities account (e.g., cash)?

(i)    No, a securities account to which securities are credited does
not constitute a category of collateral separate from the
underlying securities themselves.

(ii)   Yes, assets other than securities may be credited to a securities
account subject to the requirements of the custodian of the
relevant account.

3.2 Choice of law: What law would a court in Luxembourg apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Luxembourg (or where Luxembourg’s
law governs the account, if relevant):
If the securities account is located in Luxembourg, a Luxembourg
court would apply
•    Luxembourg law to the creation of a security interest and
•    Luxembourg law with regard to the proprietary aspects of a

security interest (perfection, priority, and enforcement) regardless
of the law chosen by the parties.

Luxembourg has not signed the Hague Convention. For determining
the applicable law, pursuant to article 23 of the Collateral Act it is not



necessary to look for the effective location of the securities held in
the account, but only the location of the relevant account using the
PRIMA approach.

The parliamentary documents leading to the adoption of the
Collateral Act explain that, with the introduction of the IBAN,
identifying an account with the prefix “LU” should lead to the
conclusion that the relevant account is located in Luxembourg.

On April 7, 2017, the European Commission published a public
consultation stressing shortcomings of the current situation in
Europe and requesting input, among other, on whether uniform rules
were desired, and presenting options for the UNCITRAL and Hague
Convention on PRIMA approach and fallback cascade rules for the
determination of applicable law.6

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Luxembourg, and an Other
Jurisdiction’s law governs the account agreement
This scenario is unlikely to present itself in the context of
Luxembourg banks. In such scenario, a Luxembourg court would
apply
•    Luxembourg law to the creation of a security interest and
•    Luxembourg law with regard to the proprietary aspects of a

security interest (perfection, priority, and enforcement) regardless
of the law chosen by the parties to govern the security interest
and regardless of the law governing the account agreement.

3.3 Choice of law: Other instances where the law of Luxembourg
may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Luxembourg, but the issuer of
securities credited to the securities account is organized under the
law of Luxembourg, would Luxembourg’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Luxembourg, but if there exists an



intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Luxembourg,
would Luxembourg’s law apply, and if so, to what extent?
Where a securities account is not maintained in Luxembourg,
Luxembourg courts will apply the law of the jurisdiction in which the
relevant account is held in accordance with the provisions of the
Collateral Act. If the relevant account does not have an IBAN, the
holder of the relevant account, and any interested party, will need to
ask the financial institution as to where the account is maintained.

Where the securities account is not maintained by an intermediary
located in Luxembourg, but where an intermediary in the holding
system between the issuer and the pledgor’s intermediary is located
in Luxembourg, a Luxembourg court will in principle apply the law of
the location of the intermediary in whose books the secured party’s
interest is recorded in order to determine the validity, perfection, and
enforcement of the security interest (PRIMA approach).

In addition, when the pledgor is organized in Luxembourg, some
provisions of the Collateral Act may apply—irrespective of the situs
of the collateral, in cases where the parties have elected to have
their security interest governed by the Collateral Act or with respect
to a security interest governed by a foreign law if it is considered to
be equivalent to a financial collateral under the Collateral Act.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Luxembourg

In accordance with the Collateral Act, the transfer of possession of
book-entry securities is validly effected by
•    the conclusion of a pledge agreement if the custodian of the

securities is the secured party;
•    an agreement between the pledgor, the secured party, and the

custodian or by an agreement between the pledgor and the
secured party notified to the custodian according to which the
custodian will act in compliance with the secured party’s



instructions relating to these securities and without any further
agreement of the pledgor;

•     the book-entry registration of these securities to an account of
the secured party; or

•    the book-entry registration of these securities, without number
specification, to an account maintained by a custodian in the
name of the pledgor or a third party to be agreed upon acting as
third-party custodian, the financial instruments being designated,
in the custodian’s books, individually or collectively by reference
to the relevant account in which they are registered as pledged.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Luxembourg

A security interest governed by the Collateral Act will create a valid
security interest in favor of the secured party with priority resulting
from the time of perfection and without the need to fulfill any
additional requirements or steps under Luxembourg law.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Luxembourg,
does a deposit account constitute a separate category of collateral
and, if so, what kinds of assets can be credited to a deposit account?

No, deposit accounts do not constitute a separate category of
collateral. Rather, any security interest over a deposit account is
given in relation to the cash deposited on such deposit account and
is governed by the Collateral Act. The security interest takes the
form of a pledge over a claim against the account bank or a transfer
of title to such claim for security purposes.

4.2 Choice of law: What law would a court in Luxembourg apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?



a. The deposit account is located in, or is maintained by a bank
located in, Luxembourg (or where Luxembourg’s law governs the
account, if relevant)
If the deposit account is located in Luxembourg, a Luxembourg court
would apply
•    Luxembourg law to the creation of a security interest and
•    Luxembourg law with regard to the proprietary aspects of a

security interest (perfection, priority, and enforcement) regardless
of the law chosen by the parties.

The parliamentary documents leading to the adoption of the
Collateral Act explain that, with the introduction of IBAN, identifying
an account with the prefix “LU” should lead to the conclusion that the
relevant account is located in Luxembourg.

b. The deposit account is located in, or is maintained by a bank
located in, Luxembourg, and an Other Jurisdiction’s law governs the
account agreement
This scenario is unlikely to present itself in the context of
Luxembourg banks. In such scenario, a Luxembourg court would
apply
•    Luxembourg law to the creation of a security interest and
•    Luxembourg law with regard to the proprietary aspects of a

security interest (perfection, priority, and enforcement), regardless
of the law chosen by the parties to govern the security interest
and regardless of the law governing the account agreement.

4.3 Choice of law: Other instances where the law of Luxembourg
may apply

In principle, no. However, when the pledgor is organized in
Luxembourg, some other provisions of the Collateral Act may apply
—irrespective of the situs of the collateral—where the parties have
elected to have their security interest governed by the Collateral Act
or with respect to a security interest governed by a foreign law if it is
considered to be equivalent to a financial collateral under the
Collateral Act.



4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Luxembourg

Under the Collateral Act, a deposit account pledge takes effect
between the parties and is automatically perfected against third
parties as of the date of execution of the account pledge agreement.
Luxembourg banks benefit from a general security interest over all
the deposits of their customers pursuant to their general business
terms and conditions. It is thus recommended and standard practice
to obtain a waiver of any present and future security interest, right of
retention, or setoff existing over or in relation to accounts created in
favor of such Luxembourg banks when a security interest over any
or all the deposits credited to accounts held by them is created in
favor of a secured party.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Luxembourg

A security interest governed by the Collateral Act will create a valid
security interest in favor of the secured party with the priority
resulting from the time of perfection and without the need to fulfill any
additional requirements or steps under Luxembourg law.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Luxembourg

For a Luxembourg pledgor, the following considerations will be taken
into account: a Luxembourg company has to act in all circumstances
in accordance with its corporate object (set in its articles of
association) and its corporate interest. The concept of corporate
interest is not expressly mentioned in Luxembourg law, neither in the
Luxembourg Act of 10 August 1915 on commercial companies, as
amended (the Companies Act),7 nor in the Luxembourg Civil Code;
the corporate interest comprises both the interest of the
shareholders and the interest of the company, as opposed to the



mere sum of the shareholders’ interest; the corporate interest is
distinct from the individual interest of each shareholder as well as
from the particular interest of a majority group of shareholders; and
the corporate interest must be interpreted widely enough to include
the company’s interest resulting from the affiliation to the group but
must not be confused with the group interest.

The directors of a company have a duty to act in the best interest of
the company and must ensure that the granting of guarantees and
security interests by the company meets a “corporate interest test”:
•    Corporate benefit is in the first instance a problem for the

company’s directors. They may incur personal liability if their
actions do not pass the corporate benefit test and may even incur
criminal penalties for misappropriation of corporate assets (abus
de biens sociaux, article 1500-11 of the Companies Act)8 if they
derive a personal benefit (not necessarily pecuniary) from the
transaction.

•    Lenders/creditors also have an interest. If the transaction is not of
benefit then it may be set aside if the lenders/creditors were
aware that in entering into such transaction the directors were
acting in breach of their duties; there is even the risk that the
lenders may incur joint liability with the directors for such breach
and that the transaction is unenforceable.

•    The granting of third-party security (i.e., a grant by the
Luxembourg company of a security interest in collateral to secure
the obligations of another entity) is, in principle, not in the interest
of the company. However, in the context of affiliated companies, it
is generally accepted that it may be in the interest of such
company, when it is in the interest of the affiliated companies
together and to the own benefit (either directly or indirectly) of the
company. The interest of the company may not be neglected and
it will be important to demonstrate that the company received
adequate consideration. The mere fact that the company that
receives the benefit is an affiliated company is not sufficient. The
question whether adequate consideration is given to the pledgor
is a question of fact.



•    In addition, the directors should avoid committing the company
beyond its financial means.

•    Moreover, third-party creditors of the company may claim that
fraudulent acts made to their detriment will not be effective
against them. Court precedent has confirmed that fraud/evasion
of law (fraude à la loi) can be demonstrated by the abnormal
character of a transaction or payment when the company should
have known that it was to the detriment of such creditors.

•    In practice, the directors must consider whether granting the
guarantee or other security is justified by the interest of the
company and, if they decide it is, they should record the reasons
for their decision in the minutes of the board meeting, which
approves the guarantee or such other security.

•    Corporate interest is not a defined term under Luxembourg law
and its concrete interpretation is left to the courts and legal
authors. Consequently, there are many perspectives on the
meaning of “corporate interest,” ranging from a narrow view
according to which only the collective interest of the shareholders
is to be taken into account, to a broad view, which also has regard
for the interests of employees, suppliers, and creditors of the
Luxembourg company. The broad view confers protection upon
the company, the directors, and the majority shareholders,
whereas the narrow view, which is mainly supported by the
wording of article 1833 of the Luxembourg Civil Code,9 protects
minority shareholders to a greater extent.

Furthermore, Luxembourg law provides for a prohibition of financial
assistance for a Luxembourg société anonyme (public limited liability
company) in certain cases, subject to a whitewash procedure
described below. Under Luxembourg law, financial assistance
consists in the direct or indirect advancing of funds, granting of
loans, or provision of security interests by a company with a view to
the acquisition of its own shares by a third party. The Companies Act
provides for a whitewash procedure under which a société anonyme
may, under certain conditions, directly or indirectly, advance funds,
grant loans, or provide guarantees or collateral with the view to the
acquisition of its own shares or profit-sharing certificates (i.e., equity)



by a third party. In all cases, it is necessary that any financial
assistance falls within the corporate object of the relevant company.
Financial assistance must also meet the corporate/group interest of
the company as mentioned above.

At the level of a foreign-law governed pledgor, similar considerations
could prevent a pledgor from pledging shares held in a Luxembourg
company.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of
Luxembourg or any particular Other Jurisdiction, or if the pledgor’s
chief executive office is located in Luxembourg?

No, except where already otherwise indicated.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Luxembourg, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

As stated above, parties to a security agreement may have an
interest to choose Luxembourg law as the governing law of the
agreement, where the collateral is located or deemed to be located
in Luxembourg.

When, under Luxembourg conflict-of-law rules, the applicable law to
proprietary aspects of the security interest over securities is
Luxembourg law (i.e., when such securities are physically located in
Luxembourg), Luxembourg courts will apply Luxembourg law to
those elements regardless of the law chosen by the parties under
any agreement.



G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Luxembourg

The Collateral Act provides that the parties to a pledge agreement
may agree that, to secure the financial obligations of a debtor, all
present or future assets of the pledgor are or will be pledged, without
need of specification and that the pledgor may be entitled to
substitute the original collateral or collect the proceeds of the original
collateral.

Pledge agreements over securities provide that the security interest
extends to any dividends, interest, and other monies payable under
the shares/securities or future shares/securities and all rights,
benefits, and proceeds under or derived from such shares/securities
or future shares/securities. Perfection of the security interest is
unaffected by such right of disposal.

In case new collateral is added, pledge agreements usually provide
that the required steps for perfection will be repeated. No specific
steps are required in relation to dividends or proceeds from sale that
are pledged under the relevant pledge agreement.

G.5 Rehypothecation of collateral under the law of Luxembourg

The secured party under a pledge agreement subject to the
Collateral Act will have a right to sell, pledge, or otherwise use the
collateral only if the parties have agreed that the secured party
enjoys a right of (re)use (droit d’utilisation) on the collateral. If a right
of (re)use has been granted to the secured party, it has an obligation
to (re)transfer on the due date for the performance of the secured
obligations, equivalent collateral to substitute the financial
instruments initially pledged. If the parties have agreed so, the
secured party has the right to enforce upon the collateral by way of
setoff or by taking them in payment to discharge the secured
obligations. The Collateral Act provides that the security interest is
deemed to remain effective and perfected regardless of the exercise
of its right of (re)use.



G.6 Exercise of remedies under the law of Luxembourg

The Collateral Act provides a number of enforcement methods that
may be completed by agreement. As such, the secured party may,
unless otherwise provided for in the agreement, without prior notice
(and notwithstanding any acceleration notice provided for in the
finance documents to effect an enforcement event):
•    appropriate the collateral or cause the appropriation by a

designated third party at a price determined prior to, at, or after
the effective time of appropriation in accordance with the agreed
valuation method, without court intervention;

•     assign or cause to be assigned the collateral by private sale at
normal commercial conditions, by sale over a stock exchange or
by public auction (vente publique), without court intervention.
There is no official guidance as to what the expression “normal
commercial conditions” means. It is common practice to refer to
the fair value of the collateral at the time of the sale.

For the avoidance of doubt, it is recommended to carry out a sale by
cash consideration, as opposed to credit bidding or giving in
payment, as the law requires a “sale.” In general, if the parties have
agreed on a public auction, unless otherwise agreed, such auction
will be effected at and by the Luxembourg Stock Exchange (the
LxSE) at a date and time published by it. According to the
regulations of the LxSE, all sales have to be made in cash;

•    request a judicial attribution of the collateral as payment up to the
amount of its claim, following a valuation made by a court-
appointed expert; proceed to a setoff (compensation); and

•    with regard to financial instruments, appropriate these financial
instruments at the market price, if they are admitted to the official
list of a stock exchange in Luxembourg or abroad, or if they are
traded on a recognized regulated market open to the public, or
the price of the latest published net asset value, if they are units
or shares of an undertaking for collective investment, which
determines and publishes a net asset value on a regular basis.



In case of a transfer of title for collateral purposes, upon the
occurrence of an enforcement event, the transferee will, until
satisfaction in full of the secured obligations, be fully released from
its obligation to retransfer the transferred assets (or their equivalent)
to the transferor and will be entitled to exercise all rights in respect of
the collateral.

Regarding the exercise of rights attached to the collateral (as voting
rights), the Collateral Act provides that the attribution of such rights is
governed by the agreement of the parties. Unless otherwise agreed,
these rights vest with the pledgor, unless a right of (re)use (droit
d’utilisation) has been granted to the secured party, in which case
these rights are exercised by the latter.

Regarding the deposit accounts, upon the occurrence of an
enforcement event, the pledge will become immediately enforceable.
In particular, the secured party may give instructions to the account
bank with which the cash account is maintained to pay to the
secured party the amount indicated by the secured party for
purposes of offsetting against the secured obligations.

If the account is blocked (and the pledgor has no access to the
account) from the outset, the secured party would send an
enforcement letter asking to transfer funds as needed to the secured
party’s account. If the account is not blocked from the outset, the
secured party would first need to ask the account bank to block the
account immediately and then to transfer funds on another account.

Luxembourg banks benefit from a general security interest over all
the deposits of their customers pursuant to their general business
terms and conditions. It is thus recommended and standard practice
to obtain a waiver of any present and future security interest or right
of retention or setoff existing over or in relation to accounts created
in favor of such Luxembourg banks when a security interest over any
or all the deposits credited to accounts held by them is created in
favor of a secured creditor.
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Highlights

•    Under Mexican law there is no particular definition of “security” for
purposes of creating and perfecting a security interest in a
security.

•    Obligations, rights, or actions which subject matter are amounts
that may be enforced through an in personam action (derechos
de crédito) are generally deemed as “movable assets,” as well as
certificated and uncertificated securities (such as stock certificates
and promissory notes). Generally, Mexican law provides that the
creation, applicable regime, and termination of in rem rights
(derechos reales) over movable assets shall be governed by the
law of their location.

•    The location of uncertificated securities (e.g., that do not have
physical presence) or securities that represent the corporate
capital of a Mexican entity, an undivided interest in an asset



located in Mexican territory, or a participation in a credit right must
be determined with respect to the jurisdiction under which such
securities “exist” and are “valid.” Accordingly, if such type of
securities exists and is valid pursuant to Mexican laws (i.e., their
“existence” and “validity,” from a legal standpoint, depend upon
their satisfaction of the special rules set forth in Mexican laws for
such purposes), then such securities should be deemed “located”
in Mexico rather in any other jurisdiction, and therefore the
creation and perfection of a security interest over such type of
securities should be governed by Mexican law.

•    Depending on the type and nature of securities, the most
commonly used forms of security interest in Mexico are (i) the
commercial pledge (prenda mercantil), (ii) the non-possessory
pledge (prenda sin transmisión de posesión), (iii) the securities
pledge (prenda bursátil) (exclusively in respect of Mexican listed
securities), and (iv) the security trust, each of which is outlined
below in more detail.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Mexico for
purposes of creating and perfecting a security interest?

Under Mexican law, there is no particular definition of “security” for
purposes of creating and perfecting a security interest in a security.

Notwithstanding the above, the Mexican Securities Market Law (Ley
del Mercado de Valores; LMV) defines “securities” (valores) as
shares, equity interests, debentures, bonds, options, certificates,
promissory notes, bills of exchange, and any other negotiable
instruments (títulos de crédito), nominative or nonnominative,
registered or not in the National Securities Registry (Registro
Nacional de Valores), suitable for circulation in the securities
markets, issued in series or in mass, and that represent the
corporate capital of an entity, an undivided interest in an asset, or a
participation in a collective loan or any individual credit right, in terms
of the applicable Mexican or non-Mexican laws.



Additionally, the Mexican General Law of Negotiable Instruments
and Credit Transactions (Ley General de Títulos y Operaciones de
Crédito; LGTOC) regulates “negotiable instruments” (títulos de
crédito), including their issuance, endorsement, acceptance, and
other transactions in connection therewith, among other matters.

In a judicial proceeding, Mexican courts are most likely to use the
definition of “security” contained in the LMV to determine what the
term “security” includes for general commercial law purposes, even if
the relevant proceeding does not relate to the securities market.

Therefore, under Mexican law, interests in business trusts,
partnerships, and loan participations may be considered as
“securities” as long as they meet the requirements provided in the
LMV referred to above.

P.2 Are debt securities treated differently from equity securities under
the law of Mexico for purposes of creating and perfecting a security
interest in such securities?

Mexican law does not generally provide a different treatment for the
creation or perfection of a security interest over debt securities and
equity securities.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Mexico?

Under Mexican law, intercompany debt will be considered a
“security” as long as it (i) is documented through a negotiable
instrument (título de crédito) (e.g., bonds, options, certificates,
promissory notes), (ii) is suitable for circulation in the securities
markets, (iii) is issued in series or in mass, and (iv) represents an
undivided interest in an asset, or a participation in a collective loan or
any individual credit right, in terms of the applicable Mexican or non-
Mexican laws.



1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Mexico apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Mexico and the
certificates are located in Mexico
As indicated above, a competent court in Mexico would look to the
law of the jurisdiction that governs the underlying agreement or in
which the securities were issued or originated (i.e., “exist” and are
“valid”) to determine whether the security was created and perfected
legally. However, if the agreement or document from which the
securities derive is not governed by Mexican law, further analysis is
required because courts in Mexico may also look to such other law
to determine the applicable law for the security interest. For the
creation and perfection (including the effects of such perfection and
the exercise of remedies) of a security interest in directly held
certificated securities, issued pursuant to Mexican law by an issuer
organized under the law of Mexico, Mexican law shall apply.
Therefore, the physical location of a security certificate is not
relevant under Mexican law to the perfection and priority of a security
interest in the certificated security issued by the Mexican issuer
pursuant to Mexican law.

b. The issuer is organized under the law of Mexico and the
certificates are located in an Other Jurisdiction
In the case of certificated securities issued pursuant to Mexican law
(even if physically located outside of Mexico) issued by an issuer
organized under Mexican law, the location of the certificates will be
considered to be Mexico, even if such certificates are not physically
located in Mexican territory because Mexican law dictates that
securities that represent the corporate capital of a Mexican entity, an
undivided interest in an asset located in Mexican territory, or a



participation in a credit right, their location must be determined with
respect to the jurisdiction under which such securities exist and are
valid, in this case Mexico. Therefore, Mexican law would apply to the
creation and perfection (including the effects of such perfection and
the exercise of remedies) of a security interest over such certificates.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Mexico
As indicated above, a competent court in Mexico would look to the
law of the jurisdiction in which the securities were issued or
originated (i.e., “exist” and are “valid”) and may also take into
account the governing law of the agreement or document from which
the securities derive to determine the applicable law for the creation
and perfection of a security interest over certificated securities (such
as negotiable instruments, certificates, bonds, notes, among others).
The nationality of the owner/holder thereof is not relevant.

So in this case, the law that would apply to the creation and
perfection (including the effects of such perfection and the exercise
of remedies) of a security interest over certificated securities issued
by a non-Mexican issuer would be the law of the jurisdiction that
governs the underlying agreement or in which such certificated
securities were issued or originated (i.e., “exist” and are “valid”).

1.2 Choice of law: Other instances where Mexico’s law may apply

If the agreement or documents from which a security derives is
governed by Mexican law, a competent court in Mexico may apply
the law of Mexico to the security interest. In addition, under Mexican
law, the authority to issue a security that constitutes a negotiable
instrument (título de crédito) in an Other Jurisdiction or to execute
any of the acts contemplated thereunder will be determined in
accordance with the law of the jurisdiction in which such security is
issued or the act is executed. Thus, Mexican law will govern the
authority of non-Mexican nationals to issue such type of securities or
to execute any of those acts within the territory of Mexico.



1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Mexico

A. Pledge. The creation and perfection of a security interest over
directly held certificated securities (issued by a Mexican entity) would
entail the execution and delivery of the applicable pledge agreement
governed by Mexican law (either a commercial pledge agreement
[contrato de prenda mercantil] or a securities pledge agreement
[contrato de prenda bursátil]) and certain other steps for its
perfection that would greatly depend on the type or class of directly
held certificated securities being pledged, as follows:

1. Bearer Negotiable Instruments. The security interest could be
implemented by means of a commercial pledge agreement (contrato
de prenda mercantil), which would require physical delivery of the
original bearer negotiable instruments to the pledgee or to a third-
party depositor appointed by the parties and who will maintain such
bearer negotiable instruments available to, and at the disposal of,
the pledgee.

2. Nominative Negotiable Instruments. The security interest could be
implemented by means of a commercial pledge agreement (contrato
de prenda mercantil), which would require physical delivery of the
original nominative negotiable instruments to the pledgee, duly
endorsed “in pledge” (“en prenda”) by a duly authorized attorney-in-
fact of the pledgor in favor of the pledgee and, if such negotiable
instruments are further subject to a registry, by registration of the
pledge in the corresponding registry of the issuer (e.g., shares).

3. Nonnegotiable Instruments or Similar Loan Documents. The
security interest could be implemented by means of a commercial
pledge agreement (contrato de prenda mercantil), which would
require physical delivery of the original nonnegotiable instruments or
the document(s) that embody/evidence the relevant rights being
pledged and registration of the pledge in the issuer’s registry (if any)
or notice of such pledge to the corresponding debtor (e.g., collection
rights under lease agreements), as may be applicable or required



considering the nature of the nonnegotiable instruments being
pledged.

B. Security Trust. The creation and perfection of a security interest
over directly held certificated securities (issued by a Mexican entity)
can also be implemented through a security trust. Under a security
trust agreement, the settlor (borrower or guarantor—fideicomitente)
transfers title to certain assets (which could include any kind of
Mexican securities or real or personal property) in favor of the
trustee to secure the payment of the secured obligations. Generally,
Mexican banking institutions act as trustee under a security trust
agreement (although not market practice, other Mexican institutions,
such as bonding and insurance institutions, broker-dealers, and non-
bank banks, may act as a trustees under a security trust). Under a
security trust agreement, actual legal title to the collateral is
transferred to the trustee for all legal purposes (though not for tax
purposes). The settlor, however, retains a secondary beneficial
interest in the collateral so that, upon satisfaction of the secured
obligations, legal title to the collateral would revert to the settlor.
Also, the settlor may under certain circumstances retain possession
of the collateral to utilize it in the ordinary course of its business,
though only the trustee (acting upon instructions of the first
beneficiary [creditor]) would be legally entitled to transfer, encumber,
or otherwise dispose of the collateral.

Structuring and perfecting a security trust agreement entails (i) the
execution of a security trust agreement by the settlor (i.e.,
shareholder, title holder of the securities), the beneficiary (e.g.,
collateral agent, secured party), and an authorized Mexican banking
institution acting as trustee; (ii) physical delivery to the trustee of the
certificates evidencing the securities, endorsed “in property” (“en
propiedad”) by an authorized attorney-in-fact of the settlor in favor of
the trustee; (iii) as applicable, registration of the securities transfer in
the stock or partners registry book of the Mexican issuer and with the
so-called Sole Registry of Security Interests over Movable Property
(Registro Único de Garantías Mobiliarias) of the Mexican Public
Registry of Commerce (RUGM).



Finally, if the value of the securities is equal to or higher than 250
thousand “Investment Units” (Unidades de Inversión, a Mexican
inflation-pegged payment unit—currently at MxP$5.82 per unit), then
the security trust agreement must be ratified before a notary public
or a commercial notary public (corredor público) in Mexico. The
ratification and registration provisions require the execution of the
security trust agreement to be in Spanish. As compared to the
commercial pledge, the relevant extra costs for a security trust would
be the notary ratification and the trustee’s fees (one-time acceptance
fee, annual administration fee, and foreclosure fee). Also, it is market
practice for the Mexican company (issuer) to be a party to the
security trust agreement (although it is not required).

From a creditor’s perspective, the security trust agreement would be
considered a better option (vis-à-vis the pledge agreement) since (i)
it allows the parties to agree to an extrajudicial foreclosure process
for the sale of the collateral by the trustee and (ii) the collateral would
be segregated from the pledgor’s assets and thus it would not be
considered as part of its estate in the event of any insolvency
procedure (concurso mercantil).

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Mexico

The effect is to have an enforceable security interest not only against
the pledgor/ settlor, but also vis-à-vis third parties, as well as to
establish priority of such security interest. As described above,
depending on the type of certificated securities, registration of the
security interest with the appropriate registry (public or private) or
taking possession thereof, with the corresponding endorsement “in
pledge” or “in property” (as applicable), is generally required.
Generally, priority of security interests will depend in the order on
which the applicable perfection steps (including registration) are
taken (i.e., first in time, first in priority).

2. Collateral Consisting of Directly Held
Uncertificated Securities



2.1 Choice of law: What law would a court in Mexico apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Mexico?

If the uncertificated securities exist and are valid pursuant to
Mexican laws (i.e., their “existence” and “validity,” from a legal
standpoint, depend upon their satisfactions of the rules set forth in
Mexican laws for such purposes [e.g., issuer organized under the
laws of Mexico]), then such uncertificated securities should be
deemed issued or originated in Mexico, and therefore, the creation
and perfection of a security interest over such uncertificated
securities should be governed by Mexican law regardless of the
domicile or place of business of the owner thereof.

2.2 Choice of law: Other instances where Mexico’s law may apply

As described above, under Mexican law, the authority to issue
securities in an Other Jurisdiction or to execute any of the acts
contemplated thereunder is determined by the law of the jurisdiction
in which the security is issued or the act is executed. The place
(jurisdiction) where the relevant securities are issued or originated
may not necessarily be the same jurisdiction in which the relevant
issuer is organized. Accordingly, Mexican law would govern the
authority of non-Mexican nationals to issue securities or to execute
any of those acts within the territory of Mexico. In such case,
Mexican law would apply to the creation and perfection, as well
priority and exercise of remedies over such directly held
uncertificated securities issued in Mexico.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Mexico

A. Pledge. Due to the fact that the security is not represented by (or
otherwise embedded in) any certificate and thus taking physical
possession thereof is not possible, the creation and perfection of a



security interest over directly held uncertificated securities (issued by
a Mexican entity or otherwise originated in Mexico) would entail the
execution of a non-possessory pledge agreement (contrato de
prenda sin transmisión de posesión) and certain other steps as
described below.

The non-possessory pledge agreement must (a) include the rules to
appoint an appraiser (who would appraise the pledged uncertificated
securities in certain statutory cases), and if the agreement fails to do
so, then a judge, per request of the pledgor or the pledgee, would
designate such appraiser, (b) be ratified before a notary public or a
commercial notary public (corredor público) if the amount of the
secured obligations thereunder is equal to or higher than 250
thousand “Investment Units” (Unidades de Inversión, a Mexican
inflation-pegged payment unit—currently at MxP$5.82 per unit), and
(c) be registered with the RUGM or, if applicable due to the
nature/class of the particular uncertificated securities being pledged,
in the corresponding special registry (e.g., a security interest over
partnership interests issued by a Mexican limited liability company
[sociedad de responsabilidad limitada} requires to be registered in
the issuer’s special partners book [libro especial de socios])
maintained by such Mexican issuer. In any event, registration is
required to have an enforceable pledge vis-à-vis third parties. As a
general rule, the ratification and registration provisions require the
execution of the pledge agreement to be in Spanish.

Unlike a standard commercial pledge, under a non-possessory
pledge, (i) the pledgor maintains possession of the pledged assets
and may use and sell such assets within the ordinary course of
business (unless otherwise agreed by the parties), subject to certain
rules described in the Mexican General Law of Negotiable
Instruments and Credit Transactions (Ley General de Títulos y
Operaciones de Crédito; LGTOC), (ii) the pledgee may rely on an ad
hoc foreclosure procedure, (iii) the pledged assets may be identified
either individually, by category or generically (blanket lien), and (iv)
as a general rule, the pledged assets may not be subject to any
other pledge or security interest. There are certain limited exceptions



to this negative pledge rule (e.g., the LGTOC provides that a pledgor
that has granted a non-possessory pledge over all of its present and
future movable assets may create a separate non-possessory
pledge over future movable assets that are purchased by pledgor
exclusively with financing received from another lender, so long as
such assets may be clearly identified and be distinguished from all
other assets pledged under the first pledge).

B. Security Trust. The creation and perfection of a security interest
over directly held uncertificated securities (issued by a Mexican
entity or otherwise originated in Mexico) could also be implemented
through a security trust. Under a security trust agreement, the settlor
(borrower or guarantor—fideicomitente) transfers title to certain
assets (which could include any kind of Mexican securities or real or
personal property) in favor of the trustee to secure the payment of
the secured obligations. Generally, Mexican banking institutions act
as trustee under a security trust agreement. Under a security trust
agreement, actual legal title to the collateral is transferred to the
trustee for all legal purposes (though not for tax purposes). The
settlor, however, retains a secondary beneficial interest in the
collateral so that, upon satisfaction of the secured obligations, legal
title to the collateral would revert to the settlor. Also, the settlor may
under certain circumstances retain possession of the collateral to
utilize it in the ordinary course of its business, though only the
trustee (acting upon instructions of the first beneficiary [creditor])
would be legally entitled to transfer, encumber, or otherwise dispose
of the collateral.

Structuring and perfecting a security trust agreement entail (i) the
execution of a security trust agreement by the settlor (i.e., title holder
of the securities), the beneficiary (e.g., collateral agent, secured
party), and an authorized Mexican banking institution acting as
trustee; (ii) physical delivery to the trustee of the documents
evidencing the securities; (iii) as applicable, registration of the
securities transfer in the partners registry book of the Mexican issuer
and the RUGM. If the assets transferred to the trust agreement are
“securities” (as defined in the LMV), then such transfer would need



to be made from the securities account at Indeval held by the
settlor’s custodian (i.e., authorized broker-dealers, credit institutions,
or foreign financial institutions) to the securities account at Indeval
held by the trustee.

Finally, if the value of the securities is equal to or higher than 250
thousand “Investment Units” (Unidades de Inversión, a Mexican
inflation-pegged payment unit—currently at MxP$5.82 per unit), then
the security trust agreement must be ratified before a notary public
or a commercial notary public (corredor público) in Mexico. The
ratification and registration provisions require the execution of the
security trust agreement to be in Spanish. As compared to the
commercial pledge, the relevant extra costs for a security trust would
be the notary ratification and the trustee’s fees (one-time acceptance
fee, annual administration fee, and foreclosure fee). Also, it is market
practice for the Mexican company (issuer) to be a party to the
security trust agreement (although it is not required).

From a creditor’s perspective, the security trust agreement would be
considered a better option (vis-à-vis the pledge agreement) since (i)
it allows the parties to agree to an extrajudicial foreclosure process
for the sale of the collateral by the trustee and (ii) the collateral would
be segregated from the pledgor’s assets and thus it would not be
considered as part of its estate in the event of any insolvency
procedure (concurso mercantil).

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Mexico

The effect is to have an enforceable security interest not only against
the pledgor, but also vis-à-vis third parties, as well as to establish
priority of such security interest. As described above, depending on
the type of uncertificated securities being pledged, registration of the
security interest with the appropriate registry (e.g., RUGM, issuer’s
special partners’ book) is required. Generally, priority of security
interests will depend on the order in which the applicable perfection
steps (including registration) are taken (i.e., first in time, first in
priority).



3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Mexico, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Yes, a securities account to which securities are credited constitutes
a category of collateral separate from the underlying securities
themselves. Through a non- possessory pledge (prenda sin
transmisión de posesión), a security interest can be created over the
pledgor’s rights on a certain securities account held by such pledgor
with a financial institution or securities intermediary. Separately, a
security interest may also be created directly over the underlying
securities owned by such pledgor and credited to such securities
account, through a securities pledge (prenda bursátil), as previously
described. As a result, secured creditors should consider obtaining a
pledge over both the securities account and the securities credited
thereto.

Please note that under Mexican law, although there is no definition of
“securities account,” such accounts may only receive deposits of
securities and other commercial instruments, under management or
custody, or as collateral for the benefit of third parties.

Under Mexican law, only securities and other commercial
instruments may be credited to a Mexican securities account. A
securities account is generally linked to a bank deposit account of
the relevant investor in order to provide necessary funds (i.e., cash)
to the relevant Mexican financial institution in order to comply with
such investors’ instructions and to receive cash distributions
attributable to the securities.

3.2 Choice of law: What law would a court in Mexico apply to (i) the
creation and perfection of a security interest, (ii) the effect of



perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Mexico (or where Mexico’s law
governs the account, if relevant)

A securities account will be considered located in Mexico if
established pursuant to an investment (or similar) agreement with a
duly authorized Mexican financial institution and governed by the
laws of Mexico. Securities accounts held by Mexican financial
institutions in Mexico must be governed by Mexican law.

So in this case, the law that would apply to the creation and
perfection (including the effects of such perfection and the exercise
of remedies) of a security interest over a Mexican securities account
would be the law of the investment (or similar) agreement.
Therefore, the applicable law would be Mexican law.

Since a Mexican securities account constitutes a separate category
of collateral from the securities credited thereto, secured creditors
should consider obtaining a security interest in both the securities
account and the securities credited thereto to protect themselves
from potentially overlapping security interests therein of other
persons.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Mexico, and an Other Jurisdiction’s
law governs the account agreement Securities accounts located in
Mexico held by Mexican financial institutions in Mexico (“authorized
intermediaries”) must be governed by Mexican law.

3.3 Choice of law: Other instances where the law of Mexico may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Mexico, but the issuer of securities



credited to the securities account is organized under the law of
Mexico, would Mexico’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Mexico, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Mexico, would
Mexico’s law apply, and if so, to what extent?

A securities account located in Mexico must be held by licensed
financial entities (“authorized intermediaries”), such as broker-
dealers or banking institutions incorporated in Mexico pursuant to the
laws of Mexico. A Mexican securities account may hold non-Mexican
securities to the extent such foreign securities are listed on the
International Quotation System (Sistema Internacional de
Cotizaciones, SIC) operated by the corresponding Mexican Stock
Exchanges. Note that Mexico currently has two stock exchanges,
e.g., the Bolsa Mexicana de Valores and the Bolsa Institucional de
Valores. The SIC is a platform that allows Mexican investors to
invest in certain securities that are listed in a foreign country and that
satisfy certain other requirements provided under the SIC
regulations. Pursuant to the SIC platform, the relevant Mexican
financial institution acts before the corresponding Mexican Stock
Exchange and the Mexican National Banking and Securities
Commission (Comisión Nacional Bancaria y de Valores), as a
sponsor of the foreign issuer of such securities (the Sponsor), and
provides all required information (financial, etc.) regarding such
issuer within the Mexican market. The foreign affiliate of such
Mexican financial institution would then serve as foreign custodian of
the S.D. Indeval, Instituto para el Depósito de Valores (“Indeval,”
custody agency owned by the Bolsa Mexicana de Valores) for all
non-Mexican securities that become listed on the SIC.

If the foreign securities held in a Mexican securities account are non-
Mexican securities listed on the SIC, then a Mexican law-governed
securities pledge may be created over such securities, as the
relevant Sponsor could then be allowed to trade (i.e., purchase, sale,



or even foreclose) such foreign securities under the SIC platform.
However, the law of the Other Jurisdiction relating to such non-
Mexican securities must also be considered since the securities are
treated as an asset separate from the Mexican securities account in
which they are held. If the relevant non-Mexican securities held in a
Mexican securities account are not registered in the SIC (although
not usual, they may be held in custody by the “intermediary” as
indicated above—under Mexican law, the “intermediation of
securities” is a regulated activity and therefore can only be
performed by certain Mexican licensed financial entities, such as
broker-dealers or banking institutions), then the Mexican financial
institution should not be allowed to trade those securities as they are
only held in custody, and therefore, a security interest created over
those foreign securities should not be governed by Mexican law.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Mexico

A. Pledge. The creation and perfection of a security interest over
securities credited to a securities account (issued by a Mexican
entity) or over the securities account (held by an agreement
governed by Mexican law) would entail the execution and delivery of
the applicable pledge agreement governed by Mexican law (either a
commercial pledge agreement (contrato de prenda mercantil) or a
securities pledge agreement (contrato de prenda bursátil), or a non-
possessory pledge (prenda sin transmisión de posesión)) and
certain other steps that greatly depend on the type or class of
securities credited to the relevant securities account being pledged,
as follows:

1. Securities Listed in the Exchange. As for “securities” (that qualify
and are defined as such under the LMV) listed and traded in the
exchange, relevant security interest could be implemented by means
of a securities pledge agreement (contrato de prenda bursátil), which
would provide and require, for perfection purposes, the transfer of
the pledged securities from the securities account at Indeval held by
the pledgor’s custodian (i.e., authorized broker-dealers, credit



institutions, or foreign financial institutions) to a special securities
account at Indeval of the pledgee’s custodian. The creation and
perfection of a securities pledge entail (i) the execution and delivery
of a securities pledge agreement among the pledgor, the pledgee
and the foreclosure agent (ejecutor), (ii) the deposit of the pledged
securities in a special account kept with Indeval, and (iii) additionally,
in certain cases, the registration/ filing of the securities pledge
agreement with the RUGM. The parties may appoint an
administrator responsible for managing the securities pledge, who
may further be the foreclosure agent. The pledgor may transfer title
to the pledged securities to the pledgee (and not only create a
security interest in respect of such securities), and the pledgee will
have the obligation to return securities of the same kind upon
payment and satisfaction of the secured obligations. In this case, the
securities pledge will be perfected by means of the virtual delivery of
the pledged securities to the pledgee in accordance with the
procedures (book entry) for the transfer of securities applicable to
securities deposit institutions.

2. Pledge over the Securities Account. Relevant security interest
could be implemented by means of a non-possessory pledge
agreement (contrato de prenda sin transmission de posesión). As
previously discussed, the non-possessory pledge agreement must
be ratified before a notary public or a commercial notary public
(corredor público) and registered with the RUGM (registration is
required to have an enforceable pledge vis-à-vis third parties). As a
general rule, the ratification and registration provisions require the
execution of the pledge agreement to be in Spanish.

B. Security Trust. The creation and perfection of a security interest
over securities credited to a securities account (issued by a Mexican
entity) can also be implemented through a security trust. Under a
security trust agreement, the settlor (borrower or guarantor—
fideicomitente) transfers title to certain assets (which could include
any kind of Mexican securities or real or personal property) in favor
of the trustee to secure the payment of the secured obligations.
Generally, Mexican banking institutions act as trustee under a



security trust agreement. Under a security trust agreement, actual
legal title to the collateral is transferred to the trustee for all legal
purposes (though not for tax purposes). The settlor, however, retains
a secondary beneficial interest in the collateral so that, upon
satisfaction of the secured obligations, legal title to the collateral
would revert to the settlor. Also, the settlor may under certain
circumstances retain possession of the collateral to utilize it in the
ordinary course of its business, though only the trustee (acting upon
instructions of the first beneficiary [creditor]) would be legally entitled
to transfer, encumber, or otherwise dispose of the collateral.

In this case, structuring and perfecting a security trust agreement
would entail (i) the execution of a security trust agreement by the
settlor (i.e., shareholder, title holder of the securities), the beneficiary
(e.g., collateral agent, secured party), and an authorized Mexican
banking institution acting as trustee; (ii) the ratification of the trust
agreement before a notary public or a commercial notary public
(corredor público) and its registration before the RUGM; and (iii) the
transfer of the securities credited to the corresponding securities
account, which transfer would need to be made from the securities
account at Indeval held by the settlor’s custodian (i.e., authorized
broker-dealers, credit institutions, or foreign financial institutions) to
the securities account at Indeval held by the trustee.

Finally, if the value of the securities is equal to or higher than 250
thousand “Investment Units” (Unidades de Inversión, a Mexican
inflation-pegged payment unit—currently at MxP$5.82 per unit), then
the security trust agreement must be ratified before a notary public
or a commercial notary public (corredor público) in Mexico. The
ratification and registration provisions require the execution of the
security trust agreement to be in Spanish. As compared to the
commercial pledge, the relevant extra costs for a security trust would
be the notary ratification and the trustee’s fees (one-time acceptance
fee, annual administration fee, and foreclosure fee).

In this case, from a creditor’s perspective, both the securities pledge
agreement (with transfer of title of the pledged securities to the



pledgee) and the security trust agreement would be considered
better options since (i) they both allow the parties to agree to an
extrajudicial foreclosure process for the sale of the collateral by the
foreclosure agent (ejecutor) or the trustee, respectively, and (ii) the
collateral would be segregated from the pledgor’s assets and thus it
would not be considered as part of its estate in the event of any
insolvency procedure (concurso mercantil).

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Mexico

The effect is to have an enforceable security interest not only against
the pledgor, but also vis-à-vis third parties, as well as to establish
priority of such security interest. As described above, the registration
of the security interest with the appropriate registry and, in such
case, the relevant transfer of the underlying pledged securities from
the securities account at Indeval held by the pledgor’s custodian to a
special securities account at Indeval of the pledgee’s custodian are
generally required. Generally, priority of security interests will depend
on the order in which the applicable perfection steps (including
registration) are taken (first in time, first in priority).

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Mexico, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

Yes, a deposit account constitutes a separate category of collateral.
A security interest can be created over the deposit account (rights
deriving from or relating to such account), generally through a non-
possessory pledge (prenda sin transmisión de posesión).

Exceptionally, a security interest may be created directly over the
underlying cash deposited into such account, through a commercial
pledge (prenda mercantil), which would necessarily imply a transfer
of the relevant cash to another account held by the corresponding



pledgee. As a result, secured creditors should consider obtaining a
pledge over both the deposit account and cash deposited therein.

4.2 Choice of law: What law would a court in Mexico apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Mexico (or where Mexico’s law governs the account, if
relevant)
As a general rule, the location of the account shall determine the
applicable law. A pledge of deposit accounts held by Mexican
banking institutions in Mexico must be governed by Mexican law. A
deposit account will be considered as located in Mexico as long as
such deposit account is held under a deposit agreement governed
by Mexican law, entered into with a duly authorized Mexican licensed
banking institution.

So in this case, the law that would apply to the creation and
perfection (including the effects of such perfection and the exercise
of remedies) of a security interest over the deposit account located in
Mexico (rights deriving from or relating to such account) or over the
underlying cash deposited into such deposit account would be the
law of Mexico.

b. The deposit account is located in, or is maintained by a bank
located in, Mexico, and an Other Jurisdiction’s law governs the
account agreement

Under Mexican law, deposits of cash can only be received by certain
authorized financial institutions incorporated in Mexico (e.g., banking
institutions). Therefore, deposit accounts held with Mexican banking
institutions in Mexico must be governed by Mexican law.

As such, the law that would apply to the creation and perfection
(including the effects of such perfection and the exercise of
remedies) of a security interest over the deposit account located in



Mexico (rights deriving from or relating to such account) or over the
underlying cash deposited into such deposit account would be the
law of Mexico.

4.3 Choice of law: Other instances where the law of Mexico may
apply

There are none.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Mexico

A. Pledge. The creation and perfection of a security interest over
cash contained in a deposit account would entail the execution and
delivery of a commercial pledge agreement (contrato de prenda
mercantil) governed by Mexican law and certain other steps, and
registration with the RUGM.

Also relevant is that, under Mexican law, a pledge over cash is
construed as an actual transfer of title thereof (unless otherwise
agreed by the parties) and, upon the occurrence of an event of
default under the financing documentation, the pledgee may retain
such cash up to the amount (and as payment) of the secured
obligations without the need of a foreclosure proceeding or judicial
resolution.

Finally, a security interest may also be created over the deposit
account. Relevant security interest could be implemented by means
of a non-possessory pledge agreement (contrato de prenda sin
transmission de posesión). As previously discussed, the non-
possessory pledge agreement must be ratified before a notary public
or a commercial notary public (corredor público) and registered with
the RUGM (registration is required to have an enforceable pledge
vis-à-vis third parties). As a general rule, the ratification and
registration provisions require the execution of the pledge agreement
to be in Spanish.



B. Security Trust. The creation and perfection of a security interest
over cash contained in a deposit account can also be implemented
through a security trust. Under a security trust agreement, the settlor
(borrower or guarantor—fideicomitente) transfers title to certain
assets (which could include the cash contained in a deposit account
or other real or personal property) in favor of the trustee to secure
the payment of the secured obligations. Generally, Mexican banking
institutions act as trustee under a security trust agreement. Under a
security trust agreement, actual legal title to the collateral is
transferred to the trustee for all legal purposes (though not for tax
purposes). The settlor, however, retains a secondary beneficial
interest in the collateral so that, upon satisfaction of the secured
obligations, legal title to the collateral would revert to the settlor.
Also, the settlor may under certain circumstances retain possession
of the collateral to utilize it in the ordinary course of its business,
though only the trustee (acting upon instructions of the first
beneficiary [creditor]) would be legally entitled to transfer, encumber,
or otherwise dispose of the collateral.

Structuring and perfecting a security trust agreement entails (i) the
execution of a security trust agreement by the settlor (i.e., holder of
the account in which the relevant cash is deposited), the beneficiary
(e.g., collateral agent, secured party), and an authorized Mexican
banking institution acting as trustee; (ii) transfer to the trustee of the
cash to a trust’s account; and (iii) registration of the cash transfer in
the RUGM.

Finally, if the amount of cash is equal to or higher than 250 thousand
“Investment Units” (Unidades de Inversión, a Mexican inflation-
pegged payment unit—currently at MxP$5.82 per unit), then the
security trust agreement must be ratified before a notary public or a
commercial notary public (corredor público) in Mexico. The
ratification and registration provisions require the execution of the
security trust agreement to be in Spanish. As compared to the
commercial pledge, the relevant extra costs for a security trust would
be the notary ratification and the trustee’s fees (one-time acceptance
fee, annual administration fee, and foreclosure fee).



From a creditor’s perspective, the security trust agreement would be
considered a better option (vis-à-vis the pledge agreement) since (i)
it allows the parties to agree to an extrajudicial foreclosure process
for the sale of the collateral by the trustee and (ii) the collateral would
be segregated from the pledgor’s assets and thus it would not be
considered as part of its estate in the event of any insolvency
procedure (concurso mercantil).

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Mexico

The effect is to have an enforceable security interest not only against
the pledgor, but also vis-à-vis third parties, as well as to establish
priority of such security interest. Registration of the security interest
with the RUGM or taking possession thereof is generally required.
Generally, priority of security interests will depend on the order in
which the applicable perfection steps (including registration) are
taken (i.e., first in time, first in priority).

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Mexico

Generally, certain corporate resolutions by the pledgor (or the issuer
of the relevant securities, as applicable) may be required in order to,
among others, (i) authorize its participation in the relevant
transaction (including the execution, formalization, and performance
of the collateral documents, as well as any other documentation
relating to the transaction that may be required to be executed by the
pledgor or the issuer); (ii) authorize the creation of the relevant
security interest (in particular, if the by-laws or other organizational
documents of the pledgor or the issuer contain or provide limitations
on transfers or creation of security interest over the securities or the
authorities of the pledgor to secure third party obligations, as the
case may be [e.g., shares, partnership interests, beneficiary rights
under a trust]), as applicable; (iii) grant the relevant powers of



attorney in favor of the individuals acting in the name and on behalf
of the pledgor or the issuer for such purposes (which powers of
attorney, if granted in a foreign country, must be certified and
apostilled before the authorities of the country where they are
granted so that such powers of attorney may be formalized before a
Mexican notary afterward); and (iv) with respect to shares or
partnership interests, waive any preferential rights or rights of first
refusal the other shareholders/partners may have, in such capacity,
or authorize the transfer of such securities in the event of a
foreclosure of the securities subject matter of the security interest.

Powers of attorney granted by legal entities (or granted for a
transaction valued at more than approximately $80,000.00 pesos
legal currency of Mexico or its equivalent in another currency) must
be formalized before a Mexican public attestor and in certain cases,
depending on the authorities granted under such powers of attorney
(e.g., to issue, endorse, accept, or make other transactions in
connection with negotiable instruments [títulos de crédito]), such
powers of attorney, if granted by a legal entity incorporated in
Mexico, must be registered in the Public Registry of Commerce or, if
the legal entity is a foreign entity, include certain language relating to
such special authorities.

As discussed before, certain collateral (Mexican law-governed
documents) must be formalized before a Mexican public attestor
(typically, a notary) for their validity. Such collateral documents that
are required to be formalized before a Mexican public attestor must
be signed in Spanish. Notwithstanding, documents signed in a
private manner (no public attestor required under Mexican law) may
be signed by countersigned pages and in a different language;
however, in the event that any legal proceedings are brought before
the courts of Mexico in connection with such documents, a Spanish
translation would be required. If the parties did not con-vene on the
relevant process for the Spanish translation of any such documents,
a court-approved translator (perito traductor certificado) would have
to be approved by the court after the defendant had been given an
opportunity to be heard with respect to the accuracy of the



translation, and proceedings would thereafter be based upon the
relevant translated documents.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Mexico or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Mexico?

The answers would not change.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Mexico, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

In cross-border financing transactions, it is market practice and
highly recommended, in particular from an enforcement standpoint,
to execute an additional (separate) security agreement governed by
Mexican law for the creation and perfection of a security interest over
securities (certificated or uncertificated) issued by a Mexican entity
or otherwise originated in Mexico. In this case, the existence of a
security agreement governed by the law of a U.S. State should not
raise any issues under Mexican law, so long as the pledged
securities under the Mexican law-governed pledge agreement is
expressly excluded from the U.S. law-governed security agreement.
Such additional Mexican law-governed agreement could take the
form of a security agreement (either a commercial pledge agreement
[contrato de prenda mercantil], a non-possessory pledge agreement
[contrato de prenda sin transmisión de posesión], or a securities
pledge agreement [contrato de prenda bursátil], depending on the
particular nature of the securities being pledged).



G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Mexico

As a general rule, under Mexican law the security interest will
continue in the proceeds of the original collateral, unless otherwise
agreed by the parties. However, additional steps may be required for
the security interest in proceeds to be perfected and have priority.
The steps required will greatly depend on the type/nature of such
proceeds (e.g., cash, additional securities, etc.), as more fully
described above.

G.5 Rehypothecation of collateral under the law of Mexico

No, as a general rule, under a Mexican law-governed pledge
agreement, the secured party, as pledgee, may not take extrajudicial
title to the pledged collateral without the express consent of the
pledgor or judicial resolution. A secured party’s right to pledge or
rehypothecate is not common in Mexican law-governed security
agreements, as it would imply that transfer of title to the underlying
pledged asset in favor of the secured party has occurred.

However, when dealing with a security interest over securities that
are “fungible,” the parties may agree that title to such securities be
transferred to the secured party, in which case the secured party will
be bound to return to the pledgee other securities of the same
kind/nature, upon satisfaction of the secured obligations.

G.6 Exercise of remedies under the law of Mexico

Generally, upon the occurrence and during the continuance of an
event of default under the relevant financing documentation, a
secured party’s rights may include, inter alia, taking proceeds of the
collateral, such as cash dividends and interest payments, and
exercising voting rights, among others, in each case to the extent so
provided and agreed under the relevant pledge agreement. As for
enforcement, the following procedures may apply:



•    Commercial Pledge. A commercial pledge agreement may be
enforced through a special judicial procedure set forth in the
LGTOC, which provides that, upon maturity of the secured
obligations, the pledgee may request judicial authorization (which
does not require a formal trial) to sell the collateral without any
additional judicial intervention.
Based on recent amendments to the LGTOC, the pledgee may
now take title to the collateral (in partial or full satisfaction of the
secured obligations) only to the extent it obtains the consent of
the pledgor, which could be granted in the relevant security
agreement.
As explained above, with respect to a security interest that
extends to cash, unless otherwise agreed by the parties, upon the
occurrence of an event of default under the financing
documentation, the pledgee may retain such cash up to the
amount (and as payment) of the secured obligations without the
need to follow a foreclosure proceeding or obtain a judicial
resolution. If the amount in cash is not sufficient to satisfy the
secured obligations in full, the pledgee will retain its rights to
exercise any other action or remedy for the deficiency.

•    Nonpossessory Pledge
1.    Extra-Judicial Foreclosure Procedure. The pledgee may seek

payment of the secured obligations and pursue the delivery
and possession of the pledged securities through an extra-
judicial procedure initiated by a formal request of delivery of
the pledged securities made to the pledgor by a Mexican
notary public or a commercial notary public (corredor público).
Upon delivery to the pledgee (also before a notary public or a
commercial notary public) of the pledged securities by the
pledgor, the pledged securities shall be transferred in the
manner described in section 3 below. The value of the
pledged securities shall be calculated by an appraiser or in
any other manner specifically agreed upon by the pledgor and
the pledgee. Please note, however, that the extra-judicial
foreclosure procedure may only be followed to the extent
there are no disputes with respect to (x) the maturity of the



secured obligations (i.e., a dispute between the pledgor and
the pledgee on whether the secured obligations are due and
payable or not), (y) the amount claimed by the pledgee, or (z)
the delivery of the pledged securities to the pledgee
(subsections (x), (y), or (z) indistinctly, a Dispute). A judicial
foreclosure procedure must take place if any dispute arises or
if the pledgee so elects (i.e., the pledgee may directly initiate a
judicial foreclosure procedure).

2.    Judicial Foreclosure Procedure. Through a special judicial
foreclosure procedure set forth in the Mexican Code of
Commerce (Código de Comercio).

3.    Transfer of the Securities. Upon issuance of a judicial
resolution in favor of the pledgee, (x) if the value of the
pledged securities is equal to the amount determined to be
due and payable to the pledgee pursuant to the relevant
judicial resolution, then the payment obligations of the pledgor
shall be liquidated without further recourse against the pledgor
and the pledgee shall be entitled to dispose of the pledged
securities as set forth in the non-possessory pledge
agreement, (y) if the value of the pledged securities is lower
than the amount determined to be due and payable to the
pledgee pursuant to the relevant judicial resolution, then the
pledgee shall be entitled to dispose of the pledged securities
as set forth in the non-possessory pledge agreement and will
retain the right to initiate legal actions against the
pledgor/debtor for any deficiency, or (z) if the value of the
pledged securities is higher than the amount determined to be
due and payable to the pledgee pursuant to the relevant
judicial resolution, then the pledged securities shall be sold
and the balance of the sale proceeds, if any, after payment in
full to the pledgee, shall be delivered to the pledgor. The sale
of the pledged securities shall be carried out (a) before the
relevant judge or a notary public or a commercial notary public
(corredor público), as may be elected by the pledgee, and (b)
by means of a public auction with a minimum opening bid
equivalent to the relevant appraised value. The minimum
opening bid shall be reduced by 10 percent on each auction;



provided, however, that the pledgee may elect to obtain title to
such pledged securities once the minimum opening bid has
been reduced to an amount equal to or less than the amount
determined to be due and payable to the pledgee pursuant to
the relevant judicial resolution.

•    Securities Pledge. Upon the occurrence of a payment or margin
maintenance default under the financing documentation or the
securities pledge agreement, the pledgee may request the
foreclosure agent to sell the pledged securities in the exchange.
Upon receipt by the foreclosure agent of the sale request, the
foreclosure agent must notify the pledgor of its receipt of the sale
request. The pledgor will then have the opportunity to cure the
event of default by (i) paying to the pledgee the amounts owed
pursuant to the financing documents, or (ii) pledging additional
securities to satisfy a margin call, or (iii) delivering evidence of
payment in full of the corresponding secured obligation, or of an
extension of the term, or of the novation of the secured obligation,
as the case may be. Otherwise, the foreclosure agent will sell the
pledged securities at market value and as per the provisions set
forth in the securities pledge agreement (even outside the
exchange), and the proceeds will be applied to the payment of the
secured obligations.

Additionally, the parties may agree in the securities pledge
agreement that the pledgor may substitute the pledged securities
during the term of the agreement, but prior to the delivery of a default
the notice.

If the securities pledge is construed to include the transfer of title to
the pledged securities to the pledgee (and not only a security
interest), then the parties may additionally agree that, upon the
occurrence of a payment or margin maintenance default under the
financing documentation or the securities pledge agreement, the
pledgee may maintain title to the pledged securities up to the amount
of the secured obligations, at their market value, as payment of such
secured obligations, without the need to foreclose the pledge. If the



market value of the pledged securities is (i) equal to the secured
obligations, then the pledgor’s payment obligations shall be
considered paid in full, (ii) lower than the secured obligations, then
the pledgee will have recourse against the pledgor for any
deficiency, or (iii) higher than the secured obligations and any related
costs, then the balance, if any, after payment in full of the secured
obligations, shall be delivered to the pledgor.

•    Security Trust. As permitted by Mexican law, the parties may
agree to an extrajudicial foreclosure process for the sale of the
collateral by the trustee (at the request of the beneficiary), upon
the occurrence and continuance of an event of default under the
financing documentation. Upon receipt by the trustee of such sale
request, the trustee must so notify the settlor. The settlor will then
have the opportunity to cure the event of default by paying to the
beneficiary the amounts owed pursuant to the financing
documents or as otherwise provided in the relevant financing
documentation. Otherwise, the trustee (acting upon instructions of
the beneficiary) will sell the collateral or a portion thereof, as
specifically provided and agreed in the security trust agreement.
The proceeds of any such sale would be applied by the trustee to
the payment of the secured obligations, after covering expenses
related to the sale of the collateral.

The security trust may also be foreclosed judicially through a special
judicial foreclosure procedure set forth in the Mexican Code of
Commerce (Código de Comercio).
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Highlights

•    Under Dutch law, directly held certificated securities can be
categorized as bearer shares or bearer bonds. Because bearer
shares were abolished for public limited liability companies in
2020 and the use of bearer shares by other companies and
bearer bonds as collateral is nonexistent in practice, this chapter
will not address this form of security where it concerns certificated
securities issued by a Netherlands issuer.

•    Under Dutch law, directly held uncertificated securities can be
categorized as registered shares or registered debt securities.



    The law of the jurisdiction in which the issuer of the registered
shares is incorporated (lex societatis) determines the
requirements for the creation of a security interest in registered
shares.

    A registered debt security is considered a contractual claim.
The law applicable to the creation of a security interest in a
registered debt security is probably the law that governs the
security agreement.

•    With regard to securities accounts, the securities credited to a
securities account can be used as collateral (but the account itself
is not considered a separate category of collateral). The law
applicable to the creation of security interest in the most common
book-entry securities is the law of the jurisdiction where the
securities account is maintained.

•    Deposit accounts are treated as a pool of monetary claims under
Dutch law (the account itself is therefore not considered a
separate category of collateral). All claims administered in the
deposit account are considered to be contractual claims of the
account holder vis-à-vis the deposit bank with which the account
is maintained. The law applicable to the creation of security rights
over a deposit account is probably the law that governs the
security agreement.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of the Netherlands for
purposes of creating and perfecting a security interest?

Under Dutch law, there is no all-encompassing definition of “security”
for purposes of creation or perfection of a security interest. For
purposes of this questionnaire, the term “securities” will refer to
equity and debt securities, and units in collective investment
undertakings. In relation to the creation and perfection of security
interests, securities may fall under one of the following categories:
(a) securities held through a GSATA1 intermediary, (b) registered
shares (aandelen op naam) not admitted to trading on a regulated



market or multilateral trading facility (or non-European Union
equivalent), (c) registered shares admitted to trading on a regulated
market or multilateral trading facility (or non-European Union
equivalent), (d) depositary receipts of shares (certificaten van
aandelen), (e) bearer shares or bonds (aandelen en obligaties aan
toonder), or (f) other type of securities (such as non-listed debt
securities) that constitute a contractual claims (vorderingen op
naam). The requirements for creating a security interest vary for
each of the foregoing categories of securities. Interests in
partnerships are treated as contractual claims. Dutch law does not
recognize the concept of “business trusts.”

Perfection: Dutch law does not have a notion equivalent to the U.S.
notion of perfection in relation to the creation of security interests.
Pursuant to Dutch law, a validly created security interest is generally
enforceable against third parties without any further formalities being
required in addition to the acts and formalities for the creation of the
security interest.

There are some exceptions. Most notably, a pledge over registered
shares is not enforceable against third parties that acquire a
proprietary interest in the pledged registered shares in good faith if
the pledge is not recorded in the company’s shareholders’ register.
Additionally, non-possessory pledges, which can be created over
certificated securities only, cannot be invoked against third parties
acting in good faith and acquiring title to, or a security interest over, a
certificated security by obtaining actual possession of such security.

Parallel Pledging: Under Dutch law, multiple security interests can be
created over the same collateral. The ranking of these security
interests will be determined by the order of their creation. The
preexistence of security interests does not affect the validity of
subsequently created security interests, but the higher-ranking
pledges will affect the ability of the secured party holding the junior-
ranking pledge to exercise certain remedies.

P.2 Are debt securities treated differently from equity securities under
the law of the Netherlands for purposes of creating and perfecting a



security interest in such securities?

Dutch law does not distinguish between equity and debt securities
for purposes of creating a security interest.

P.3 Under what circumstances is intercompany debt a “security”
under the law of the Netherlands?

Intercompany debt does not constitute a security under Dutch law
but qualifies as a contractual claim. An intercompany claim would
only constitute a security if it would be embodied in a negotiable
instrument such as a note or bond, which is uncommon for
intercompany debt. Consequently, a security interest in relation to
intercompany debt will have to be created pursuant to the
requirements for creating a security interest on contractual claims.

1. Collateral Consisting of Directly Held
Certificated Securities

Preliminary Note: Under Dutch law, directly held certificated
securities would be categorized as bearer shares or bonds. Note that
both bearer shares and bearer bonds have become very uncommon
in the Netherlands. Moreover, bearer shares and share certificates
made out to bearer were abolished by law for public limited liability
companies in 2020. This fits in the trend of the past decade, in which
the GSATA has been changed several times for the purpose of
dematerialization of securities transactions. Under the GSATA, the
need for physical documents has been limited. Although bearer
bonds and bearer shares for private limited liability companies have
not been abolished by law, bearer securities as form of collateral are
nonexistent in practice. The same applies to securities made out to
order. This chapter will therefore not address the topic of certificated
securities in respect of certificated securities issued by a
Netherlands issuer.

1.1 Choice of law: What law would a court in the Netherlands apply
to (i) the creation and perfection of a security interest, (ii) the effect of



perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of the Netherlands and the
certificates are located in the Netherlands
As per the preliminary note above, this scenario is not applicable in
the Netherlands.

b. The issuer is organized under the law of the Netherlands and the
certificates are located in an Other Jurisdiction
As per the preliminary note above, this scenario is not applicable in
the Netherlands.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in the Netherlands
Creation, Perfection, Priority: Under the private international law of
the Netherlands, the law of the jurisdiction where the bearer shares
or bearer bonds are located determines the requirements for the
creation of a security interest in such bearer shares or bonds. A
security interest in bearer shares or bearer bonds located in the
Netherlands will have to be created under Dutch law to be
enforceable in the Netherlands. Perfection is not a relevant concept
under Dutch law.

Remedies: Under Dutch law, issues relating to the enforcement of
the security interests will be governed by the law of the place of
enforcement. This means that in the event enforcement is sought in
the Netherlands, the Netherlands rules for enforcement will apply
irrespective of whether the security interest being enforced is
governed by the law of the Netherlands or an Other Jurisdiction.

1.2 Choice of law: Other instances where the law of the Netherlands
may apply

There are none.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of the Netherlands



There is no concept of perfection of security interests under the law
of the Netherlands. A right of pledge on a bearer share or bearer
bond is created and enforceable against third parties if either (a) the
bearer share or bearer bond is brought under the control of the
secured party or a third party and out of the control of the pledgor (a
“possessory pledge” [vuistpand]) or (b) a (notarial) deed of pledge is
executed by a civil law notary (authentieke akte) or a private deed is
registered in accordance with the Registration Act2 (a “non-
possessory pledge” [vuistloos pandrecht]). Registration of a pledge
deed in accordance with the Registration Act serves time stamping
purposes only.

The holder of a non-possessory right of pledge may, in some
circumstances, lose its right of pledge or be unable to enforce it if the
bearer share or bearer bond is transferred to a third party or if a
possessory pledge is created in favor of another party. For instance,
a non-possessory pledge will cease to exist when the bearer share
or bearer bond is acquired for consideration by a third party that
does not have knowledge and could not have been expected to have
knowledge of the right of pledge. In this respect, it is important to
note that the registration under the Registration Act (as referred to
above) does not constitute a disclosure. There is no register
available to the public and, thus, a third party is not able to inspect
any registers. A third party can therefore not be expected to have
knowledge of the right of pledge solely by virtue of this registration.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of the Netherlands

Subject to the discussion in section 1.3 above, under Dutch law,
priority of security interests is generally determined on the basis of
the time of creation. This means that a security interest that has
been created prior to another security interest has priority over the
latter. There is no additional method of establishing priority.



2. Collateral Consisting of Directly Held
Uncertificated Securities

Under Dutch law, directly held uncertificated securities would refer to
registered securities in the form of registered shares or registered
debt securities. The responses below will therefore pertain to both
such types of registered securities.

2.1 Choice of law: What law would a court in the Netherlands apply
to (i) the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of the Netherlands

•    Registered Shares
Creation and Perfection: Under Dutch law, the law of the jurisdiction
in which the issuer of the securities is incorporated (lex societatis)
generally determines the requirements for the creation of a security
interest on registered shares. A security interest in registered shares
issued by an issuer organized in the Netherlands will have to be
created under Dutch law in order to be enforceable in the
Netherlands.

In the event that the issuer has listed the shares on a non-
Netherlands stock exchange, the issuer can choose another law to
govern the proprietary aspects of the shares, including creation of a
security interest in the listed shares. This option is included in Dutch
law to facilitate a foreign listing (and was triggered by a company
that wanted to issue American share certificates). The issuer can
choose (i) the law of the jurisdiction in which the stock exchange is
organized or (ii) with the approval of the stock exchange, the law of
the jurisdiction where property law transactions (such as the transfer
of title to the shares or the creation of a security interest) can or must
be performed.

Priority: The law under which the pledge is granted determines
questions of priority. Generally, this would be the law of the



jurisdiction in which the issuer of the registered shares is
incorporated (lex societatis). If a different applicable law was chosen
by the issuer of registered shares listed abroad (see above under
creation), that law will apply.

Remedies: Under Dutch law, issues relating to the enforcement of
the security interests will be governed by the law of the place of
enforcement. This means that in the event enforcement is sought in
the Netherlands, the Netherlands rules for enforcement will apply
irrespective of whether the security interest being enforced is
governed by the law of the Netherlands or an Other Jurisdiction.

•    Registered Debt Securities
Creation and Perfection: Under Dutch law, a registered debt security
does not constitute a separate category of collateral. It is treated as
a contractual claim.3

The current conflict-of-law rules in the Netherlands in respect of
creating a security interest in a contractual claim are uncertain and
will probably change as a result of a new European Union
Regulation, which is negotiated in addition to European Union
Regulation No. 593/2008 on the law applicable to contractual
obligations (the Rome I Regulation).4

Currently, under article 10:135 of the Netherlands Civil Code (NCC),5
which contains provisions of the private international law of the
Netherlands, the property law aspects (goederenrechtelijk regime)
with respect to claims (vorderingen op naam), including the
requirements for a sale and assignment of, and the creation of a
security interest over a contractual obligation, are governed by the
law, which is applicable to the contract that contains an obligation to
transfer such claim or the obligation to create a security interest in
respect of a contractual claim.

Article 14 of the Rome I Regulation, as explained in its recital 38,6
provides that the relationship between assignor and assignee under
a voluntary assignment of a claim against another person (the



obligor), including the property aspects of an assignment or the
creation of a security interest, shall be governed by the law that
applies to the contract between assignor/pledgor and
assignee/secured party. Article 14 Rome I Regulation takes
precedence over article 10:135 NCC to the extent article 10:135
NCC does not conform with article 14 of the Rome I Regulation. The
effectiveness of an assignment of a contractual obligation against
third parties is thought to be outside the scope of article 14 Rome I
Regulation (with a view to recital 38 and article 26(2) of the Rome I
Regulation and the proposal for this particular aspect) and is
currently governed by national conflict-of-law rules, such as, in the
Netherlands, article 10:135 NCC.

Pursuant to article 14(2) of Rome I Regulation and article 10:135(1)
and (3) NCC, the law governing a contractual obligation shall
determine its assignability, the relationship between the assignee
and the obligor, the conditions under which the assignment can be
invoked against the obligor and whether the obligor’s obligations
have been discharged. However, a court in the Netherlands could
decide that “conditions under which the assignment can be invoked
against the obligor” do not include the requirements for a valid
transfer of title to, or the creation of a security interest over, the
contractual obligation between assignor and assignee (which are
covered by the rules set out in the previous paragraph) but only the
formalities, which should be satisfied in order for the assignee to be
able to claim payment from the obligor.

The current uncertainty in the Netherlands about the applicable
conflict-of-law rules set out above (the rule in the NCC versus the
rules in the Rome I Regulation) arises only if the law applicable to
the security agreement differs from the law applicable to the contract
that contains an obligation to create a security interest in respect of a
contractual claim. The contract that contains an obligation to create a
security interest in respect of a contractual claim is usually the loan
or credit facility agreement. If the security agreement is governed by
the same law, both sets of conflict-of-law rules would result in the
same law applying. In this questionnaire (including “Highlights”



section), it will be assumed that the law applicable to the security
agreement coincides with the law applicable to the loan or credit
facility or that the security agreement includes an obligation to create
a security interest in respect of the relevant contractual claim.

The conflict-of-law rules set out above will probably change
significantly when a new draft European Union Regulation for the law
applicable to the third-party effects of assignments of claims, which
was published in 2018, will enter into force in all member states of
the European Union. Third-party effects of the creation of a security
interest will in the future probably be governed by the law of the
residence of the pledgor or, alternatively, by the law governing the
contractual claim.

Priority: Although the conflict-of-law rules are uncertain on this point,
it is generally assumed that the law under which the pledge is
created determines questions of priority. In some situations, this may
point to multiple applicable laws, for instance, if multiple security
interests have been established under multiple security agreements
governed by multiple different laws. Questions of priority may then
be determined by the law of the jurisdiction where enforcement is
sought or the jurisdiction of incorporation of the pledgor (i.e., the
jurisdiction where insolvency proceedings in respect of the pledgor
would be opened).

Remedies: Under Dutch law, issues relating to the enforcement of
the security interests will be governed by the law of the place of
enforcement. This means that in the event enforcement is sought in
the Netherlands, the Netherlands rules for enforcement will apply
irrespective of whether the enforcement concerns Dutch law-
governed or foreign law-governed security interests.

2.2 Choice of law: Other instances where the law of the Netherlands
may apply

There are none.



2.3 Perfection and required steps to enforce a security interest
against third parties under the law of the Netherlands

•    Creation under the Law of the Netherlands
Under Dutch law, a security interest in respect of contractual claims
in general, including in respect of registered debt securities, must
take the form of a pledge (pandrecht). Such pledge must be created
in accordance with the rules applicable to claims not payable to
bearer or order (rechten die niet aan toonder of order luiden).

A pledge on a contractual claim (vordering op naam) must be
created by a deed (akte), i.e., a signed document. The pledge may
be created as a disclosed pledge by notifying the obligor of the claim
of the pledge deed. The right of pledge may also be created as an
undisclosed pledge, where the obligor is not notified of the pledge (at
least not initially), by means of a registered private deed.
Registration of private deeds must be done in accordance with the
Registration Act and consists of submitting the private deed for
registration with the tax authorities in Rotterdam that will affix a
stamp onto the deed with the date written or printed on it.
Registration does not constitute a disclosure; there is no register
available to the public and, thus, a third party is not able to inspect
any registers. The registration serves the purpose of conclusively
evidencing the date of creation of the right of pledge (time stamping).
An undisclosed pledge created by a private deed only comes into
existence upon the moment it is submitted for registration (time
stamping) to the tax authorities in Rotterdam.

Dutch law does not have a notion equivalent to the U.S. notion of
perfection in relation to the creation of security interests. Where
Dutch law would be the law applicable to the creation of the security
interest, the following would apply.

•    Registered Shares
A secured party of registered shares cannot enforce its rights against
the issuer or against third parties acting in good faith, unless the
issuer has been notified of the pledge and the pledge has been



entered into the shareholders’ register. In practice the issuer is
generally a party to the deed by which the pledge over the shares is
created, so that the secured party and pledgor stipulate with the
issuer that the issuer will enter such right of pledge in the
shareholders’ register.

•    Registered Debt Securities
If a security interest has been created on a registered debt security
in the form of an undisclosed right of pledge, such right of pledge
cannot be enforced against the issuer of the registered debt security,
until the issuer has been notified of the pledge (and the pledge has
consequently become a disclosed right of pledge). There is no form
requirement for this notification. Parties may wish, however, to have
the issuer confirm receipt of the notification to have certainty that the
notification requirement has been fulfilled and cannot be disputed by
the issuer. Until the moment of notification to the issuer, the issuer
can satisfy its obligations under the debt security by making
payments to the pledgor of the pledged registered debt security.
From the moment that the issuer is notified of the right of pledge, the
issuer can only satisfy such obligations by paying the secured party.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of the Netherlands

Subject to the discussion in section 2.3 above, under Dutch law
priority is generally determined on the basis of the time of creation.
This means that a security interest that has been created prior to
another security interest has priority over the latter. There is no
additional method of establishing priority.

3. Collateral Consisting of Assets Credited to a
Securities Account

Under Dutch law, collateral consisting of assets credited to a
securities account may refer to a wide number of instruments. For
the purpose of this questionnaire, the responses are limit to



securities as defined in the GSATA. These securities include
transferrable shares in companies and other securities equivalent to
shares in companies, bonds and other forms of debt securities,
money market instruments, and units in collective investment
undertakings (hereinafter GSATA-securities). The responses below
will therefore pertain to such GSATA-securities only.

3.1 Securities account as collateral: Under the law of the
Netherlands, (i) would a securities account to which securities are
credited constitute a category of collateral separate from the
underlying securities themselves and (ii) can assets other than
securities be credited to a securities account (e.g., cash)?

In relation to GSATA-securities, the securities account itself does not
constitute a separate category of collateral from the GSATA-
securities.

Assets other than GSATA-securities may be credited to a securities
account, such as derivatives. For such other assets, other
requirements and rules may apply to creating a security interest.
Examination will have to be made of each type of asset administered
in such securities account in order to determine the applicable
security interest requirements. It is uncommon for cash to be
credited to a securities account. Generally, cash is credited to a
separate cash account linked to the securities account (which may
have the same account number) or a separate cash
component/administration with the same account number as the
securities account. Such cash account or cash component of a
securities account is treated as a deposit account (see part 4 of this
chapter).

3.2 Choice of law: What law would a court in the Netherlands apply
to (i) the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, the Netherlands (or where the law of



the Netherlands governs the account, if relevant)
Under Dutch law, the law of the jurisdiction in whose territory the
account is maintained in which GSATA-securities are administered
determines the requirements for the creation of a security interest on
GSATA-securities (the Place of the Relevant Intermediary Approach
[PRIMA] rule). The Netherlands court will, for purposes of identifying
the country where the account is maintained, most likely initially look
to the place that has been agreed between the account holder and
the intermediary, provided that the intermediary’s maintenance of the
account is subject to regulatory supervision in the place so agreed. If
the place of the relevant intermediary cannot be determined in this
way, it will be most likely determined on the basis of various other
factors, such as the location of the office or branch where the
relevant intermediary treats the securities account as being
maintained for regulatory purposes, accounting, or internal or
external reporting. Other relevant indicators may be the location of
any office or branch of the relevant intermediary with which the
account holder deals, or the terms of account statements or other
reports prepared by the relevant intermediary that reflect the balance
of the account holder’s interest in the securities account.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, the Netherlands, and an Other
Jurisdiction’s law governs the account agreement
Under Dutch law, the law of the jurisdiction in whose territory the
account is maintained in which GSATA-securities are administered
determines the requirements for the creation of a security interest on
GSATA-securities (the PRIMA rule). The Netherlands court will, for
purposes of identifying the country where the account is maintained,
most likely initially look to the place that has been agreed between
the account holder and the intermediary (i.e., the governing law of
the account agreement), provided that the intermediary’s
maintenance of the account is subject to regulatory supervision in
the place so agreed. If the place of the relevant intermediary cannot
be determined in this way, it will be most likely determined on the
basis of various other factors, such as the location of the office or
branch where the relevant intermediary treats the securities account



as being maintained for regulatory purposes, accounting, or internal
or external reporting. Other relevant indicators may be the location of
any office or branch of the relevant intermediary with which the
account holder deals, or the terms of account statements or other
reports prepared by the relevant intermediary that reflect the balance
of the account holder’s interest in the securities account.

3.3 Choice of law: Other instances where the law of the Netherlands
may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in the Netherlands, but the issuer of
securities credited to the securities account is organized under the
law of the Netherlands, would the law of the Netherlands apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in the Netherlands, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in the Netherlands,
would the law of the Netherlands apply, and if so, to what extent?

No, in principle, the law of the jurisdiction in whose territory the
account is maintained in which GSATA-securities are administered
determines the requirements for the creation of a security interest on
GSATA-securities. This is true even if the securities account is not
maintained by a broker/intermediary located in the Netherlands, but
if there exists an intermediary in the holding system between the
issuer and the pledgor’s own direct intermediary that is located in the
Netherlands.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of the Netherlands

If the GSATA account is maintained in the Netherlands, the GSATA
sets the following requirements for creating a right of pledge on
GSATA-securities, thus enabling a secured party of GSATA
securities to enforce its rights against the intermediary or against
third parties:



(i) A right of pledge on GSATA-securities held by the pledgor is
created by means of a book entry in the name of the secured party in
the records of the GSATA intermediary where the securities are
administered (for instance a bank or investment firm) if the intended
secured party is not the GSATA intermediary itself.

(ii) The creation of a right of pledge on such securities in favor of the
GSATA intermediary where the GSATA-securities are administered is
effected by means of an agreement between the pledgor and that
intermediary.

Please note that different requirements may apply if the pledgor and
secured party are both an admitted institution to Euroclear
Nederland (aangesloten instelling).

Dutch law does not have a notion equivalent to perfection of a
security interest.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of the Netherlands

Under Dutch law priority is determined on the basis of the time of
creation. This means that a security interest that has been created
prior to another security interest has priority over the latter. There is
no additional method of establishing priority.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of the Netherlands,
does a deposit account constitute a separate category of collateral
and, if so, what kinds of assets can be credited to a deposit account?

Under Dutch law, a deposit account does not constitute a separate
category of collateral. It is treated as a pool of contractual claims. All
present and future claims reflected from time to time in the balance
of a deposit account are considered to be contractual claims of the



account holder vis-à-vis the deposit bank with which the account is
maintained.

4.2 Choice of law: What law would a court in the Netherlands apply
to (i) the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, the Netherlands (or where the law of the Netherlands
governs the account, if relevant)
For purposes of the private international law of the Netherlands, it is
not relevant where a bank account is deemed to be “located.”
Deposit accounts are treated as a pool of monetary claims under
Dutch law (the account itself is therefore not considered collateral).
All claims administered in the deposit account are considered to be
contractual claims of the account holder vis-à-vis the deposit bank
with which the account is maintained. Such claims will be governed
by the law applicable to the deposit account, which is generally the
law that governs the account bank’s terms and conditions applicable
to the deposit account.

In the same manner as for other contractual claims, the creation,
validity, perfection, and priority of a security interest in a deposit
account and the exercise of remedies against a security interest in a
deposit account are determined by the law, which applies to the
security agreement. This means that if a NY law-governed
agreement creates a security interest in a deposit account, which
deposit account is governed by Dutch law, NY law would determine
the requirements with respect to a security interest in that deposit
account.

It is market practice, however, in respect of a security interest in a
deposit account in the Netherlands to make use of a Dutch law-
governed pledge deed.

If a NY law security agreement creates a security interest in a certain
deposit account governed by Dutch law terms and conditions, a



Netherlands court (i) would only recognize a NY law-governed
security interest if and to the extent that a NY law-governed security
interest corresponds with an equivalent Dutch law security interest
and (ii) may apply overriding mandatory provisions of Dutch law.

b. The deposit account is located in, or is maintained by a bank
located in, the Netherlands, and an Other Jurisdiction’s law governs
the account agreement
It is market practice that a bank with its office/branch in the
Netherlands applies Dutch law to its deposit account agreement. It is
also market practice in respect of a security interest in a deposit
account governed by Dutch law to make use of a Dutch law-
governed pledge deed.

4.3 Choice of law: Other instances where the law of the Netherlands
may apply

There are none.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of the Netherlands

Dutch law does not have a notion equivalent to perfection of a
security interest.

To assure that a security interest over a deposit account can be
enforced against the deposit bank, the deposit bank should be
notified of the security interest. Irrespective of the law governing the
security interest, cooperation of a deposit bank established in the
Netherlands is generally required to create the security interest over
accounts maintained with such a deposit bank. In practice, the
pledgor sends a notice letter to the bank and asks the bank to
countersign for consent and acknowledgment.

It is market practice in the Netherlands to include a provision in the
deposit account agreement that prohibits the creation of a security
interest over the deposit account for the benefit of another party.



Such prohibition precludes the valid creation of a pledge over such
deposit account if consent from the deposit bank is not obtained.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of the Netherlands

Under Dutch law priority is determined on the basis of the time of
creation. This means that a security interest that has been created
prior to another security interest has priority over the latter. There is
no additional method of establishing priority. Most banks in the
Netherlands have stipulated a pledge in favor of the bank itself over
deposit accounts maintained with it. If this pledge is not waived, it will
have priority over any subsequently created pledge.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of the Netherlands

There are none.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of the
Netherlands or any particular Other Jurisdiction, or if the pledgor’s
chief executive office is located in the Netherlands?

If a Netherlands pledgor has been declared bankrupt or is granted a
suspension of payments, a court may suspend enforcement of
security interests granted by that pledgor for a period not exceeding
four months.

A liquidator in bankruptcy proceedings with respect to a Netherlands
pledgor may:

•    require the holder of any security interest granted by that pledgor
to enforce that security interest within a reasonable period, and if
the holder of the security interests fails to do so, the liquidator



may demand the surrender of and sell the relevant collateral,
without prejudice to the security holder’s rights to the sale
proceeds, subject to a pro rata contribution to the costs made by
the liquidator for the purpose of completion of the bankruptcy
proceedings, or

•    cause the release of the relevant collateral against payment of
the secured obligations and the enforcement expenses of the
holder of the security right, if any.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of the Netherlands, the jurisdiction
of formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

Certificated Securities: Any time the bearer shares or bearer bonds
are located in the Netherlands at the time a security interest is
created, a Dutch law-governed security agreement should be
executed. The existence of a U.S. State law-governed security
agreement, purporting to encumber the same securities located in
the Netherlands at the time of the creation of the security interest,
would not be recognized as a valid creation of a security interest.
The existence of a U.S. State law-governed security agreement, in
addition to a Dutch law-governed pledge deed, would not raise an
issue under Dutch law.

If bearer shares or bearer bonds were located in a U.S. State at the
time the security interest was created, there is no need to execute a
Dutch law-governed pledge. The security interest validly created
under the U.S. State law security agreement will be recognized in
the Netherlands, also in the event the bearer shares or bearer bonds
have subsequently been moved to the Netherlands, subject to
certain potential limitations on enforcement remedies.



Uncertificated Securities: If the non-listed registered shares are
issued by a Netherlands issuer, a Dutch law-governed notarial
pledge deed should be executed by a civil law notary in the
Netherlands. The existence of a U.S. State law- governed security
agreement on the same collateral would not be recognized under
Dutch law. The existence of a U.S. State law-governed security
agreement, in addition to a Dutch law-governed notarial pledge
deed, would not raise an issue under Dutch law.

Securities Accounts: If the relevant securities account is maintained
in the Netherlands (in accordance with the PRIMA rule) and the
intended secured party is not the GSATA intermediary itself, the
following applies: it is required that the right of pledge on GSATA-
securities is administered by means of a book entry in the name of
the secured party in the records of the GSATA intermediary where
the securities are administered (for instance, a bank or investment
firm). It is therefore recommended to include an undertaking by the
pledgor to procure that the right of pledge is administered in the
securities account by the GSATA intermediary.

Deposit Accounts: It is market practice that a deposit account
maintained in the Netherlands, and security created over that
account, are governed by Dutch law. Furthermore, it is uncertain
what a Netherlands court would do if the NY law security interest
materially differs from any security interest available under Dutch
law. In light of this uncertainty, the authors recommend executing a
Dutch law–governed pledge deed to create a security interest on the
deposit account in the Netherlands. Alternatively, the parties could
explicitly include in the NY law agreement that the security interest
should be qualified as a Dutch law–governed disclosed or
undisclosed pledge (pandrecht). In light of the fact that the general
terms and conditions of account banks in the Netherlands prohibit
the creation of a pledge over the deposit account for the benefit of a
third party without the account bank’s consent, it is imperative to
agree to a deposit account control agreement with the account bank
or otherwise procure consent and a waiver of the account bank’s
prior ranking pledge over the deposit account.



G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of the Netherlands

The proceeds of a security are subject to the pledge created on the
security. If the pledge has been disclosed to the issuer of the
security, the secured party is entitled to collect the proceeds of the
pledged security. If the issuer should pay the pledgor instead of the
secured party, such payment will not satisfy the issuer’s obligation to
pay. In such event the secured party will still be able to claim
payment from the issuer.

In the event that a bearer share or bearer bond is destroyed, the
security interest will continue on all claims that arise in substitution of
the bearer share or bearer bond (if any), such as an insurance claim.

G.5 Rehypothecation of collateral under the law of the Netherlands

In the event that the security interest is created under Dutch law, a
secured party does not have the power to repledge collateral, unless
such right has been unambiguously granted to the secured party by
the pledgor.

In the event that the security interest is created under the law of (for
instance) a U.S. State, it is uncertain how a Netherlands court would
view the right to sell, pledge, or rehypothecate the collateral of a
pledge under the law of such U.S. State. If enforcement in the
Netherlands of a right of pledge that has been repledged can be
anticipated, it is generally advisable to include an explicit right to
repledge the security in the security agreement.

Use of collateral under a right of pledge is prohibited by law. Use of
collateral is only permitted if the right of pledge qualifies as a
Financial Collateral Agreement (financiëlezekerheidsovereenkomst)
under the European Directive for Financial Collateral Arrangements,7
under which the use of collateral has been agreed.

G.6 Exercise of remedies under the law of the Netherlands



Certificated and Uncertificated Securities: If the pledgor is in default
with respect to the obligations secured by the pledge, the secured
party is authorized under Dutch law to sell the pledged securities and
to apply the proceeds in discharge of the secured debt. A deed of
pledge is an enforceable document, for which no separate court
order needs to be obtained. The right of pledge does not entitle the
secured party to retain the pledged securities without court approval.
The secured party may sell the pledged securities in the following
ways:

•    The pledged securities may be sold at a public auction.
•    A court may, at the request of the pledgor or the secured party,

order that the pledged securities be sold in a different manner or,
at the request of the secured party, permit the secured party to
keep the securities and become the owner of them upon payment
of an amount to be determined by the court.

•    After the pledgor is in default, the secured party and the pledgor
may agree to a manner of sale, which deviates from a sale by
way of a public auction or private sale.

•    If the securities are regularly traded on a market or exchange, the
sale can among others take place through the intermediary of a
professional broker.

Unless the parties have agreed otherwise, the secured party shall, to
the extent reasonably possible, inform the pledgor and, if applicable,
any other holder of a security interest on the pledged securities at
least three days in advance of a contemplated sale.

Receiving dividends and interest payments are rights of the secured
party, unless the parties agree differently. The exercise of voting
rights can be a right of the secured party if the parties so agree at
the time the pledge was created. Generally, the parties typically
agree that the right to collect dividends and interest, as well as the
exercise of voting rights shall only be vested in the secured party
after a default.



Right of Pledge under a Financial Collateral Agreement: If the right
of pledge qualifies as a Financial Collateral Agreement
(financiëlezekerheidsovereenkomst) under the European Directive
for Financial Collateral Arrangements,8 the pledgor and secured
party can agree that the secured party does have the right to
appropriate the pledged securities upon default.

Securities Accounts: Special rules apply to the foreclosure on the
pledge of an interest in a collective deposit of securities within the
meaning of the GSATA. If the pledgor is in default with respect to the
obligations for which the right of pledge was created, the secured
party is entitled to choose the following: (a) demand delivery of an
amount of securities corresponding in quantity and kind to the
interest of the pledgor in the collective deposit(s) of securities and
sell the delivered securities or (b) sell the amount of securities
corresponding in quantity and kind to the interest of the pledgor to a
third party and deliver these securities in accordance with the
GSATA, e.g., by means of a book entry (if the party to whom the
GSATA Securities have been sold has an account administered in
the Netherlands by a GSATA Intermediary). It should be noted that it
is not possible to deviate from this procedure to the detriment of the
pledgor.

Deposit Accounts: A secured party will have the rights the depositor
would have to collect the monies deposited in the deposit account.
The secured party will be exclusively authorized to collect these
monies from the moment of notice of the security interest to the
deposit bank. However, it is common practice in the Netherlands that
the secured party authorizes the pledgor to collect the deposit
amount and instruct the deposit bank subject to the occurrence of a
default in the secured relationship. Therefore, generally the exclusive
authority to collect the monies in the deposit account only transfers
to the secured party once a default has occurred and the secured
party decides to exercise remedies.

 



1    Netherlands Giro Securities Administration and Transfer Act (GSATA), Wet
giraal effectenverkeer van 8 juni 1977. GSATA-securities are held through an
intermediary. Such securities constitute co-ownership rights of a transferor in a
collective deposit of securities with a transferor’s intermediary.

2    Registratiewet van 24 december 1970, Stb. 1970, 610.
3    For debt securities that are credited to a securities account (including listed

debt securities), refer to section 3.
4    2008 O.J. (L 177) 1.
5    Art. 10:135 BW.
6    2008 O.J. (L 177) 9.
7    Directive 2002/47/EC of the European Parliament and of the Council of 6 June

2002 on Financial Collateral Agreements, 2002 O.J. (L 168) 43.
8    Directive 2002/47/EC of the European Parliament and of the Council of 6 June

2002 on Financial Collateral Agreements, 2002 O.J. (L168) 43.
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The answers and ideas provided herein are intended to provide
general guidance and opinion as to the nature of certain legal
matters. The following is in no way intended to provide a detailed
and thorough analysis of such matters. It is strongly advisable to
seek legal counsel before engaging in business in the Republic of
Panama.

Directly Held Uncertificated Securities, Securities Accounts

•    The Panamanian Securities Law1 was influenced by the Uniform
Commercial Code, as enacted by the various U.S. States and its
most recent amendments.

•    Directly held uncertificated securities, securities accounts, and
securities credited to such accounts are regulated by the



Securities Law. Such law also regulates the creation, effect, and
enforcement of a security interest in connection thereto.

•    The Securities Law creates a modern legal framework for
securities transactions and affords adequate protection and
certainty to security interests created over directly held
uncertificated securities and securities accounts. Further, the
Securities Law provides flexibility for the parties to choose
applicable law and establish the methods to enforce the security
interest.

Directly Held Certificated Securities and Deposit Accounts

•    Security interests over directly held certificated securities and
deposit accounts are also allowed; however, such security
interests are not regulated by the Securities Law. Instead, the
Commercial Code2 and Civil Code3 apply in such cases and
follow general principles of Panamanian contract law.

•    Generally, Panamanian law gives effect to choice-of-law
contractual provisions to the extent that the chosen foreign law
does not contradict Panamanian public policy provisions.

•    It is a matter of debate whether some of the provisions regulating
the creation, effects, and enforcement of security interests over
directly held certificated securities and deposit accounts are of
public policy and are of imperative application. Therefore, it is
possible that Panamanian courts may choose to apply
Panamanian law instead of foreign law when the pledged assets
are located in Panama.

•    Though flexible, Panamanian law affords certain protections to
pledgors that translate into requirements and limitations mostly on
creation and enforcement, that secured parties should be aware
of, such as providing a method for the sale or appropriation of the
pledged asset. In case of appropriation by the creditor, in those
instances when a mechanism was not established to determine
the value of the asset, then experts named by each party shall
appraise the asset to determine its fair value. Any appropriation
by a creditor that does not comply with the aforementioned
methods is considered null.



P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Panama for
purposes of creating and perfecting a security interest?

The term “securities” under the Securities Law is quite broad and
includes bonds, marketable securities, or any other debt instruments,
stocks, securities entitlements recognized in a custody account,
participation quotas, participation certificates, securitization
certificates, trust certificates, deposit certificates, mortgage bonds,
options, and any other instrument or right commonly recognized as a
security or that the Superintendence of Securities determines to be a
security.

However, the Securities Law provides certain exceptions to the
aforesaid definition. For example, the following shall not be
considered as securities: (i) nonnegotiable certificates or instruments
that represent obligations issued by banks to their clients as part of
the services commonly offered by such banks, including
nonnegotiable certificates of deposit; (ii) insurance policies,
capitalization certificates, and similar obligations issued by insurance
companies; and (iii) any other instrument or right that the
Superintendence of Securities determines does not constitute a
security.

P.2 Are debt securities treated differently from equity securities under
the law of Panama for purposes of creating and perfecting a security
interest in such securities?

Debt securities are not treated differently from equity securities for
the purpose of creating and perfecting a security interest in such
securities.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Panama?



The Securities Law does not differentiate between intercompany
debt and third party deb, therefore Securities Law applies in all
circumstances in regard to intercompany debt.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Panama apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Panama and the
certificates are located in Panama
As a general rule, assets located in Panama are subject to
Panamanian law. However, general contract rules provide that the
parties are free to agree on the applicable law of an agreement to
the extent such law is not contrary to Panamanian public policy
provisions.

No express legal provision exists that would determine whether the
law governing creation and perfection, priority, and secured creditor
remedies is a matter of public policy and of imperative application.
Panamanian courts, however, would likely apply Panamanian law in
those cases in which the certificated securities are located in
Panama.

b. The issuer is organized under the law of Panama and the
certificates are located in an Other Jurisdiction
As a general rule, assets located in Panama are subject to
Panamanian law. However, general contract rules provide that the
parties are free to agree on the applicable law of an agreement, to
the extent such law is not contrary to Panamanian public policy
provisions.

No express legal provision exists that would determine whether the
law governing creation and perfection, priority, and secured creditor



remedies is a matter of public policy and of imperative application.
Panamanian courts would more likely apply the law of an Other
Jurisdiction in those cases in which the certificated securities are
located in such Other Jurisdiction. Despite the selection of a foreign
law, however, certain requirements for the transfer or encumbrance
of assets or for the execution of documents under Panamanian law
must be met, such as appraisal of the assets by appraisers,
documents in the form of “date certain” (i.e., the date stamped or
acknowledged by a notary public in a simple document [one that is
not in a public deed] or the date on which a public deed was issued
—note that in Panama, a public deed is issued by notaries public),
and relinquishment of possession of the assets in favor of the
creditor or third-party depository through endorsement.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Panama
As a general rule, assets located in Panama are subject to
Panamanian law. However, general contract rules provide that the
parties are free to agree on the applicable law of an agreement, to
the extent such law is not contrary to Panamanian public policy
rules.

No express legal provision exists that would determine whether the
law governing creation and perfection, priority, and secured creditor
remedies is a matter of public policy and of imperative application.
Panamanian courts would likely apply Panamanian law in those
cases in which the certificated securities are located in Panama,
despite the fact that the issuer is organized under the laws of an
Other Jurisdiction.

1.2 Choice of law: Other instances where Panama’s law may apply

Other circumstances in which Panama law would apply to the
creation and perfection, priority, and exercise of secured creditor
remedies over directly held certificated securities have not been
identified. Giving notice to the company and making annotations in
the share registry are both recommended.



1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Panama

Perfection of a pledge under Panamanian law occurs upon the
delivery of the pledged asset to the creditor or a third-party
depository and it will be enforceable vis-à-vis third parties provided
that such pledge is in written form with “date certain” (as described
above). The pledge should also observe the same formalities of the
underlying contract or obligation. Bank loans, however, are subject to
more flexible rules as discussed in section 4 herein.

Generally, with respect to certain negotiable instruments, the
certificate embodies the right inherent in the assets. This may not be
the case with respect to other assets included in the broad definition
of securities contemplated in the Securities Law. Note the Securities
Law defines “securities (valores)” as any bond, negotiable
commercial security or other debt securities, stock (including
treasury shares), stock rights recognized in a securities account,
participation quota, participation certificate, certificate of
securitization, fiduciary certificate, certificate of deposit, mortgage
certificate, option and any other title, instrument or right commonly
recognized as a security or that the superintendence determines that
it constitutes a security.

More specifically, it is debatable whether certificated securities such
as stock certificates embody the right inherent in the assets. It is
advisable to make the necessary annotations of the pledge on the
issuer’s books and records.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Panama

There are no other methods or additional steps required to establish
priority. The secured party will be entitled to satisfy its credit with
priority over third-party creditors through an executive proceeding
before a circuit court. It is also possible to contemplate private
enforcement mechanisms in the pledge agreement, subject to
certain requirements and formalities.



2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Panama apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Panama?

With regard to creation and perfection, priority, and secured creditor
remedies, a Panamanian court will apply the law of the issuer. The
law of the issuer is understood as the law under which the issuer is
constituted. However, if the law of the issuer so allows, the issuer
may designate any other law as the law of the issuer. An issuer
constituted in Panama could designate a foreign law. Creation and
extinction of rights shall be constituted and extinguished by notations
made by the issuer or its representative in the issuer’s registry. (This
includes property and pledge rights.)

2.2 Choice of law: Other instances where Panama’s law may apply

Other circumstances in which Panamanian law would apply to the
creation or perfection of a security interest over directly held
uncertificated securities have not been identified.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Panama

A pledge over directly held uncertificated securities will be
considered to be perfected and enforceable against third parties
from the moment the secured party gains control (“poder de
dirección”) and the issuer has made the corresponding entries on its
book. No notarial authentications are necessary. Securities
represented by book entries should be identified or should allow
identification—the agreement should set forth enough information
regarding the security being pledged (i.e., by category or class,
amount, mathematical formula or procedure, or any other method



allowing to identify objectively the rights or the assets that are the
subject of the pledge). Control is achieved by proof of pledge
(through the contract) and annotations in the registry by issuer or its
representative.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Panama

The effect of having a pledge perfected and enforceable against third
parties is that the secured party has the right to dispose of the assets
in the manner provided for in the contract, with priority over third-
party creditors. If nothing has been said in the pledge contract, the
secured party will have the right to dispose of such assets through
the market without the need of an appraisal.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Panama, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Yes, a securities account to which securities are credited would
constitute a category of collateral separate from the underlying
securities themselves. A security interest may be granted over the
securities account, which would extend to all securities entitlements
resulting from the financial assets in such account or over a specific
securities entitlement. The latter will not affect other securities
entitlements in the same securities account.

Yes, the Securities Law allows assets other than securities, including
cash, be credited to a securities account.



3.2 Choice of law: What law would a court in Panama apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Panama (or where Panama’s law
governs the account, if relevant)
With regard to creation and perfection, priority, and secured creditor
remedies, a Panamanian court will apply the law of the jurisdiction
where the broker/intermediary is located. Intermediary is defined
under the Securities Law as every clearinghouse, participant of a
clearinghouse, banks and brokerage houses, or any other person to
which the Superintendence of Securities authorizes to maintain
custody accounts. In order to determine the jurisdiction of the
intermediary, the following rules will apply:

1.    The jurisdiction of the intermediary shall be, in the first instance,
the jurisdiction agreed among the intermediary and the indirect
holder in the account agreement.

2.    In the absence of such agreement, the jurisdiction of the
intermediary shall be that of the office of the intermediary in
which the securities account is located, according to the account
agreement.

3.    If the jurisdiction of the intermediary cannot be determined under
points 1 and 2 above, the applicable jurisdiction of the
intermediary will be that of the office that is indicated in the
account statements as the office responsible for the securities
account of such indirect holder.

4.    If the jurisdiction of the intermediary cannot be determined under
the aforesaid rules, the applicable jurisdiction of the intermediary
shall be that of the domicile of the president of the intermediary.

It is worth noting that when determining the jurisdiction of the
intermediary, no consideration shall be given to (i) the location of the
certificates or documents that represent the financial assets held in
securities accounts; (ii) the jurisdiction of the issuer of a financial



asset held in securities account; or (iii) the place where data or
registry processing is carried out in relation to the securities account.

Therefore, once the above exercise to determine the jurisdiction of
the intermediary is carried out and it is agreed that the intermediary
is located in Panama, a local court will apply Panamanian law.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Panama, and an Other Jurisdiction’s
law governs the account agreement
Pursuant to section 3.2. above, if the agreement provides, generally
or with respect to creation and perfection, priority, and secured
creditor remedies, that the applicable law is that of an Other
Jurisdiction, then a Panamanian court would apply the laws of such
Other Jurisdiction.

3.3 Choice of law: Other instances where the law of Panama may
apply

a. For example, if the securities account is not maintained by a
broker/ intermediary located in Panama, but the issuer of securities
credited to the securities account is organized under the law of
Panama, would Panama’s law apply?
Aside from section 3.2 above, circumstances in which Panamanian
law would apply to a securities account have not been identified.
Panamanian law will not apply even if the custody account is not
maintained by a broker/intermediary located in Panama and the
issuer of securities credited to the account is organized under the
law of Panama. Further, in the authors’ opinion the fact that an
intermediary located in Panama exists between the issuer and the
pledgor’s own direct intermediary would not cause Panamanian law
to apply.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Panama, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Panama, would
Panama’s law apply, and if so, to what extent?



Aside from section 3.2 above, circumstances in which Panamanian
law would apply to a securities account have not been identified.
Panamanian law will not apply even if the custody account is not
maintained by a broker/intermediary located in Panama and the
issuer of securities credited to the account is organized under the
law of Panama. Further, in the authors’ opinion the fact that an
intermediary located in Panama exists between the issuer and the
pledgor’s own direct intermediary would not cause Panamanian law
to apply.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Panama

A pledge over a securities account, or over securities entitlements
resulting from financial assets credited to a securities account, will
be considered to be perfected and enforceable against third parties
from the moment the secured party gains control (“poder de
dirección”) over the rights or assets being pledged, which is typically
obtained through account annotations. The pledge shall have a date
certain upon perfection without need of notarial authentication. The
pledge must be granted through a written contract. The contract
must identify the assets being pledged or contain parameters to
identify them.

If two or more credits concur in respect of a single financial asset
that has been pledged, all secured creditors will have the same
priority.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Panama

The effect of having a pledge perfected and enforceable against third
parties is that the secured creditor has the right to dispose of the
rights or assets in the manner provided for in the contract, with
priority over third-party creditors. If nothing has been said in the
pledge contract, the secured creditor will have the right to dispose of
such rights or assets through the market without the need of an
appraisal.



4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Panama, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

A deposit account does not constitute a separate category of
collateral. Pledges over deposit accounts are subject to the general
rules of the Commercial Code4 and Civil Code.5 However, the
Commercial Code contains certain special and more flexible rules
applicable to pledges securing bank loans (including pledges over
deposit accounts). Only cash can be credited to deposit accounts.
These special rules are applicable to all kinds of collateral securing
bank loans, not only deposit accounts.

4.2 Choice of law: What law would a court in Panama apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Panama (or where Panama’s law governs the account, if
relevant)
As a general rule, assets located in Panama (including deposit
accounts) are subject to Panamanian law. However, general contract
rules provide that the parties are free to agree on the applicable law
of an agreement, to the extent such law is not contrary to
Panamanian public policy provisions (including banking consumer
protection laws).

No express legal provision exists that would determine whether the
law governing creation and perfection, priority, and secured creditor
remedies is a matter of public policy and of imperative application.
However, in the authors’ opinion, Panamanian courts will likely apply
Panamanian law in those cases in which the deposit account is
located in Panama or maintained by a bank located in Panama.



Although there is no express definition in the law, for purposes of this
questionnaire, generally a deposit account located in Panama would
mean a deposit account held by a bank located in Panama, and a
bank located in Panama would mean a bank holding a banking
license issued by the superintendence of banks.

b. The deposit account is located in, or is maintained by a bank
located in, Panama, and an Other Jurisdiction’s law governs the
account agreement
As a general rule, assets located in Panama (including deposit
accounts) are subject to Panamanian law. However, general contract
rules provide that the parties are free to agree on the applicable law
of an agreement, to the extent such law is not contrary to
Panamanian public policy provisions (including banking consumer
protection laws).

No express legal provision exists that would determine whether the
law governing creation and perfection, priority, and secured creditor
remedies is a matter of public policy and of imperative application.
However, in the authors’ opinion, Panamanian courts will likely apply
Panamanian law in those cases in which the deposit account is
located in Panama or is maintained by a bank located in Panama.

4.3 Choice of law: Other instances where the law of Panama may
apply

Other circumstances in which Panamanian law would apply to the
creation, perfection, or priority of a pledge over a deposit account or
to the effect of perfection (or protection), nonperfection, or priority of
such a pledge, or to the exercise of remedies against such collateral,
have not been identified.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Panama

Perfection of a pledge over a deposit account occurs upon the
delivery or transfer of the pledged account to the creditor or a third-
party depository and it will be enforceable vis-à-vis third-party



creditors provided that such pledge is in written form and has “date
certain” (i.e., signatures stamped or acknowledged before a notary
public or granted by means of a public deed). It should also observe
the same formalities of the underlying contract or obligation.

However, if the pledge is constituted to secure bank loans it will be
enforceable vis-à-vis third-party creditors from the date of the pledge
agreement without need of authentication or special formality (note,
this also applies to (i) trading rights of an indirect holder over
financial assets in a custody account, as well as the custody account
itself and (ii) securities represented by account notations). In this
case, the date of the pledge agreement will be considered the date
certain.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Panama

There are no other methods or additional steps required to establish
priority. The secured party will be entitled to satisfy its credit with
priority over third-party creditors through an executive proceeding
before a circuit court. It is also possible to contemplate private
enforcement mechanisms in the pledge agreement, subject to
certain formalities. However, since the deposit account contains cash
the pledge is normally executed through setoff when the bank is the
secured party.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Panama

The articles of incorporation of the pledgor should be carefully
reviewed to ensure that proper corporate authority is given. If the
pledge is constituted to secure obligations of a third party, it is
always advisable that the creation of the pledge be authorized by the
shareholders of the pledgor.



G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Panama
or any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Panama?

The responses would not change in this scenario. However, with
respect to answers 1.1(a)–(c), 4.2 and 4.3 herein, Panamanian
courts will more likely apply Panamanian law if also the pledgor is
organized under the law of Panama.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Panama, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

In those scenarios in which the pledge of directly held certificated
securities, securities accounts or deposit accounts were to be
enforced before Panamanian courts (in particular if the securities or
deposit accounts are located in Panama), executing a pledge
agreement stated to be governed by Panamanian law would be
recommended. Such agreement (including an agreement that
incorporates the concept of a collateral agent) should not raise
issues under the laws of Panama.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Panama

Under Panamanian law, the security interest over collateral will not
automatically continue to the proceeds, unless agreed upon in the
pledge agreement. However, proceeds may be applied by the
secured creditor toward the cancellation of the underlying obligation
(capital and interest).



In order for the security interest to continue to the proceeds of the
collateral, the parties would have to agree on it in the pledge
agreement.

G.5 Rehypothecation of collateral under the law of Panama

This would not affect the analysis. With respect to directly held
certificated securities and deposit accounts, however, Panamanian
law contains certain protections in favor of pledgors that limit the
right to sell, use, or rehypothecate the pledged asset.

G.6 Exercise of remedies under the law of Panama

In all instances, the secured creditor has the option to file for
execution before a local court. Such proceeding will result in a public
auction conducted by the court, in which the secured creditor may
use its credit to participate (credit bidding) in such auction.

It is permitted, and is also customary, to include a private mechanism
in the pledge agreement to execute the pledge. However, the
pledgor is entitled by law to a few protections:

•    The right to receive a 30-day prior notice.
•    That the pledge agreement incorporates a method to determine

the value of the pledged assets to secure a fair value. Otherwise,
the pledged assets shall be appraised by experts appointed by
the parties or by a third party in case of disagreement by the
parties or by a court.

•    For the secured creditor to appropriate the pledged assets, the
valuation formality listed in the clause above must be observed.

In case of stock, it is customary for the pledge agreement to provide
that the secured creditor is entitled to exercise voting rights or
receive dividends upon default by the pledgor. Prior to exercising
such rights, it is customary to provide notice of default to issuer.

Generally, it is customary to notify the issuer about the pledgor’s
default so that the corresponding entries are made and new



certificates are issued.

With respect to deposit accounts, a liquidation/appraisal method is
not necessary. In those cases in which the secured party is a bank
holding the cash in the deposit account, setoff normally occurs.

For directly held uncertificated securities and securities accounts, the
secured party has the right to dispose of the assets in the manner
provided for in the contract. If nothing has been said in the pledge
contract, the secured party will have the right to dispose of such
assets through the market without the need of an appraisal.

 

1    Decreto Ley 1 de 1999 y sus leyes reformatorias y el Título II de la Ley de
2011 [Law Decree 1 of 1999, amended by Title II of Law No. 67 of 2011],
Gaceta Oficial Digital No. 26979-A, Feb. 23, 2012.

2    Código Civil de la República de Panamá [CIVIL CODE], Gaceta Oficial No.
2404, Aug. 22, 1916.

3    Código de Comercio de la República de Panamá [COMMERCIAL CODE],
Gaceta Oficial No. 2418, Sept. 4, 1916.

4    Código Civil de la República de Panamá [CIVIL CODE], Gaceta Oficial No.
2404, Aug. 22, 1916.

5    Código de Comercio de la República de Panamá [COMMERCIAL CODE],
Gaceta Oficial No. 2418, Sept. 4, 1916.
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•    Peruvian law classifies assets into real estate and personal
property. The establishment of security interests over personal
property is governed by a special statute, Law No. 28677 (Ley de
Garantía Mobiliaria) (the Security Interests Law).1

•    On September 10, 2018, the Peruvian government enacted
Legislative Decree No. 1400 (Decreto Legislativo que Aprueba el
Regimen de Garantia Mobiliaria) (the New Security Interests
Law)2 and on August 3, 2019, it published Supreme Decree No.



243-2019-EF (Reglamento del Decreto Legislativo No. 1400) (the
New Security Interests Law Regulations),3 which are intended to
replace the current Security Interests Law.

•    However, pursuant to their own terms, the New Security Interests
Law and the New Security Interests Law Regulations will not
come into effect until the National Superintendency for Public
Records (SUNARP) implements a new Information System for
Security Interests (the SIGM), a database and electronic platform
that is being developed for the registration of security interests.

•    Pursuant to the New Security Interests Law, SUNARP was
obligated to engage a private contractor to develop the SIGM
within 90 days following the publication of the New Security
Interests Law Regulations. The New Security Interests Law
Regulations were published on August 3, 2019, and so the
contractor should have been engaged by November 3, 2019.
However, as of June 30, 2020, SUNARP had published no
updates with regard to the engagement of such contractor and it
is unclear when the government will restart the process for the
entry into force of the New Security Interests Law.

•   Once such a contractor is engaged, SUNARP will have a term of
270 days to develop and implement the SIGM, which may be
extended by another 270 days, if the extension is approved by the
Ministry of Justice and Human Rights and the Cabinet of
Ministers. If the timeline were followed, the SIGM would be rolled
out between August 2020 and May 2021. However, as mentioned
above, the relevant entities have already incurred in delays and it
is possible that further delays will occur in the future.

•    Additionally, article 5, subsection 4 of the New Security Interests
Law provides (i) that it shall not be applicable to dematerialized
securities registered with a clearinghouse, which shall be
governed by specialized legislation, (ii) that the SIGM and the
system of priority and foreclosure described therein will not be
applicable to security interests over such dematerialized
securities, and (iii) that in the absence of specialized legislation
regulating a specific matter, the New Security Interests Law shall
supplement such specialized legislation.



•    The responses in this questionnaire therefore describe the rules
under the Security Interests Law, which are currently in force and
provide a comparison with the New Security Interests Law and
the New Security Interests Regulations, as appropriate.

•    As a general rule, Peruvian law deems securities to be personal
property and therefore the establishment of security interests is
governed first by the General Securities Law and second by the
Security Interests Law. Pursuant to the Second Final Disposition
of the Security Interests Law, the creation, perfection, and
enforcement of security interests over personal property shall be
subject to Peruvian law and such Security Interests Law in
particular. Therefore, as a general rule, Peruvian courts will look
to Peruvian law when evaluating the creation, perfection, and
enforcement of security interests, and the debtor and secured
party do not have autonomy to specify a different law, including as
applied to the creation of the security interest.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Peru for purposes
of creating and perfecting a security interest?

Securities in Peru
1.1 There are three types of securities regulated under Peruvian law:

•    General securities (títulos valores) (hereinafter General
Securities), regulated under Law No. 27287 (Ley de Títulos
Valores) (hereinafter the General Securities Law),4 which is
the most general category, and includes instruments
representing economic rights5 relating to credit, property, or
the participation in a company’s equity

•    Market securities (valores mobiliarios) (hereinafter Market
Securities), regulated by the General Securities Law and
Legislative Decree No. 00861-1996 (Ley del Mercado de
Valores) (hereinafter, the Securities Market Law)6 and
regulations issued by the Superintendence of the Securities
Market (Superintendencia del Mercado de Valores) (SMV),



which is a subtype of General Securities that are (a)
massively issued in the securities market (offered on a private
or public basis) and (b) freely negotiable

•    Shares (acciones), regulated under Law No. 26887 (Ley
General de Sociedades) (hereinafter, the General
Corporations Law),7 which are equity participations issued by
corporations (sociedades anónimas), open corporations
(sociedades anónimas abiertas), closely held corporations
(sociedades anónimas cerradas), and limited partnerships
with shares (sociedades en comandita por acciones). Shares
may be either Market Securities (if they comply with the
above-stated requirements of being massively issued and
freely negotiable) or otherwise General Securities. Interests in
other forms of business organizations, such as limited liability
partnerships (sociedades civiles de responsabilidad limitada
and sociedades comerciales de responsabilidad limitada),
among others, are not considered securities and would qualify
only as personal property.8

General Securities
2.1  Pursuant to article 1 of the General Securities Law, General

Securities are instruments that represent or incorporate
economic rights, provided the following requirements are met:
•  Circulation: General Securities must be formally suitable for

circulation in the market. However, actual transfer of the
instrument is not needed. It is only required that the
instrument have the form required to permit circulation.

•   Formality: For a document to be considered a General
Security, certain essential formal requirements established in
the General Securities Law will need to be complied with,
such as having a certain heading, certain information about
the parties involved and certain specific obligations and
language included in the document itself. Should any of the
formalities set forth in the law not be present in a given
document, such document will not be considered a General
Security.



2.2   When General Securities are issued, they are understood to
embody the economic right they represent. In other words,
unlike a regular contract in which the rights and obligations exist
separately from the document on which they are written,
General Securities incorporate the relevant economic rights into
the document itself. Therefore, article 690-A of the Peruvian
Code of Civil Procedure requires presentation of the original
General Security document to enforce the rights it represents
before a Peruvian court of law.
The main benefit of using General Securities is that, for credit
rights (i.e., debt instruments, which are the most widely used),
the holder has access to an expedited judicial proceeding for
collecting the amounts owed by the debtor thereunder and they
are easily transferred, as explained below.

2.3  Pursuant to article 3 of the General Securities Law, only the
instruments provided for and issued in accordance therewith or
other special statutes will be deemed General Securities and
will grant the corresponding rights to its holders. However, as
described in paragraph 3.2 of this section P.1 below, an
exception may be made in the case of Market Securities, where
certain government entities have the authority to approve the
creation of new forms of General Securities that are Market
Securities.

2.4  General Securities may be (i) materialized, meaning that they
are represented by a physical document or certificate, or (ii)
dematerialized, in which case they will be represented through
electronic means in a private book-entry form managed by an
authorized securities clearinghouse. In Peru there is currently
only one entity authorized to act as a clearinghouse called
CAVALI.

2.5  The economic rights represented by General Securities may be
(i) credit rights for the payment of certain amounts enforceable
against a debtor, (ii) property rights over real estate or personal
property, or (iii) equity participation rights in businesses.
Among the General Securities considered to represent credit
rights against debtors, Peruvian law regulates (i) promissory
notes (pagarés), (ii) drafts (le-tras de cambio), (iii) checks



(cheques), and (iv) bank certificates (certifica-dos bancarios).
Ordinary payment obligations, such as loans and commercial
debt, are not considered to be General Securities, unless they
are expressly incorporated into one of these instruments,
complying with the applicable requirements (see paragraph 2.1
of this section P.1).
General Securities representing property rights under Peruvian
law include (i) the deposit certificate (certificado de depósito)
and the warrant, which represent rights over stored inventory or
merchandise, (ii) mortgage certificates, (iii) bill of ladings
(conocimiento de embarque), (iv) land shipment certificates
(carta de porte), and (v) airway bills (guía aérea).
The only equity participation rights that are considered General
Securities are shares issued by certain forms of business
entities, specifically corporations (sociedades anónimas), open
corporations (sociedades anónimas abiertas), closely held
corporations (sociedades anónimas cerradas), and limited
partnerships with shares (sociedades en comandita por
acciones).

2.6    General Securities are also classified in accordance with the
manner in which they circulate in the market. They may be (i)
bearer securities, of which the person physically holding the
document will be considered the legal titleholder, (ii) securities
issued “to order,” which means they are issued “to the order of”
a specific person and, for the General Security to circulate, the
titleholder must indorse the General Security in favor of a third
party, and (iii) nominative securities, which are issued in the
name of a specific person and for which a ledger or register is
kept, and which may only be transferred through a sale or
assignment agreement and having such sale of assignment
duly registered in the applicable ledger or registry. There are no
bearer shares under Peruvian law.

Market Securities9

3.1    Pursuant to the General Securities Law, Market Securities are
a subcategory of General Securities, which are defined in article
255.1 of the General Securities Law as those that are massively



issued (see paragraph 3.3(b) of this section P.1 below), with or
without homogeneous characteristics regarding the rights and
obligations that they represent. The General Securities Law
then regulates several specific instruments considered as
Market Securities, including shares, bonds, and commercial
paper, among others, and establishes the essential formal
requirements that need to be fulfilled by each instrument to be
considered a Market Security.

3.2    Notwithstanding the foregoing, even though the General
Securities Law establishes a finite list of the instruments that will
be considered Market Securities, pursuant to article 276 of such
law, the SMV or the Superintendence of Banks, Insurance and
Private Pension Fund Administrators (the SBS) may authorize
the creation of new Market Securities and establish the specific
requirements for such new securities.

3.3    The General Securities Law further states that Market
Securities will be governed by specialized laws, as well as by
the regulations issued by the SMV. In that regard, article 3 of the
Securities Market Law defined Market Securities as those that
are massively issued and are freely negotiable, and which
confer their titleholder credit rights, property rights, patrimonial
rights, or rights to participate in capital or rights over the issuer’s
profits.
The SMV provided further detail into the definition of Market
Securities through article 5 of Resolution No. 141-1998 (the
Primary Offering Regulations),10 which states that Market
Securities shall have the following characteristics:
(a)    Securities: the securities must represent transferrable

rights with economic content, such as those mentioned in
article 3 of the Securities Market Law (credit rights, property
rights, patrimonial rights, rights to participate in capital, or
rights over the issuer’s profits) and must be represented in
documentary or book-entry form.

(b)    Massively Issued: the securities must be issued in a single
moment, or successively in a given period and as part of a
single operation, in such a number that allows for its



distribution among the public or a segment of the public.
The regulation further establishes that the issuance of 10 or
less securities in a single moment or within a year does not
constitute a massive issuance.

Shares
4.1    Shares are a special form of security. If they are issued in

compliance with the requirements for Market Securities, they
are considered as such and, therefore, regulated as described
above; otherwise, they are governed by the General
Corporations Law and not the Market Securities Law.
Shares are created either at a corporation’s act of incorporation
or through subsequent issuances, represent an equity
participation in the entity’s capital, and grant their holder the
rights and obligations provided in the bylaws of the business
organization and in the General Corporations Law. Such rights
include political rights, such as the right to vote in the General
Shareholders Meeting (although non-voting shares are also
regulated) and economic rights, such as the right to participate
in the company’s profit and liquidation and preference to
subscribe new issuances of shares, among others.

4.2    Shares may be represented through the issuance of share
certificates or through registration by electronic means under a
book-entry form managed by an authorized securities
clearinghouse. In the case of certificated shares, such shares
must also be recorded by notations in the issuing corporation’s
share ledger (matrícula de acciones), in which management
must keep a record of the existing share capital, the ownership
interest of every shareholder and any liens (including security
interests) that are created or imposed on the shares.
To that end, the issuer will consider the person registered in the
share ledger as the legal owner of the registered shares and
any subsequent transfers will need to be communicated to the
corporation and registered in the share ledger in order for the
corporation to recognize the acquiring party as the new
shareholder. Ordinarily, the issuing corporation will be notified of
any transfer through a letter sent by the registered titleholder to
the issuing corporation, informing of the identity of the



purchaser and the number of shares purchased. Alternatively, to
be registered in the share ledger, a purchaser may evidence a
share transfer by presenting the applicable share certificate to
the issuing corporation, duly indorsed in the purchaser’s name
by the registered titleholder (or, in the case of multiple transfers,
by each holder from the registered titleholder to the current
holder).

4.3    In the case of uncertificated shares represented through
electronic means under a book-entry form managed by an
authorized securities clearinghouse, the role of the share ledger
will be performed by the electronic registry in book entry form
kept by the applicable clearinghouse.

Nature of Securities under Peruvian Law
General Securities, Market Securities, and shares are all considered
to be personal property under Peruvian law and are therefore also
subject to the general rules and regulations applicable to personal
property, including with respect to the establishment and perfection
of security interests, as further explained below.

P.2 Are debt securities treated differently from equity securities under
the law of Peru for purposes of creating and perfecting a security
interest in such securities?

Debt securities are generally not treated differently from equity
securities for the purpose of creating a security interest. In the case
of shares, the creation of a security interest must be (a) notified to
the issuer of the shares and (ii) registered in the company’s share
ledger (or the electronic book entry managed by an authorized
securities clearinghouse, as applicable) and in the corresponding
share certificates.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Peru?

Intercompany debt may be considered as a security if it is
represented by any of the forms provided in the General Securities
Law (including such forms that constitute Market Securities), such as



a promissory note, a bond, etc. As a practical matter this is not often
the case and intercompany debt is usually handled through a loan or
similar agreement.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Peru apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Peru and the certificates
are located in Peru
Creation and Perfection: In order to determine the law applicable to
the creation and perfection of a security interest in directly held
certificated securities, if the issuer is organized under the laws of
Peru and the certificates are physically located in Peru, a Peruvian
court would conduct the following analysis:

•    General Securities
    Current Security Interests Law

Pursuant to article 277 of the General Securities Law, a
Peruvian court will always look to such law to govern the
nature, way of transfer, and effects of any General Security
created thereunder. Additionally, in the case of General
Securities made “to order,” article 42 of the General Securities
Law provides for a specific “indorsement as security interest”
(endoso en garantía), under which the issuer may annotate a
security interest over such a General Security in favor of a third
party. As this is a possibility created under Peruvian law, for
Peruvian law instruments, Peruvian courts would look to
Peruvian law for the creation and perfection of such an
indorsement as security interest.
Notwithstanding, for securities that were not General Securities
made “to order,” or if the parties wanted to agree on specific



terms for the security interest, they may do so by establishing
a security interest over the General Securities through a
detailed agreement. Such a security interest would be
governed by the Security Interests Law, which states in its
Second Final Disposition that all security interests over
personal property are subject to the Security Interests Law,
without exception. Therefore, even if the parties chose to have
the security interest created under a law other than Peruvian
law, and regardless of the place where the security itself was
located, if brought before a Peruvian court, such Peruvian
court would always apply the requirements set forth under the
Security Interests Law for the creation and perfection of any
such security interest.

    New Security Interests Law
With regard to materialized General Securities, article 60 of the
New Security Interests Law provides that the law applicable to
the establishment, opposition, registry, priority, and foreclosure
of a security interest is the law of the state where the asset is
located. It further provides that if the asset is registered in a
special registry that offers publicity, the applicable law will be
that of the state where such registry is located.
Under this regulation, General Securities issued by an issuer
located in Peru and physically in Peru will be considered to be
located in Peru and therefore courts will look to Peruvian law to
govern any security interests established over such securities.
However, there could be an exception when there is a
Peruvian issuer and the securities are physically present in
Peru but are registered in a public registry located outside
Peru. If the securities were issued pursuant to a law other than
Peruvian law and were registered outside Peru in such a public
registry, then Peruvian courts would look to such foreign law
for the creation and perfection of security interests over such
assets.
Pursuant to article 5, subsection 4 of the New Security
Interests Law, dematerialized securities are excluded from
being subject to the New Security Interest Law. Therefore,
under the new regime, the creation of security interests over



dematerialized General Securities will be governed by the
General Securities Law and any other legislation to be enacted
on the matter and supplemented, as required, by the New
Security Interests Law.

•    Market Securities
In the case of Market Securities, article 217-A of the
Securities Market Law expressly provides that such law, as
well as regulations that were specifically issued by the SMV,
will apply to security interests created over Market Securities.
Pursuant to the Second Final Disposition of the Security
Interests Law, such law will also apply to the security interest
on Market Securities. However, once the New Security
Interest Law comes into effect, dematerialized securities are
excluded from being subject to a security interests under the
New Security Interest Law.
Therefore, under the new regime, the establishment of
security interests over Market Securities will thereafter be
governed solely by the Securities Market Law and the
regulations issued by the applicable clearinghouse and the
SMV, and supplemented, as required by the New Security
Interests Law.

•    Shares
In the case of shares issued by Peruvian entities, these may
only be issued pursuant to Peruvian law, as provided in the
General Corporations Law. Therefore, the Second Final
Disposition of the Security Interests Law will also be
applicable, whereby all security interests over personal
property located in Peru are subject to the rules of the
Security Interests Law, without exception.
If the New Securities Interests Law is applicable, pursuant to
article 60, the shares will be considered to be located, and in
a registry, in Peru, and the Peruvian courts will therefore apply
Peruvian law to the creation and perfection of a security
interest.



Priority: The priority of Security Interests over directly held
certificated securities issued by a Peruvian company and located in
Peru will be determined by a Peruvian court pursuant to Peruvian
law. Given that the rules of the Security Interests Law or the New
Security Interests Law will be applicable, so will be the effects of the
perfection of such security interests.

Remedies: As Peruvian courts will apply Peruvian law for the
creation, perfection, and priority of security interests, they will also
look to Peruvian law for the exercise of remedies.

b. The issuer is organized under the law of Peru and the certificates
are located in an Other Jurisdiction
In the case of certificated General Securities, Market Securities that
are represented in physical documents or share certificates that are
subject to Peruvian law, in each case, physically located in an Other
Jurisdiction, the location of such securities will be irrelevant vis-à-vis
Peruvian courts with regard to the general rules regulating the
creation and transfer of such securities, including with regard to any
indorsement as security interest, for which Peruvian courts will
always apply Peruvian law.

With regard to the creation, perfection, and remedies for security
interests over securities issued by a Peruvian entity but physically
present in an Other Jurisdiction, Peruvian courts would act as
follows:

•    Under the Current Security Interests Law
Pursuant to the Second Final Disposition of the Security
Interests Law, such law is applicable to all security interests
granted over personal property. Therefore, if the case were to
come before a Peruvian court, Peruvian judges would be
mandated to apply the requirements of the Security Interests
Law to any such security interest. It is unlikely that Peruvian
courts would consider a security interest granted under
foreign law to comply with the Security Interest Law, as the
regulations would likely be different and would conflict with
each other.



•    Under the New Security Interests Law
Pursuant to article 60 a Peruvian court may apply foreign law
to a security interest if the pledged assets were located
outside Peru at the time the security interest was created, or if
the security itself was registered in a registry providing
publicity outside Peru.

If the certificated security is located in an Other Jurisdiction,
Peruvian law would not preclude the parties from establishing a
security interest subject to a foreign law and submitting to the
jurisdiction of the courts of the Other Jurisdiction (to the extent
feasible under such law). In this case, the parties could establish and
foreclose under such security interest without ever touching upon a
Peruvian court. However, if the case were to come to a Peruvian
court, under the Security Interest Law, such court would be required
to apply Peruvian law as described above.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Peru
Peruvian law does not prevent parties from choosing Peruvian law to
create and perfect a security interest over the securities located in
Peru but issued by a company organized under the law of an Other
Jurisdiction. Peruvian courts will apply Peruvian law to the creation
and perfection of the security interest, the effect of such perfection,
priority, and the exercise of remedies. This would be reinforced in the
case that pursuant to the laws of the Other Jurisdiction, the
securities embodied the economic rights it represents, as it would
not be questionable that such assets would be located in Peru.

The foregoing would of course not preclude the need to analyze the
applicable regulations and limitations in the country where the issuer
is organized. But Peruvian law would not independently apply those
regulations or limitations.

Additionally, pursuant to article 60 of the of the New Security
Interests Law, if the certificated securities were registered in a
registry outside Peru that granted them publicity, it might be possible



for Peruvian courts to allow for and apply the law of the state where
such registry is located.

1.2 Choice of law: Other instances where Peru’s law may apply

In the case of the exercise of remedies and priority against a
Peruvian issuer, Peruvian law will apply to any proceedings started
in Peru against the issuer, if the issuer is subject to an insolvency
proceeding. In such case, all creditors will have to file their claims
before the insolvency authority (INDECOPI) and, in case the issuer
is liquidated, their order of priority will be determined as established
in Peruvian law.

This does not preclude a party from seeking remedy in the courts of
another jurisdiction under a foreign law, if the security allows it, but
whatever payment or remedy decision issued by a foreign court
would then need to be enforced against the Peruvian issuer in Peru,
in which case the insolvency laws of Peru would be applicable with
regard to the remedies and priority of such judgment against the
issuer.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Peru

In the case of General Securities, the certificate is considered to
embody the economic rights described therein, meaning that the
document itself is key for purposes of enforcing the rights thereunder
and for the perfection of security interests. Pursuant to article 13 of
the General Securities Law, any security interest will need to be
registered in the General Security itself or in the book-entry registry
kept for such securities, and pursuant to article 18, the security
interest will be created as provided in specialized legislation.
Depending on the type of security being used as collateral, the
following steps will need to be taken to perfect a security interest in
such type of security:

•    General Securities: in the case of General Securities, the steps
depend on the form.



Securities to Order: Indorsement and delivery. General
Securities made “to order” can be indorsed as collateral by
writing an annotation on the General Security itself, describing
the indorsement being performed, and including the details
required under the General Securities Law.
Pursuant to article 42 of the General Securities Law, if a
General Security to order is indorsed as collateral, the secured
creditor will be able to exercise all of the rights of the owner,
including enforcing the security with priority against the original
debtor under such security. If necessary to foreclose on the
security, the designated agent, a judge or the secured creditor
(if the secured creditor is mentioned in the annotation made on
the General Security) may transfer the General Security to a
third party.
In this specific case, although the annotation of the
indorsement in the actual physical certificate perfects the
security interest, as a practical matter the secured creditor will
also need to have possession of the General Security, in order
to be able to annotate any transfer of the General Security to a
third party or to enforce rights under the General Security
against the debtor.

Bearer Securities: Notation and delivery. In the case of
General Securities issued to bearer, in theory a security
interest could be created and perfected by annotating the
creation of the security interest on the General Security itself.
However, as a practical matter, particularly in the case of
bearer securities representing credit rights, such as a check, it
will also be necessary to have the General Securities in the
possession of the secured creditor or an agent. In an event of
foreclosure, the priority of the security (even if the secured
creditor did not have possession of the securities) would be
upheld by a court, but as the creation of the security interest
does not suspend the bearer’s rights, not having possession
would mean there would be a risk of such bearer enforcing the
payment under the General Security (such as cashing the
check).



Nominative Securities: Notice and notation. In the case of
certificated nominative General Securities (for which a ledger
is kept), pursuant to articles 13 and 32 of the General
Securities Law, to perfect a security interest it is required to (i)
annotate the security interest in the General Security itself and
(ii) register the security interest in the register or ledger kept by
the issuer with regard to such security.

•    Market Securities
In the case of certificated Market Securities, the proceeding
will be the same as for General Securities.

•    Shares
In the case of shares that are represented by directly held
certificates, the perfection of a security interest will require (i)
the annotation of the security interest in the share ledger of
the issuing company, (ii) the annotation of the security interest
in the share certificates, and (iii) the registration of the pledge
agreement (garantía mobiliaria) with the relevant public
registries. Even though (i) and (ii) are sufficient for the security
interest to be validly created and enforceable, as well as
effective vis-à-vis the corporation that issued such shares, the
publicity of the registration under (iii) grants the secured party
effectiveness against third parties (oponibilidad ante terceros).

Under the New Security Interests Law, article 5.4 provides that
dematerialized securities are excluded from the application of the
law, and so only the requirement under article 13 of the General
Securities Law and the requirement under article 217-A of the
Securities Market Law would be applicable, which require that the
security interest be registered on the certificate itself or on the book-
keeping mechanism for the securities.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Peru



Other than the steps set forth above, no additional steps are required
to perfect a security interest over securities. The effects of perfection
of the security interest are that (i) the secured creditor will be entitled
to collect on its debt before any other unsecured creditor or any
creditor with a security interest of lower priority, (ii) the secured
creditor’s perfected security interest will remain attached to the
security even if the security is transferred, and (iii) the secured
creditor will have priority over any other third party that obtains a
subsequent security interest.

The effects may be limited by insolvency procedures involving the
pledgor, in which case certain creditors (such as workers) could be
preferred as established in the priorities under applicable bankruptcy
law.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Peru apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Peru?

A Peruvian issuer may issue directly held uncertificated securities in
Peru or abroad. If the uncertificated security is issued abroad and is
governed by foreign law, a Peruvian court would determine that the
creation, perfection, priority, and enforcement of a security interest in
such security will be governed by such foreign law.

In the case of uncertificated securities issued in Peru, including
shares, they must be governed by Peruvian law. Furthermore,
pursuant to the Second Final Disposition of the Security Interests
Law, as any security interest over personal property, the security
interest will also be subject to the Security Interest Law.



Consequently, Peruvian courts will apply Peruvian law (specifically
the Securities Market Law in the case of Market Securities and the
Security Interests Law in all other cases) when deciding on the
creation and perfection of security interests over directly held
uncertificated securities where the issuer is organized under the laws
of Peru, as well as the effect of the perfection of such interests and
the exercise of remedies. Once the New Security Interests Law
comes into effect, it will not be applicable to dematerialized General
Securities or Market Securities and only specialized legislation will
be applicable to such securities.

2.2 Choice of law: Other instances where Peru’s law may apply

In the case of the exercise of remedies and priority against a
Peruvian issuer, Peruvian law will apply to any proceedings started
in Peru against the issuer, if the issuer is subject to an insolvency
proceeding. In such case, all creditors will have to file their claims
before the insolvency authority (INDECOPI) and, in case the issuer
is liquidated, their order of priority will be determined as established
in Peruvian law.

This does not preclude a party from seeking remedy in the courts of
another jurisdiction under a foreign law, if the security allows it, but if
a foreign court decision against the Peruvian issuer in Peru were to
be enforced in Peru, the insolvency laws of Peru would be applicable
with regard to the remedies and priority of such foreign judgment.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Peru

To create and perfect a security interest over directly held
uncertificated securities, the following conditions must be met:
•    First, the parties must enter into a pledge agreement (garantía

mobiliaria) subject to Peruvian law.
•    Second, the parties will need to register the pledge agreement

with the authorized clearinghouse (CAVALI), for which purpose a
request must be filed with CAVALI by the securities holder, with
the possible participation of the issuer, attaching a form with



certain information regarding the pledge being created. In the
case of pledges over shares, a copy of the pledge agreement
(with legalized signatures) will also have to be filed (legalized
signatures are obtained before a local notary public).

Within 2 days, CAVALI will register the pledge in the account/ledger
of the corresponding security. In the case of shares, CAVALI will also
register the security interest in the company’s electronic share
ledger.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Peru

The effect of the perfection of the security interest will be that (i) in
case of attachment or foreclosure over such securities, the holder of
the security interest will have the right to collect its credit ahead of
any unsecured creditors and of any other creditor who perfected its
security interest afterward, and (ii) subject to the terms of the
applicable pledge agreement, if the benefits corresponding to the
pledged securities were part of the collateral (such as dividends,
coupons, etc.) and the security interest is enforced upon (for which
Peruvian law allows for a judicial or a private foreclosure, as agreed
by the parties), until sale through foreclosure, if applicable, they may
be paid directly to the secured creditor.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Peru, (i) would
a securities account to which securities are credited constitute a
category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

No, there are no “securities accounts” under Peruvian law that can
exist as an asset separate from the underlying securities. Although



there may be a registry titled as a “securities account” under which
multiple securities may be listed, this “securities account” does not
exist on its own, it is not owned by the client and cannot be
transferred nor can a security interest be granted over it; it is just a
list or registry in which the securities are deposited.

Yes, cash can be credited to a securities account.

3.2 Choice of law: What law would a court in Peru apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Peru (or where Peru’s law governs
the account, if relevant)
Since securities accounts are not assets separate from the
underlying securities credited to such securities accounts in Peru,
security interests cannot be granted over them and can only be
granted over the underlying securities themselves. The creation,
perfection, and exercise of remedies over the underlying
uncertificated securities are as described in 2.1 above.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Peru, and an Other Jurisdiction’s law
governs the account agreement
Security accounts are not assets separate from the underlying
securities credited to such securities accounts. Therefore, the
security interests will need to be created over the securities
themselves. If these are Market Securities located in Peru, they will
be deposited at CAVALI, as described in section 3.2 above, in which
case Peruvian law will be applicable. The foreign governing law
selection in the account agreement will be irrelevant to the creation,
perfection, priority, and exercise of remedies of the security interest
in the securities credited to the securities account.

3.3 Choice of law: Other instances where the law of Peru may apply



a. For example, if the securities account is not maintained by a
broker/intermediary located in Peru, but the issuer of securities
credited to the securities account is organized under the law of Peru,
would Peru’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Peru, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Peru, would
Peru’s law apply, and if so, to what extent?
If a Peruvian broker holds a securities account for a broker in an
Other Jurisdiction, which in turn holds a securities account on behalf
of a third party pursuant to the laws of the Other Jurisdiction, then
the securities account held by the broker of the Other Jurisdiction will
not be subject to Peruvian law. In this case, the owner of the
securities account held by the broker in the Other Jurisdictions could
create security interests over such security account in accordance to
the laws of that Other Jurisdiction. However, the securities account
of the Peruvian broker held on behalf of the broker in the Other
Jurisdiction will be governed by Peruvian law, as described above.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Peru

To create and perfect a security interest over securities credited to a
securities account, the following conditions must be met:
•    First, the parties must enter into a pledge agreement (garantía

mobiliaria) subject to Peruvian law.
•    Second, the parties will need to register the pledge agreement

with the authorized clearinghouse (CAVALI), for which purpose a
request must be filed with CAVALI by the securities holder, with
the possible participation of the issuer, attaching a form with
certain information regarding the pledge being created. In the
case of pledges over shares, a copy of the pledge agreement
(with legalized signatures) will also have to be filed (legalized
signatures are obtained before a local notary public).



Within 2 days, CAVALI will register the pledge in the account/ledger
of the corresponding security. In the case of shares, CAVALI will also
register the security interest in the company’s electronic share
ledger.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Peru

No security interest may be created over a securities account. In the
case of a security interest over the underlying securities, the effect of
perfection of the security interest will be that (i) in case of attachment
or foreclosure over such securities, the holder of the security interest
will have the right to collect its credit ahead of any unsecured
creditors and of any other creditor who perfected its security interest
afterward, and (ii) subject to the terms of the applicable pledge
agreement, if the benefits corresponding to the pledged securities
were part of the collateral (such as dividends, coupons, etc.) and the
security interest is enforced upon (for which Peruvian law allows for
a judicial or a private foreclosure, as agreed by the parties), until sale
through foreclosure, if applicable, they may be paid directly to the
secured creditor.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Peru, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

Pursuant to Peruvian law, once funds are deposited in a bank
account, the account holder is considered to have a corresponding
credit right against the bank at which the deposit has been placed.
Therefore, although security interests are commonly granted over
“bank accounts,” in reality the security interest is established over
the account holder’s credit right to access and retrieve the deposited
amounts. Pursuant to Peruvian law, only cash may be credited to a
deposit account.



4.2 Choice of law: What law would a court in Peru apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Peru (or where Peru’s law governs the account, if
relevant)
If the deposit account is located in Peru (that is, the account was
opened at a Peruvian bank or at a branch of a foreign bank in Peru),
pursuant to the Second Final Disposition of the Security Interests
Law and article 60 of the New Security Interest Law, Peruvian law
(specifically such statutes) will govern the creation, perfection,
effects of perfection, and exercise of remedies.

b. The deposit account is located in, or is maintained by a bank
located in, Peru, and an Other Jurisdiction’s law governs the account
agreement
It is highly unlikely that a Peruvian banking institution could open and
maintain an account under an account agreement subject to a
foreign law (as these are heavily regulated under the Law No.
26702, General Law of the Financial Sector and regulations issued
by the SBS), given that the account will be opened in Peru with a
banking institution. But if this were to occur, the deposit account
would be deemed a local asset and, pursuant to the Second Final
Disposition of the Security Interests Law and article 60 of the New
Security Interest Law, Peruvian courts will apply Peruvian law to
determine the creation, perfection, effects of perfection, and exercise
of remedies of security interests over such deposit account.

4.3 Choice of law: Other instances where the law of Peru may apply

There are none.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Peru



To perfect a security interest over a deposit account located in Peru,
it will be necessary to (i) enter into a pledge agreement (garantía
mobiliaria) over such deposit account, (ii) notify the depositary bank
of the pledge agreement entered into between the parties, and (iii)
register the pledge agreement with the Mobile Contract Registry
(Registro Mobiliario de Contratos). Even though steps (i) and (ii) are
sufficient for the security interest to be validly created and
enforceable, step (iii) grants the secured party enforceability vis-à-vis
third parties (oponibilidad ante terceros).

Notwithstanding, pursuant to article 14 of the New Security Interests
Law, a security interest over a deposit account will be publicized, and
thereby perfected, when control is established. The New Security
Interests Law further states that control will be understood to exist (i)
automatically, when the secured party is the banking institution
holding the account, or (ii) if the secured party is different from the
banking institution holding the account, from the moment that a
control agreement is entered into.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Peru

The effect of the perfection of the security interest will be that the
secured creditor will be entitled to collect on its debt out of the
proceeds of the collateral before any unsecured creditor or any
creditor with a security interest of a lower ranking. Only after the
secured creditor has recovered the entirety of its secured obligations
will any other party be able to collect on the remaining proceeds of
foreclosure, if any.

There is an exception to the rule, if the pledgor entered into an
insolvency proceeding, in which case certain creditors could be
preferred as established in the priorities under applicable bankruptcy
law, such as labor claims.

G. General Issues



G.1 Corporate authority issues for the pledgor that may arise under
the law of Peru

If the pledgor is incorporated in an Other Jurisdiction and the security
interest is created pursuant to Peruvian law through a pledge
agreement that will be registered with the Peruvian public registries,
a duly authorized representative of the pledgor will need to execute a
public deed before a notary in Peru. To do this, the pledgor must (i)
grant sufficient powers of attorney to its representative in order to
execute the agreement on its behalf, (ii) issue an affidavit signed by
an officer of the company or a public notary in the Other Jurisdiction
certifying that the person granting the power of attorney has
sufficient capacity to do so, and (iii) obtain a certificate of good
standing.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Peru or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Peru?

The answers would not change.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Peru, the jurisdiction of formation
of the issuer, or in the case of certificated securities, the jurisdiction
where the certificates are located, or (ii) incorporating specific
provisions in a security agreement governed by the law of the
applicable U.S. State?

If you recommend executing an additional agreement governed by
the law of a jurisdiction other than a U.S. State, (x) would the
agreement take the form of a security agreement, a charge, an
assignment, or another form, and (y) would such an agreement
(including an agreement that incorporates the concept of a collateral
agent) raise issues under the law of your jurisdiction?



Given the application of Peruvian Law as stated above, even if a
security agreement governed by the law of a U.S. State is entered
into and UCC filings are made in the United States, it would most
likely be necessary to enter into a local pledge agreement (garantía
mobiliaria) subject to Peruvian Law in order to create and perfect the
applicable security interests in Peru.

The foreign security agreement could make reference to the pledge
agreement (garantía mobiliaria) subject to Peruvian law that will be
entered into in the future.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Peru

Pursuant to Peruvian law, a security interest granted pursuant to the
Security Interests Law will “follow” the asset, regardless of who it
was sold to. Therefore, if the collateral has been transferred to a
third party, the security interest will continue in the asset and the
secured creditor could still foreclose on the relevant security, as
against the transferee. Pursuant to article 6 of the Security Interests
Law, the security interest will have the extension agreed by the
parties, but if the parties do not agree otherwise, the security interest
is understood to extend to the proceeds resulting from the sale of the
original asset.

Although the security interest would continue to be perfected
pursuant to the agreement between the parties or pursuant to article
6 of the Security Interests Law, it would be advisable to specify it in
the applicable pledge agreement or enter into an addendum to the
relevant pledge agreement to determine that the pledge specifically
extends to such proceeds and register such amendment in the public
registries.

G.5 Rehypothecation of collateral under the law of Peru

No, it does not alter the analysis.

G.6 Exercise of remedies under the law of Peru



Pursuant to Peruvian law, foreclosure of a pledge may be carried out
(a) judicially or (b) privately. In the majority of cases, security
agreements provide for foreclosure to occur performed privately, by
designating an irrevocable representative of the pledgor, who will be
authorized to sell the pledged securities to a third party and deliver
the proceeds to the secured creditor. To exercise the remedies
pursuant to security interest created under Peruvian law, the secured
creditor will need to act as follows:

•    With Regard to General Securities

Bearer Securities: The secured creditor or a designated agent would
need to be in possession of the securities, meaning that the
foreclosure would only require finding a purchaser for the securities
and delivering the securities to such purchaser.

Securities to Order: The secured creditor would need to have an
indorsement of the collateral in its favor and would need to be in
possession of the security certificate. The secured creditor would be
able to exercise all of the rights of the owner, including enforcing the
securities in priority over the debtor, or the designated agent, a
judge, or the secured creditor (if the secured creditor was included in
the annotation written on the General Security) may transfer the
General Security to a third party for a purchase price.

•   With Regard to Market Securities: The Market Securities and the
security interest created over them would need to be registered
with CAVALI. Depending on the terms of the security interest, the
secured creditor could (i) receive the benefits corresponding to
the affected securities (such as dividends, coupons, etc.) or (ii)
request that the agent/broker designated for the foreclosure of the
Market Securities under the pledge agreement proceed to sell the
Market Securities, and the holder of the security interest will have
the right to collect its credit from the sale proceeds ahead of any
unsecured creditors or any other creditor who obtained a security
interest afterward.



•    With Regard to Shares: In the case of shares that are not Market
Securities, the foreclosure of the shares would follow the
agreement between the parties. As mentioned before, pursuant to
the pledge agreement, an irrevocable representative of the
pledgor must be designated, who will be authorized to sell the
pledged property to a third party and deliver the proceeds to the
secured creditor (up to the extent of the debt).
This representative would foreclose on the shares according
to the procedure established by the parties under the pledge
agreement or, absent an agreement on that point, the
procedure established by the Security Interests Law. Once the
sale has been completed, the issuer would be informed of the
transfer and would register the sale in its share ledger and, if
applicable, issue new share certificates in the name of the
new shareholder.
As a general rule, pursuant to article 109 of the General
Corporations Law, the creation of a security interest in shares
does not imply the transfer to the secured creditor of voting
rights or economic rights and only grants the creditor the right
to benefit from the sale of the collateral. However, the parties
may agree otherwise in the applicable pledge agreement.

•    With Regard to Deposit Accounts: The security interest
agreement will usually provide that the secured creditor will have
the option to (i) if the secured creditor is not the financial entity in
which the deposit account is opened, order the relevant financial
entity to transfer amounts in the deposit account to the secured
creditor, and (ii) if the secured creditor is the financial entity in
which the deposit account is opened, collect from the deposit
account directly.
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•    While Russian law provides for both certificated and
uncertificated securities, certificated securities, such as bills of
exchange and promissory notes, are these days almost never
used as collateral in Russia. Shares and bonds that are the
securities used as collateral most often are issued only in
uncertificated form in Russia.

•    Interests in business trusts, partnerships, and limited liability
companies are not “securities” for purposes of Russian law. The
regimes of such interests and pledge of such interests are
separate from those of securities and their pledge.

•    In Russia, a security interest in any kind of assets or rights would
typically take the form of a pledge. Encumbrances of assets and
rights other than a pledge are not prohibited but at the same time
are not provided for under Russian law. Contractual protections
will not give priority to a creditor in bankruptcy.



•    Under Russian law, the parties are generally free to choose the
law that shall govern their pledge contract. However, the law
governing the pledge itself is generally the law of the jurisdiction
where the pledged assets are located. Therefore, if it is expected
that the pledge will need to be enforced in Russia, it is not
advisable to choose for the pledge contract any law other than the
law of the jurisdiction where the pledged assets are located, to
avoid conflict of governing laws.

•    Russian law does not provide for the concept of “perfection” of a
security interest but provides for some rules on recording or
registration of pledges over certain types of assets, which result in
an effect similar to perfection. Registration both creates the
pledge of uncertificated securities and “publicizes” it for the third
parties, and the priority of the pledge dates as of the date of such
registration. With respect to certificated securities, it is advisable
to record a pledge of certificated securities in the unified
electronic register of pledge notifications maintained by Russian
notaries. Although this registration is not mandatory for a valid
pledge of certificated securities, it does establish the priority of the
secured party’s claims in respect of the pledged securities against
competing claimants.

•    The secured party’s rights under a pledge of securities may
include taking proceeds (such as dividend and interest payments)
and exercising voting rights, if the pledge contract so provides.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Russia for
purposes of creating and perfecting a security interest?

Article 142 of the Russian Civil Code defines “securities” as (i)
documents complying with statutory requirements and certifying
rights that may be exercised or transferred only upon presentation of
such documents (certificated securities) and (ii) rights that are
provided for in the decision to issue the securities or in another
instrument of the issuer in accordance with statutory requirements



and that may be exercised and transferred only in accordance with
the rules on recording rights to such securities (uncertificated
securities). Under Russian law, securities include shares, bills of
exchange, promissory notes, bonds, checks, bills of lading, and
other securities that are recognized as such by a statute or in
accordance with a procedure provided for by a statute.

Interests in business trusts, partnerships, and limited liability
companies are not treated as “securities” under Russian law for
purposes of creating and perfecting a security interest. Russian law
allows pledges of participatory interests in Russian limited liability
companies, unless the pledge is prohibited by the company’s
charter.1 Such pledges are in fact one of the most often used
categories of collateral in Russia, because limited liability companies
are the most common form in which nonpublic legal entities are
established. A pledge contract with respect to the participatory
interest in a limited liability company must be notarized by a Russian
notary; otherwise it is invalid. Upon notarization, the pledge of the
participatory interest is also subject to state registration with the
Unified State Register of Legal Entities maintained by the tax
authorities, following which the pledge is considered to be created.2

Loan participations are not treated as securities under Russian law.
However, loan participations as contractual rights of the lender may
be pledged under Russian law, unless the terms of the loan prohibit
the assignment of claims under the loan.3 Currently certificated
securities do not appear to be very widespread in Russia. Shares
and bonds are issued in uncertificated form. Bills of lading and
warehouse receipts are certificated securities but do not appear to
be used as collateral in practice. The only certificated securities that
may, in practice, be valuable as collateral are bills of exchange and
promissory notes. While these securities may be pledged under
Russian law, it is not often done in practice. This may be due to the
fact that in the 1990s to early 2000s, promissory notes and bills of
exchange were often used in Russia for various fraudulent practices,
which has led to a loss of trust in these instruments. Russia is a
party to the Convention Providing a Uniform Law for Bills of



Exchange and Promissory Notes (the Uniform Law) and the
provisions of the Uniform Law are incorporated into Russian law.4

P.2 Are debt securities treated differently from equity securities under
the law of Russia for purposes of creating and perfecting a security
interest in such securities?

Debt securities are not treated differently from equity securities for
purposes of creating and perfecting a security interest in such
securities.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Russia?

Intercompany debt is a security if it is formalized by way of a
security, such as a bond or a bill of exchange/promissory note.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Russia apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Russia and the
certificates are located in Russia
Before responding to the specific questions, some general
observations are necessary by way of background.

While the questions in this questionnaire refer broadly to “security
interest,” in Russia a security interest in assets or rights would
typically take the form of a pledge. Encumbrances of assets and
rights other than a pledge are not prohibited but at the same time not
provided for under Russian law. Contractual protections (such as
negative pledge clauses) are not security interests and will not give



priority to the creditor in bankruptcy. Therefore, the responses below
will focus on security interests in the form of a pledge.

Under Russian law, a pledge is viewed as having a dual nature: on
the one hand, the pledge is created by a pledge contract and has a
contractual nature; on the other hand, pledge as a security interest is
a right to the pledged asset, a right in rem. Thus, it is important to
distinguish between the law governing the pledge contract and the
law governing the pledge as a security interest.

Under the general rule, the parties to a pledge contract may choose
the law applicable to their contract.5 If the parties have not chosen
the law applicable to their contract, Russian law requires that the
Russian court apply the law of the pledgor’s jurisdiction, unless the
court finds based on the facts of the case or the terms and
conditions or the substance of the contract that the contract is more
closely connected with the law of another jurisdiction.6

In contrast to the above, the parties are not free to choose the law
applicable to the pledge as a security interest. Parties may agree
that the law that they have chosen for their pledge contract shall
govern the creation and termination of the pledge of movable assets
(including securities).7 However, such choice of law would have
limited practical value. First, it does not affect the rights of third
parties. And second, such choice of law will not cover the other very
important elements of the pledge as a security interest, such as the
scope of the secured party’s rights (including the priority of the
security interest) and the enforcement and protection of the pledge
(i.e., the exercise of remedies).8 The law governing these matters is
the law of the jurisdiction where the pledged assets are located.9

As a result, if it is expected that the pledge will need to be enforced
in Russia, it is not advisable to choose for the pledge contract any
law other than the law of the jurisdiction where the pledged assets
are located, because this could potentially create practical difficulties
if the governing laws come into conflict.



b. The issuer is organized under the law of Russia and the
certificates are located in an Other Jurisdiction
A Russian court would apply the law of the Other Jurisdiction where
the certificates are located. Please see section 1.1(a) above for the
discussion of the relevant rules.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Russia
A Russian court would apply Russian law as the law of the
jurisdiction where the certificates are located. Please see section
1.1(a) above for the discussion of the relevant rules.

1.2 Choice of law: Other instances where Russia’s law may apply

As discussed in respect of section 1.1 above, if the parties choose
Russian law to govern their pledge contract, they may agree that
Russian law shall govern the creation and termination of the pledge
of securities.10 In this case Russian law will apply to the creation and
termination of the pledge.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Russia

By way of background, Russian law does not provide for the concept
of “perfection” of a security interest but provides for certain rules on
recording or registration of pledges over certain types of assets,
which result in an effect similar to perfection.

There is no requirement to record or register a pledge of certificated
securities. In the context of certificated securities, possession of the
certificate is relevant for the creation of the pledge. A pledge of
certificated securities is normally considered to be created (and can
be enforced against the pledgor) when the certificate evidencing the
security is handed over to the secured party.11 However, the parties
may agree that the certificate stays with the pledgor and the pledge
arises from moment when the pledge contract is signed.12



Russian law provides that a pledge of certificated securities may be
recorded in the unified electronic register of pledge notifications
maintained by Russian notaries.13 Although this registration is not
mandatory and does not affect the creation or validity of the pledge
or the relationship between the pledgor and secured party (i.e., the
possibility to enforce the pledge against the pledgor), it is strongly
advisable that the pledge be recorded in this register. This is
because, according to the law, the pledge is only enforceable against
third parties after the pledge is recorded in the unified electronic
register. The absence of such registration will also affect the priority
of the secured party’s claims in respect of the pledged securities
against competing claimants: as a general rule, if pledges with
respect to the same assets are recorded in the unified electronic
register of pledge notifications maintained by the notaries, the pledge
that was registered earlier has priority over the pledges that were
registered later or not registered at all, irrespective of when the
pledges were created (except for the situation when there is actual
knowledge about earlier pledge(s)).14

With respect to bills of exchange and promissory notes specifically, a
pledge may be also created and recorded by way of an endorsement
on the certificate that contains the statements “value in security,”
“value in pledge,” or any other statement implying a pledge.15

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Russia

In most general terms, a valid pledge (both registered and
unregistered in the uniform electronic register) gives the secured
party a priority over other unsecured creditors of the pledgor to have
its claims satisfied from the value of the pledged assets.16

If several pledges are successively created over the same assets,
the general rule is that the secured claims under the pledge that was
created earlier (first-ranking pledge) have priority over the secured
claims under the pledges created later (second-ranking pledge).17

The order of priority may be changed by an agreement between the



secured parties or between one, some, or all of the secured parties
and the pledgor (in any event, such agreements do not affect rights
of third parties).18

However, as noted in respect of section 1.3 above, if pledges with
respect to the same assets are registered in the uniform electronic
register of pledge notifications maintained by the notaries, the pledge
that was registered earlier has priority over the pledges that were
registered later or not registered at all, irrespective of when the
pledges were created. This rule supersedes the priority rules
described in the paragraph above and was likely introduced to
encourage registration of pledge notifications with the notaries for
the purposes of making the information about pledges of movable
assets and rights publicly available. Thus, it is preferable to have the
pledge recorded in the register.

When the first-ranking pledge is enforced, the second-ranking
secured party may accelerate its claims and, if the debtor does not
perform the accelerated obligations, enforce the pledge
simultaneously with the first-ranking pledge, unless this right is
restricted by the second-ranking pledge contract or the pledged
assets remaining after the first-ranking pledge is enforced are
sufficient to secure the claims of the second-ranking secured party.19

If the second-ranking pledge is enforced first, the first-ranking
secured party may accelerate its claims and enforce the pledge
simultaneously. If the first-ranking secured party chooses not to
exercise this right, the pledged assets are to be sold encumbered by
the first-ranking pledge.20

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Russia apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral



securing such interest, where the issuer is organized under the law
of Russia?

The general rule is the same as discussed in respect of section 1.1
above for certificated securities: the law governing these matters is
the law of the jurisdiction where the pledged securities are located.21

The parties may agree that the law that they have chosen for their
pledge contract shall also apply to the question of creation and
termination of the pledge.22 However, please see section 1.1 for
discussion of limitations of such choice of law.

The matter of where uncertificated securities are located is not
sufficiently addressed in the law. However, it is established under
case law that the jurisdiction where the rights to the securities are
recorded should be considered the jurisdiction of the location of the
uncertificated securities.23 It is therefore very likely that a Russian
court would apply Russian law to any pledge of uncertificated
securities of a Russian issuer, irrespective of where the rights to the
securities are recorded, based on the understanding that, despite
that the securities may be recorded in a chain of securities accounts
maintained by intermediaries, uncertificated securities of a Russian
issuer are ultimately always recorded in Russia by a Russian
registrar.24

2.2 Choice of law: Other instances where Russia’s law may apply

There are none.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Russia

Russian law requires that a pledge with respect to uncertificated
securities (and shares in particular) must be registered in the
securities account where the rights to the securities are recorded.
For shares, this is typically the personal account of the shareholder
with the securities register held by a Russian registrar or the account
of the shareholder with the Russian licensed depositary (so-called



depo account), which in its turn has a nominal holder account with
the register held by the Russian registrar.25 The pledge of
uncertificated securities is considered to be created (and can be
enforced against both the pledgor and third parties) when it is so
registered.26 This is the only way to create a pledge of an
uncertificated security under Russian law. Such registration can at
the same time be viewed as “perfection” of the pledge, because it
“publicizes” the existence of the pledge.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Russia

In most general terms, a valid pledge (both registered and
unregistered in the uniform electronic register) gives the secured
party a priority over other unsecured creditors of the pledgor to have
its claims satisfied from the value of the pledged assets.27

If several pledges are successively created over the same assets,
the general rule is that the secured claims under the pledge that was
created earlier (first-ranking pledge) have priority over the secured
claims under the pledges created later (second-ranking pledge).28

The order of priority may be changed by an agreement between the
secured parties or between one, some, or all of the secured parties
and the pledgor (in any event, such agreements do not affect rights
of third parties).29

When the first-ranking pledge is enforced, the second-ranking
secured party may accelerate its claims and, if the debtor does not
perform the accelerated obligations, enforce the pledge
simultaneously with the first-ranking pledge, unless this right is
restricted by the second-ranking pledge contract or the pledged
assets remaining after the first-ranking pledge is enforced are
sufficient to secure the claims of the second-ranking secured party.30

If the second-ranking pledge is enforced first, the first-ranking
secured party may accelerate its claims and enforce the pledge
simultaneously. If the first-ranking secured party chooses not to



exercise this right, the pledged assets are to be sold encumbered by
the first-ranking pledge.31

Please note, however, that a pledge of uncertificated securities may
not be recorded in the register maintained by Russian notaries.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Russia, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Under Russian law, a securities account to which securities are
credited does not constitute a category of collateral separate from
the underlying securities. Assets other than securities cannot be
credited to a securities account.

3.2 Choice of law: What law would a court in Russia apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Russia (or where Russia’s law
governs the account, if relevant)
The matter of where a securities account is located is not expressly
addressed in the Russian law or court practice. It is very likely,
however, that a securities account maintained by a
broker/intermediary established or operating in Russia will be
considered to be located in Russia, irrespective of where the
broker/intermediary’s accounts system is located as a matter of
technology. Accordingly, a Russian court would apply Russian law to
a pledge of securities credited to such securities account.32



b. The securities account is located in, or is maintained by a
broker/intermediary located in, Russia, and an Other Jurisdiction’s
law governs the account agreement
The matter of where a securities account is located is not expressly
addressed in the Russian law or court practice. However, it is very
likely that a securities account maintained by a broker/intermediary
established or operating in Russia will be considered to be located in
Russia, irrespective of where the broker/intermediary’s accounts
system is located as a matter of technology. Accordingly, Russian
court would apply Russian law to a pledge of securities credited to
such securities account.33

3.3 Choice of law: Other instances where the law of Russia may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Russia, but the issuer of securities
credited to the securities account is organized under the law of
Russia, would Russia’s law apply?
A Russian court may apply Russian law to any pledge of
uncertificated securities of Russian issuers, irrespective of the
location of the securities account or where the rights to the securities
are recorded, based on the understanding that, despite that the
securities may be recorded in a chain of securities accounts
maintained by intermediaries, uncertificated securities of a Russian
issuer are ultimately always recorded in Russia by a Russian
registrar.34

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Russia, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Russia, would
Russia’s law apply, and if so, to what extent?
There is high probability that if there is an intermediary Russian
depositary in the holding structure, a Russian court may apply
Russian law.35



3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Russia

As discussed in respect of section 2.3 above, Russian law requires
that a pledge of securities credited to a securities account be
registered in the account where the rights to the securities are
recorded. The pledge is not considered to be created before it is so
registered.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Russia

As discussed above, a valid pledge (i.e., a pledge registered in the
securities account) gives the secured party priority over other
unsecured creditors of the pledgor to have its secured claims
satisfied from the value of the pledged assets.36

In most general terms, a valid pledge (both registered and
unregistered in the uniform electronic register) gives the secured
party a priority over other unsecured creditors of the pledgor to have
its claims satisfied from the value of the pledged assets.37

If several pledges are successively created over the same assets,
the general rule is that the secured claims under the pledge that was
created earlier (first-ranking pledge) have priority over the secured
claims under the pledges created later (second-ranking pledge).38

The order of priority may be changed by an agreement between the
secured parties or between one, some, or all of the secured parties
and the pledgor (in any event, such agreements do not affect rights
of third parties).39

When the first-ranking pledge is enforced, the second-ranking
secured party may accelerate its claims and, if the debtor does not
perform the accelerated obligations, enforce the pledge
simultaneously with the first-ranking pledge, unless this right is
restricted by the second-ranking pledge contract or the pledged
assets remaining after the first-ranking pledge is enforced are



sufficient to secure the claims of the second-ranking secured party.40

If the second-ranking pledge is enforced first, the first-ranking
secured party may accelerate its claims and enforce the pledge
simultaneously. If the first-ranking secured party chooses not to
exercise this right, the pledged assets are to be sold encumbered by
the first-ranking pledge.41

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Russia, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

Under Russian law, a deposit account constitutes a separate
category of collateral. The security interest in a deposit account may
be taken by way of a pledge of rights under a bank account
agreement. A pledge may only be created with respect to a special
“pledge” account to be opened by the pledgor at any time prior to
execution of the pledge of rights under a bank account agreement.42

Only cash may be credited to the pledge account.

A pledge of rights under a bank account agreement is a relatively
new type of pledge that was introduced into Russian law in 2014.
Before such pledge was introduced, practice had developed for the
pledgor and the secured party to enter into a three-party direct debit
agreement with the pledgor’s bank, pursuant to which the secured
party received rights to demand withdrawal of funds from the
pledgor’s bank account directly from the pledgor’s bank in case of
the pledgor’s default. Such direct debit agreements did not create a
security interest in the bank account but provided some sort of
contractual security, as the secured party may seek contractual
remedies if the pledgor withdraws funds from the bank account in
breach of their agreement.

Direct debit agreements are still popular, as they do not require
opening of a special pledge account and may be entered into with



respect to any bank account. Besides, there are still some banks that
do not offer the service of pledge accounts.

4.2 Choice of law: What law would a court in Russia apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Russia (or where Russia’s law governs the account, if
relevant)
Banks that operate in Russia have to hold banking licenses issued
by the Bank of Russia and are strictly regulated by the Bank of
Russia: they have to conduct their banking activities in accordance
with Russian banking laws and regulations. Russian banks must
maintain bank accounts (including pledge accounts) in accordance
with Russian law, therefore their bank account agreements are
always governed by Russian law and the accounts are also
governed by Russian law.

Under such circumstances, a Russian court would apply Russian law
to any pledge of rights under a bank account agreement with a
Russian bank. In practice, a Russian bank would strongly resist any
attempts by the parties to enter into a pledge contract governed by a
law other than Russian law. In fact, Russian banks that do offer the
service of pledge accounts have their own standard forms of pledge
contracts and insist that the parties enter into three-party pledge
contracts in accordance with the standard form and involving the
Russian bank as a party.

In theory, there are no restrictions for the pledgor and the secured
party to enter into a direct debit agreement governed by foreign law;
however, the author has not seen that in practice. As in the case of a
pledge of rights under a bank account agreement, Russian banks
insist on Russian law as governing law for a direct debit agreement
entered into with respect to Russian bank account.



b. The deposit account is located in, or is maintained by a bank
located in, Russia, and an Other Jurisdiction’s law governs the
account agreement
As explained in respect of section 4.2(a) above, bank account
agreements with Russian banks are always governed by Russian
law and the accounts themselves are also governed by Russian law.
In any event, as explained above, a Russian court would apply
Russian law to any pledge of rights under a bank account agreement
with a Russian bank.

4.3 Choice of law: Other instances where the law of Russia may
apply

There are none.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Russia

As explained in respect of section 4.2(a) above, bank account
agreements with Russian banks are always governed by Russian
law and the accounts themselves are also governed by Russian law.
In any event, as explained above, a Russian court would apply
Russian law to any pledge of rights under a bank account agreement
with a Russian bank.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Russia

The same general rule is applicable to the pledge of rights under a
bank account, which is that the secured claims under the pledge that
was created earlier (i.e., the pledge of which the bank was notified
earlier) have priority over the secured claims under the pledges
created later.43 Please see section 1.4 above for the description of
the other general rules on the priority of pledges. Please note that a
pledge of rights under a bank account agreement may not be
recorded in the register maintained by Russian notaries (discussed
in respect of section 1.3 above).



Unless the pledge contract provides otherwise, the pledge normally
applies to any and all funds that are available in the pledged deposit
account at any time throughout the term of the pledge contract and,
before the pledge is enforced, the pledgor is free to use the funds in
the pledge account at its discretion. After the bank is notified of a
default under the secured obligation, the amount in the pledge
account may not become less than the amount of the secured
obligations.44 However, the pledge contract may indicate a fixed
amount that is pledged, in which case the amount of funds in the
pledge account may not become less than that fixed amount at any
time during the term of the pledge contract.45

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Russia

Russian law does not provide for any extra requirements with
respect to the corporate authority of the pledgor. Normally, these
matters are governed by the law of the jurisdiction of the pledgor’s
incorporation.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Russia or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Russia?

All relevant considerations are addressed in the answers to the
sections above.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Russia, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating



specific provisions in a security agreement governed by the law of
the applicable U.S. State?

As discussed above in respect of section 1.1, it is advisable to
choose a law of the jurisdiction where the pledged assets are located
as the law governing the pledge contract, to avoid practical
difficulties that may arise if the governing laws of the contract and of
the pledge as security interest come into conflict. So where it is
expected that the pledge will need to be enforced in Russia against
securities located in Russia, it is recommend to execute a Russian
law-governed pledge contract.

For the reasons explained above, a Russian court is likely to apply
Russian law to the pledge of securities of a Russian issuer (even if
the securities are recorded in a securities account held outside of
Russia) and the pledge of rights under a bank account agreement
with a Russian bank. Therefore, for the purposes of enforcement in
Russia, it is recommend to execute Russian law-governed pledge
contracts with respect to these categories of collateral. These
Russian law-governed pledge contracts may be entered into in
addition to the framework security agreement that may be governed
by the law of a U.S. State.

Russian law does not provide for a general concept of a security
trustee or a collateral agent that would be of a scope similar to such
in common law jurisdictions. As a matter of practice, the collateral
agent appointed under a U.S. law-governed loan agreement usually
enters into the Russian law-governed security documents on its own
behalf. The loan agreement would typically include parallel debt
language, which essentially creates a parallel claim of the collateral
agent equal to the aggregate claims of the secured parties. This
parallel claim is then secured via the transaction security documents.
The validity of the parallel debt language is an issue of U.S. law as
the governing law of the loan agreement; however, there is some
uncertainty as to how this language will be perceived by the Russian
courts. Despite this, the approach has been widely accepted by the



lending community. Another approach used in the market is to make
the collateral agent a joint and several creditor.

Russian law provides for a special management agreement with
respect to pledges.46 The law provides that in a business context,
lenders may enter into a pledge management agreement with one of
the lenders or a third party (individual entre-preneur or a legal entity)
as the pledge manager. Under this agreement, the pledge manager
enters into the pledge contract and exercises the rights and
obligations of a secured party under the pledge contract on behalf of
and in the interests of the lenders, usually for a fee and
compensation of the incurred costs. As long as the pledge
management agreement is in force, the lenders may not exercise
any rights of the secured party directly. Specific rights of the pledge
manager are to be outlined in the pledge management agreement
(e.g., the agreement may provide that certain rights may only be
exercised by the manager with the lenders’ prior consent). Unless
the pledge management agreement provides otherwise, the funds
and assets that the pledge manager receives as a result of
enforcement of the pledge become joint property of the lenders pro
rata to their secured claims. The author understands that the role of
the pledge manager was introduced in the attempt to copy the role of
the security trustee or collateral agent in common law-governed
agreements, but in practice the functions of the pledge manager will
be much more limited as the concept of property of trust does not
work under Russian law as well as it does in common law
jurisdictions.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Russia

The pledge contract may provide for the right of the secured party to
claim the proceeds of the original collateral.47 In particular, the
agreement for the pledge of securities may provide that the secured
party may exercise all rights under the pledged security, including
receiving the proceeds of the security. In this case, the secured party
is entitled to the income under the security (e.g., dividends), as well



as other payments attributable to the security, such as the proceeds
from the redemption of the security or its buy-back by the issuer and
the proceeds due from a third party that obtained the securities
against the pledgor’s will.48 These payments are to be counted
toward performance of the secured obligations (even before the
pledgor defaults on the secured obligations and the pledge is
enforced).

In addition, irrespective of whether the pledge contract provides so,
the securities or other assets into which the pledged securities are
converted or which the pledgor is entitled to receive for free in
addition to the pledged securities are considered to be pledged as
well.49

G.5 Rehypothecation of collateral under the law of Russia

Note that Russian law does not allow the secured party to sell,
pledge, rehypothecate, or otherwise use the collateral, except that it
can sell the pledged assets upon enforcement of the pledge in
circumstances discussed below. In addition, it is not clear how
collateral such as securities or a bank account may be “used” by the
secured party in practice.

G.6 Exercise of remedies under the law of Russia

A pledge may be enforced only in case of the debtor’s default under
the secured obligations (i.e., its failure to perform or properly perform
the secured obligations), as defined in the transaction documents.
However, the pledge may not be enforced if the debtor’s default is
negligible and the size of the claims is disproportionate to the value
of the pledged assets. The default is presumed to be negligible if it is
less than 5 percent of the value of the pledged assets and the
default continues for less than three months. Unless otherwise
provided by the pledge contract, if the secured obligations are
discharged by way of periodic payments, enforcement of the pledge
is only permitted in the event that a delay in payment occurs more
than three times within 12 months.50 Because of these rules, to



avoid any argument with respect to the occurrence of the default and
size of the claim, it is standard for the secured parties to first
accelerate the secured loan in full.

Enforcement of a pledge requires judicial involvement, unless parties
agree on out-of-court enforcement of the pledge in the pledge
contract or at the time of enforcement.51 The law prohibits
enforcement of the pledge without judicial involvement in certain
circumstances, including (i) if first-ranking and secondary pledges
provide for different procedures for enforcement of the pledge or for
different methods of sale of the pledged assets and there is no
agreement between first-ranking and secondary secured parties or
(ii) if the pledge is given to several secured parties to secure
separate obligations unless an agreement on out-of-court
enforcement is entered into between all secured parties and the
pledgor.52

If the pledge is enforced through court proceedings, the pledged
assets may be sold by the following methods:53

•    public auction to be organized by court bailiffs in accordance with
the procedural legislation;

•    the parties may agree that the secured party may “accept” the
pledged assets in satisfaction of the secured obligations (at no
less than the market value of the pledged assets); or

•    the parties may agree that the secured party may sell the pledged
assets to a third party (at the price that is no less than the market
value of the pledged assets) and take the proceeds of the sale in
satisfaction of the secured obligations.

If the pledge contract was notarized at the time of execution and
there is no dispute over the creditor’s claims, the pledge may be
enforced out of court by a notary by way of a notarial enforcement
record.54 Such record allows the secured party to apply to the court
bailiffs to have the pledged assets sold without judicial involvement.



If the parties agree on out-of-court enforcement of a pledge, they
must specify one or more of the following methods of sale of the
pledged assets:55

•    an auction to be organized by a bidding process organizer acting
on the basis of an agreement with the secured party;

•    in a business context (i.e., not consumer transactions), the
secured party may “accept” the pledged assets in satisfaction of
the secured obligations (at no less than the market value of the
pledged assets); or

•    in a business context (i.e., not consumer transactions), the
secured party may sell the pledged assets to a third party (at the
price that is no less than the market value of the pledged assets)
and take the proceeds of the sale in satisfaction of the secured
obligations.

If the pledge is enforced out of court, the secured party or the notary
that enforces the pledge must notify the pledgor, the secured parties
known to them, and the debtor of the commencement of the
enforcement. The pledged assets may not be sold before the
expiration of ten days after the pledgor and the debtor receive the
notice, unless another term is provided for by law or a longer term is
agreed between the secured party and pledgor.56

The law requires that the secured party and other persons take
measures to max-imize the proceeds of the sale of the pledged
assets upon the enforcement of the pledge.57 The person that
suffers damages due to a breach of this obligation may seek
compensation of such damages.

As discussed above in respect of section G.4, the secured party’s
rights under a pledge of securities may include receiving proceeds
(such as dividend and interest payments) and exercising voting
rights, if the pledge contract so provides.

A secured party under a pledge of a bill of exchange or a promissory
note may enforce its pledge by way of a direct claim of payment
under the bill of exchange or the promissory note, in which case the



pledged security is not to be sold in accordance with the rules
described above.58

A pledge of rights under a bank account agreement may only be
enforced by transferring the funds from the pledge account to the
secured party at the secured party’s order. The rules on enforcement
of the pledge discussed above do not apply to the pledge of rights
under a bank account agreement.59
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•    Saudi Law (as defined below) is based on Islamic law. Under
Shariah principles as applied in the Kingdom of Saudi Arabia
(Shariah), the charging and payment of interest are prohibited.
Any provision of a security document that a Saudi court considers
to be for the payment of interest as well as any security interest
with respect to interest payments would be unenforceable under
Saudi Law. However, the unenforceability of any such obligation
would not necessarily cause other obligations not constituting or
in the nature of interest (e.g., any secured principal amounts) to
also become unenforceable.

•    Different Saudi governmental agencies and regulators issue and
enact decrees, resolutions, ministerial decisions, departmental
circulars, and other pronouncements (Enacted Regulations) with
the objective of supplementing and complimenting Shariah when



the need arises. Enacted Regulations are not generally or
consistently indexed and collected in a single publicly available
central place. Where Enacted Regulations are silent, reference
should be msade to the relevant rules under Shariah. “Saudi Law”
in this chapter refers to Shariah as supplemented and
complimented by these Enacted Regulations.

•    Disputes of a banking nature are currently heard before the
Banking Disputes Committee (BDC), a body empowered to
propose settlements in relation to disputes of a banking nature
and operating under the aegis of the Saudi Arabian Monetary
Authority (SAMA). The BDC generally takes a more pragmatic
view in relation to banking transactions and generally upholds
arrangements, which it considers to be in line with internationally
recognized banking practice. Disputes that relate to securities will
be heard by the Committee for the Resolution of Securities
Disputes (CRSD) established by the Saudi Capital Market
Authority (CMA).
    Previous decisions of Saudi courts are not considered to

establish a binding precedent for decisions of later cases.
Moreover, the decisions of the various courts and judicial
committees are not generally or consistently indexed and
collected in a single publicly available central place.

    In determining whether to agree to take jurisdiction over a
particular lawsuit, a Saudi court will review a number of factors
including whether and to what extent there is a factual nexus
between the facts of the case and the Kingdom of Saudi
Arabia. For example, if the pledgor or secured party is a citizen
of the Kingdom of Saudi Arabia or if any pledged assets are
located within the Kingdom, a Saudi court may be more likely
to accept jurisdiction.

    A Saudi court would not be bound by the consent of the
parties to the choice of non-Saudi Law as the law governing a
security document, and if an action were instituted by or before
such Saudi courts, such Saudi courts would apply Saudi Law,
which does not recognize the doctrine of conflict of laws.

•    When analyzing non-Saudi Law security interests, a Saudi court
may, at its discretion, give consideration to whether the security



complies with the requirements applicable to the creation and
perfection of the security interest according to the law of the non-
Saudi jurisdiction. However, the Saudi court will ultimately apply
the principles of Shariah and Saudi Law in determining whether
the relevant security interests have been validly created and
perfected.

•    What specific rules apply to the creation and perfection of a
particular security interest will, according to Saudi Law, primarily
be determined by the type of collateral. However, generally under
the Shariah, a pledge was traditionally considered effected by the
delivery of the pledged asset to the secured party and was
considered effective if the secured party demonstrated that it had
control over the pledged asset.

•    Saudi Arabia’s Commercial Pledge Law2 (the Pledge Law),
together with its implementing regulations and the procedural
rules3 (Procedural Rules) of the Unified Register of Rights to
Moveable Assets (the Register), as well as the Moveable Assets
Security Law (the MASL)4 together with its implementing
regulations, provide the regulatory framework for the grant and
perfection of pledges over movable assets including all unlisted
securities (such as shares in Saudi limited liability companies) as
well as all types of accounts including current (financial) accounts,
investment, and deposit accounts. A pledge over movable assets
is valid against third parties if it is registered at the Register or
possession of the movable property is transferred to the secured
party.

•    It is currently the policy of the Register that non-Saudi secured
parties (i.e., non-Saudi individuals or companies not registered in
Saudi Arabia) will not be able to register with the Register.
Offshore secured parties will have to appoint an onshore security
agent to hold any certificates that represent a Saudi security and
register the pledge. Similarly, pledges over the Saudi assets of
non-Saudi pledgors cannot currently be registered with the
Registry. However, note that the Register’s policy in relation to
this might change.



•    A pledge contract that is not effective against third parties will
nevertheless be valid with its effects between the secured party
and the pledgor.

•    A security interest over Saudi securities listed on the Saudi Stock
Exchange (Tadawul) is regulated by the Regulatory Rules and
Procedures issued pursuant to the Companies Law relating to
Listed Joint Stock Companies,5 the Guidance Note to the
Regulatory Rules and Procedures issued pursuant to the
Companies Law relating to Listed Joint Stock Companies,6 and
the Securities Depository Centre Rules (together, Listed
Securities Rules).7

•    Under article 10 of the MASL,8 a security interest effective
against third parties extends automatically to any proceeds
(including in-kind or cash allowance obtained from the disposal,
use, or replacement of the asset with another) for fifteen days
from the pledgor’s collection thereof, unless the parties agree in
the relevant pledge agreement to exclude any proceeds.

•    The rest of the chapter should be read in light of the above
background information and qualifications.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Saudi Arabia for
purposes of creating and perfecting a security interest?

Under the Glossary of Defined Terms Used in the Regulations and
Rules of the Capital Market Authority,9 securities “means any of the
following: (1) shares, (2) debt instruments, (3) warrants, (4)
certificates, (5) units, (6) options, (7) futures, (8) contracts for
differences, (9) long term insurance contracts, and any right to or
interest in anything which is specified by any of the paragraphs (1)
through (9) above.”

Subject to the Shariah and regulatory considerations mentioned in
the introduction, it would be possible to create a security interest
over the above types of security. Whether a security interest over a



type of security would be considered enforceable by a Saudi court
should be viewed as a spectrum, it being more likely that equity-
based securities (such as shares in joint stock companies) would be
enforced while security interests over securities, which are based on
more speculative contracts (e.g., derivatives and those which are
interest-based), would less likely be enforced.

Enacted Regulations do not currently recognize “business trusts” as
a separate type of business entity in the Kingdom of Saudi Arabia.
However, charitable trusts (“waqf” in Arabic) and partnerships are
recognized entity types under Saudi Law. While it would be possible
to contractually take a security interest over interests in charitable
trusts and partnerships, Enacted Regulations do not currently
expressly recognize such security interests. Accordingly, such
security interests are of questionable enforceability.

The Pledge Law does not specifically recognize a security interest
over the shares of limited liability companies. Therefore, it is unclear
how a security interest over such interests would be treated under
Saudi Law. Loan participations can be classified as “securities” if
they are evidenced by a note or certificate. However, a security
interest given over such notes would be of questionable
enforceability if the notes relate to interest-based transactions.

P.2 Are debt securities treated differently from equity securities under
the law of Saudi Arabia for purposes of creating and perfecting a
security interest in such securities?

The same technical regulations apply to the creating and perfecting
of security interests in equity and debt securities. However, it is
important to note (and this directly relates to the enforceability of the
perfection of such security interest) that on the enforceability
spectrum, equity securities are more likely to be enforced (if all Saudi
Law requirements for perfection are met), while debt securities may
not be enforced if they relate to interest-based transactions.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Saudi Arabia?



Intercompany debt would generally not be considered a security
unless it was evidenced by a certificate.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Saudi Arabia apply to
(i) the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Saudi Arabia and the
certificates are located in Saudi Arabia:
Saudi Law would apply to all of the above issues.

b. The issuer is organized under the law of Saudi Arabia and the
certificates are located in an Other Jurisdiction
Saudi Law would apply to all of the above issues.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Saudi Arabia
A Saudi court would apply Saudi Law in all of the above cases.
When analyzing the creation and perfection of a security interest
over non-Saudi securities, however, a Saudi court may, at its
discretion, give consideration to whether the security interest
complies with the requirements applicable to the creation and
perfection of the security interest according to the law of the relevant
non-Saudi jurisdiction. That said, the Saudi court will ultimately apply
Saudi Law in determining whether the relevant security interests
have been validly created and perfected.

1.2 Choice of law: Other instances where Saudi Arabia’s law may
apply

Saudi courts will generally apply Saudi Law in relation to all disputes
presented before Saudi courts.



1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Saudi Arabia

In order for a security interest over directly held certificated securities
to have recognized priority as against third parties, the secured party
must submit an electronic registration request to the Register along
with the following information in the Arabic language:
•    a copy of the dated pledge agreement entered into between the

pledgor and the secured party dealing with the following:
    the identities and notification addresses of the pledgor, the

secured party, the debtor (if different from the pledgor), any
security agent (if applicable), and the holder of the asset;

    a description, condition, and value of the asset on the date of
the pledge agreement; and

    a description of the secured debt, its agreed or expected
maturity date, and its amount (e.g., exact, approximate, or the
maximum amount at which it is capped);

•    the type of the asset being pledged and, in the case of
certificated securities, the details of the certificates must be
provided and a copy of the certificate or a letter from the issuer
confirming the details of the relevant securities;

•    a copy of the document authorizing the user of the online portal to
register the security on behalf of the secured party (e.g., the
relevant power of attorney); and

•    the identification documents and information or constitutional
documents of the secured party and pledgor.

After the registration request has been submitted by the secured
party through the Register’s online portal, the registration
immediately takes effect. Any stakeholder may file an objection with
the competent court to a registration on the Register or to certain
data included in the registration. In the case of stocks, the security
interest may also be recorded in the company’s shareholders
register, although this is not necessary for perfection; instead, the
security interest will need to be recorded with the Register.



The registration of certain assets (such as marine vessels, aircraft,
trademarks, investment accounts, securities listed on Tadawul, and
assets with ownership registers wherein security interests are
recorded) falls outside the scope of the Pledge Law and MASL. A
security interest over such assets must be registered with a
specialized registry (the Specialized Registry) in accordance with the
regulations applicable to such assets.

Generally, a security certificate (e.g., in relation to stocks) embodies
the rights inherent in the asset. A pledge of non-listed bearer
securities requires transfer of possession of the bearer securities to
the secured party and notation of the pledge on the security
certificate in addition to registration with the Register. It should be
noted, however, that there is no requirement to transfer possession
in order to pledge non-bearer securities.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Saudi Arabia

Registration in the Register or taking possession of the pledged
asset confers priority over the pledged assets against third parties
which priority is determined by reference to the date of registration at
the Register or date the secured party takes possession. Until the
regulations provide for a separate Specialized Registry for these
types of assets, investment accounts (i.e., accounts containing funds
and securities for the purpose of investment, such as brokerage
accounts) and assets with ownership registers wherein security
interests are recorded would be registered with the Register. Where
it is necessary to register the pledged assets with a Specialized
Registry (e.g., in the case of specific types of assets such as
Tadawul-listed securities), the priority will be conferred from the date
the registration is complete at the Specialized Registry. As it records
the pledge in a centralized searchable registry, registering the pledge
in the Register would generally be preferable over taking possession
of the pledged asset.



2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Saudi Arabia apply to
(i) the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Saudi Arabia?

Saudi Law would apply to all of the above issues.

2.2 Choice of law: Other instances where Saudi Arabia’s law may
apply

Saudi courts will generally apply Saudi Law in relation to all disputes
presented before Saudi courts.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Saudi Arabia

Except as mentioned below in relation to the pledge of listed
securities (which requires different steps), in order for the security
interest to have recognized priority and be enforceable against third
parties, the secured party must submit an electronic registration
request to the Register along with the following information in the
Arabic language:
•    a copy of the dated pledge agreement entered into between the

pledgor and the secured party dealing with the following:
    the identities and notification addresses of the pledgor, the

secured party, the debtor (if different from the pledgor), any
security agent (if applicable) and the holder of the asset;

    a description, condition, and value of the asset on the date of
the pledge agreement; and

    a description of the secured debt, its agreed or expected
maturity date and its amount (e.g., exact, approximate, or the
maximum amount at which it is capped);



•    the type of the asset being pledged and, in the case of
certificated securities, the details of the certificates must be
provided and a copy of the certificate or a letter from the issuer
confirming the details of the relevant securities;

•    a copy of the document authorizing the user of the online portal to
register the security on behalf of the secured party (e.g., the
relevant power of attorney); and

•    the identification documents and information or constitutional
documents of the secured party and pledgor.

After the registration request has been submitted by the secured
party through the Register’s online portal, the registration
immediately takes effect. Any stakeholder may file an objection with
the competent court to a registration on the Register or to certain
data included in the registration.

The registration of certain assets falls outside the scope of the
Pledge Law and MASL. A security interest over such assets must be
registered with a Specialized Registry in accordance with the
regulations applicable to such assets.

Listed securities are an example of such an asset. Listed securities
are always going to be uncertificated. In order to perfect a pledge
over listed securities, the following steps would need to be taken:
•    First, under the Regulatory Rules and Procedures issued

pursuant to the Companies Law relating to Listed Joint Stock
Companies, the parties would need to enter into a pledge
agreement, which should contain the following:
    names of the pledgor, secured party, and the beneficiary

creditor (if other than the secured party), their identifications
numbers, and their addresses;

    number of the pledged securities and their nominal value;
    the name of the issuing company and its commercial

registration number;
    the amount of the debt secured by the pledge or the maximum

debt amount permitted by it;



    the name of the debtor (if the debtor is other than the pledgor),
his/her identification number, and his/her address;

    date of the pledge agreement;
    conditions and terms of releasing the pledge; and
    any other conditions agreed upon by both parties.

•    the Depositary Centre of Tadawul should be provided with a
certified copy of the pledge agreement and any related fees paid
to the Depositary Centre.

•    Third, the designated custody member/custodian of the pledged
securities should be provided with a certified copy of the pledge
agreement.

•    Fourth, a pledge over the relevant shares will be recorded in the
shareholders register.

It should be noted that in relation to the pledge of listed shares, the
secured party may receive the dividends resulting from the pledged
shares and may enjoy all rights attached to them, unless the pledge
agreement provides otherwise, except that the secured party will not
be permitted to attend or vote at the shareholders’ meetings.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Saudi Arabia

Registration in the Register or taking possession of the pledged
asset confers priority over the pledged assets against third parties
which priority is determined by reference to the date of registration at
the Register or date the secured party takes possession. Where it is
necessary to register the pledged assets with a Specialized Registry,
however, the priority will be conferred from the date the registration
is complete at the Specialized Registry. As it records the pledge in a
centralized searchable registry, registering the pledge in the Register
would generally be preferable over taking possession of the pledged
asset.

3. Collateral Consisting of Assets Credited to a
Securities Account



3.1 Securities account as collateral: Under the law of Saudi Arabia,
(i) would a securities account to which securities are credited
constitute a category of collateral separate from the underlying
securities themselves and (ii) can assets other than securities be
credited to a securities account (e.g., cash)?

With respect to (i), a securities account to which securities are
credited does not constitute a category of collateral separate from
the underlying securities themselves. The securities in the securities
account need to be sufficiently described including by reference to
the account itself.

With respect to (ii), yes, subject to the contractual agreement of the
parties, other types of assets such as cash may be credited to the
securities account.

3.2 Choice of law: What law would a court in Saudi Arabia apply to
(i) the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Saudi Arabia (or where Saudi
Arabia’s law governs the account, if relevant)
Regardless of the location of the account, Saudi Law would be
applied.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Saudi Arabia, and an Other
Jurisdiction’s law governs the account agreement
Saudi Law would apply to all of the above issues.

3.3 Choice of law: Other instances where the law of Saudi Arabia
may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Saudi Arabia, but the issuer of



securities credited to the securities account is organized under the
law of Saudi Arabia, would Saudi Arabia’s law apply?
A Saudi court would likely apply Saudi Law in all cases, subject to
their agreeing to take jurisdiction over the relevant dispute.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Saudi Arabia, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Saudi Arabia,
would Saudi Arabia’s law apply, and if so, to what extent?
A Saudi court would likely apply Saudi Law in all cases, subject to
their agreeing to take jurisdiction over the relevant dispute.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Saudi Arabia

In order for the security interest to have recognized priority and be
enforceable against third parties, the secured party must submit an
electronic registration request to the Register along with the following
information in the Arabic language:
•    a copy of the dated pledge agreement entered into between the

pledgor and the secured party dealing with the following:
    the identities and notification addresses of the pledgor, the

secured party, the debtor (if different from the pledgor), any
security agent (if applicable) and the holder of the asset;

    a description, condition, and value of the asset on the date of
the pledge agreement; and

    a description of the secured debt, its agreed or expected
maturity date, and its amount (e.g., exact, approximate, or the
maximum amount at which it is capped);

•    the type of the asset being pledged and, in the case of
certificated securities, the details of the certificates must be
provided and a copy of the certificate or a letter from the issuer
confirming the details of the relevant securities;

•    a copy of the document authorizing the user of the online portal to
register the security on behalf of the secured party (e.g., the
relevant power of attorney); and



•    the identification documents and information or constitutional
documents of the secured party and pledgor.

After the registration request has been submitted by the secured
party through the Register’s online portal, the registration
immediately takes effect. Any stakeholder may file an objection with
the competent court to a registration on the Register or to certain
data included in the registration.

The registration of certain assets falls outside the scope of the
Pledge Law and MASL. A security interest over such assets must be
registered with a Specialized Registry in accordance with the
regulations applicable to such assets.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Saudi Arabia

Registration in the Register or taking possession of the pledged
asset confers priority over the pledged assets against third parties
which priority is determined by reference to the date of registration at
the Register or date the secured party takes possession. Where it is
necessary to register the pledged assets with a Specialized Registry,
however, the priority will be conferred from the date the registration
is complete at the Specialized Registry. As it records the pledge in a
centralized searchable registry, registering the pledge in the Register
would generally be preferable over taking possession of the pledged
asset.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Saudi Arabia,
does a deposit account constitute a separate category of collateral
and, if so, what kinds of assets can be credited to a deposit account?

A deposit account does not constitute a separate category of
collateral. Cash will be credited to a deposit account and a pledge
will be taken over the account itself.



4.2 Choice of law: What law would a court in Saudi Arabia apply to
(i) the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Saudi Arabia (or where Saudi Arabia’s law governs the
account, if relevant)
Saudi Law would apply to all of the above issues.

b. The deposit account is located in, or is maintained by a bank
located in, Saudi Arabia, and an Other Jurisdiction’s law governs the
account agreement
Saudi Law would apply to all of the above issues.

4.3 Choice of law: Other instances where the law of Saudi Arabia
may apply

A Saudi court would likely apply Saudi Law in all cases, subject to
their agreeing to take jurisdiction over the relevant dispute.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Saudi Arabia

Possession is the only way for a secured party to achieve
recognized priority, enforceable against third parties, of a security
interest over a deposit account. Possession can either be actual or
constructive. In the case of deposit accounts, it would be practical to
obtain constructive possession through a carefully drafted pledge
agreement, which also requires the relevant account bank to issue a
pledge confirmation letter to confirm the pledge, which is further
acknowledged by the secured party.

It should also be noted that the secured party is not entitled to
withdraw from the pledged account and to transfer from it unless
otherwise agreed.



4.5 Effect of an enforceable security interest against third parties and
priority under the law of Saudi Arabia

Taking possession of the deposit account confers priority over the
deposit account against third parties.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Saudi Arabia

In all cases, care should be taken to ensure that the pledgor’s
shareholders or board of directors (if they are permitted under the
relevant constitutional documents of the pledgor) have authorized
the relevant transaction.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Saudi
Arabia or any particular Other Jurisdiction, or if the pledgor’s chief
executive office is located in Saudi Arabia?

No, however, if the pledgor is organized under the laws of the
Kingdom of Saudi Arabia or if the pledgor’s chief executive office is
located in Saudi Arabia, this would increase the likelihood that a
judge would take jurisdiction over an arising dispute.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Saudi Arabia, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

If the purpose is to increase the possibility of enforcing a security
agreement in Saudi Arabia, then it would be recommended that the



security agreement clearly states that Saudi Law will be applicable
and that Saudi courts will have jurisdiction over any arising disputes.

However, Saudi courts may not accept jurisdiction over a dispute
raised against a foreign national who resides in Saudi Arabia if the
dispute pertains to assets located outside Saudi Arabia. Where a
pledgor or issuer of securities is a non-Saudi and the assets are
located outside Saudi Arabia, it is recommended that the security
agreement specify foreign governing law or nonexclusive jurisdiction
of Saudi courts.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Saudi Arabia

Under article 10 of the MASL,10 a security interest effective against
third parties extends automatically to any proceeds (including in-kind
or cash allowance obtained from the disposal, use, or replacement of
the asset with another) for fifteen days from the pledgor’s collection
thereof, unless it is agreed in the relevant pledge agreement to
exclude any proceeds.

If the secured party intends to have a security interest after the 15-
day period, it will need to take other steps, including obtaining a
specific grant of a security interest over the proceeds and taking
steps to establish priority along the lines of what has been described
in this chapter.

G.5 Rehypothecation of collateral under the law of Saudi Arabia

If the parties have agreed in their pledge agreement to the secured
party’s right to sell, pledge, rehypothecate, or otherwise use the
collateral, this will be permitted under Saudi Law.

G.6 Exercise of remedies under the law of Saudi Arabia

Under the Pledge Law, the pledge may be enforced through two
ways, either through self-help by the secured party without a court
order or enforcement by an enforcement judge.



A secured party may enforce the pledge without a court order if the
pledgor and secured party had agreed to this in the pledge
agreement. The self-help procedures are as follows:
•    The secured party must notify the pledgor of the breach. A

required notice period is not specified but would likely need to
include a reasonable period of time during which the debtor can
remedy the breach.

•    The secured party may take necessary actions to repair, improve,
and prepare the assets for sale.

•    After issuing the aforementioned notice, the secured party may
sell the pledged assets either through a public auction or direct
sale. In either case, the assets must be sold at a fair price. While
there is no explicit definition of “fair price,” a court would likely
look for the assets to be sold at no less than fair market value.

•    The secured party must return the amounts remaining from
enforcement to the pledgor after fulfilment of the rights attached
to the assets.

 

1    This chapter is current through December 31, 2020.
2    Royal Decree No. M/86, 8/8/1439H (2018) (as amended).
3    Umm ul Qura No. 8/7/1440H (2019).
4    Cabinet Decision No. 512, 14/8/1441H (2020).
5    Capital Market Authority Resolution No. 8-127-2016, 16/1/1438H (2016).
6    Id.
7    Capital Market Authority Resolution No. 2-17-2012, 8/6/1433H (2012) (as

amended).
8    Cabinet Decision No. 512, 14/8/1441H, art. 10 (2020).
9    Capital Market Authority Resolution No. 4-11-2004, 20/8/1425H (2004) (as

amended).
10  Cabinet Decision No. 512, 14/8/1441H, art. 10 (2020).
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Highlights

•    Singapore is one of the leading financial centers in the world. Its
laws and regulations governing the area of security interests over
direct holdings of securities and intermediated securities are
constantly evolving in order to keep pace with the increasing shift
from direct holdings to indirect book entry holdings and
conventions (such as the Hague Securities Convention) aimed at
harmonization of such rules. As such, while the authors have
attempted to provide as accurate guidance as possible based on
existing laws, regulations, and practices in Singapore,
practitioners in this area would be well advised to check in with
their local counsel from time to time to keep abreast with new
developments in this area.

•    As a general matter, the lex situs will apply to issues of creation,
perfection, and enforcement with some exceptions as outlined in
detail below.



•    On perfection steps where the laws of Singapore are relevant,
these are usually confined to providing a notification to the issuer
or the depository or the intermediary, possession and “control” of
title documents and title transfer documents and registration with
the Accounting and Corporate Regulatory Authority of Singapore
(ACRA).

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Singapore for
purposes of creating and perfecting a security interest?

Under the Singapore Securities and Futures Act,1 securities are
defined as follows:

“‘securities’ means—
(a)    shares, units in a business trust or any instrument conferring or

representing a legal or beneficial ownership interest in a
corporation, partnership or limited liability partnership;

(b)    debentures; or
(c)    any other product or class of products as may be prescribed,

but does not include—
(i)    any unit of a collective investment scheme;
(ii)   any bill of exchange;
(iii)  any certificate of deposit issued by a bank or finance company,

whether situated in Singapore or elsewhere; or
(iv)  such other product or class of products as may be prescribed;”2

However, in Singapore, the ability to create and perfect a security
interest is not constrained by whether the intended collateral falls
under the definition of “security” (whether as defined under the UCC3

or the Singapore Securities and Futures Act or otherwise) or not. In
general, all forms of property (present and future, movable and
immovable, tangible and intangible) may be used as collateral for
secured lending in Singapore. As such, it is possible to create and



perfect a “security” over any of the four types of collateral, which are
the subject of this survey (being (a) directly held certificated
securities, (b) directly held uncertificated securities, (c) securities
accounts and securities credited thereto, and (d) deposit accounts)
as well as over interests in business trusts or partnerships, or over
loan participations.

P.2 Are debt securities treated differently from equity securities under
the law of Singapore for purposes of creating and perfecting a
security interest in such securities?

To a large extent, they are similar. However, a stamp duty of up to a
maximum of S$500 is imposed by the Inland Revenue Authority of
Singapore (IRAS) on security documents relating to stocks and
shares but the same does not apply to debt securities.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Singapore?

Under Singapore law, intercompany debt is not considered a
“security” as defined under the Singapore Securities and Futures
Act. Nonetheless, a security interest may be created over all types of
receivables (including intercompany debt). As discussed earlier in
section P.1, an analysis of whether “intercompany debt” would
constitute a “security” is not relevant in the Singapore context in
relation to the issue of creating and perfecting collateral over
intercompany debt.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Singapore apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?



a. The issuer is organized under the law of Singapore and the
certificates are located in Singapore
Creation, Perfection, and Priorities

Based on the fact scenario provided for the purpose of this survey,
the parties have chosen U.S. laws as the governing law of the
security agreement. This is an express choice of law of the parties
and it is likely therefore that the courts in Singapore would apply U.S.
law to determine the contractual issues e.g., the terms of the
secured debt. However for issues on creation and perfection and
priorities, the general rule is that the lex situs (law of the location of
the collateral) should apply.

In the case of certificated securities in bearer form, this is taken to be
the law of the jurisdiction where the certificates are physically
located.

In the case of registered certificated securities, there is still some
uncertainty due to conflicting English case law, which is still
persuasive in the Singapore courts.4 It is most likely to be the law of
the place of incorporation of the issuer or the law of the place where
the register of the registered owners of the securities is maintained.
In most cases, the place of the register is likely to also be the place
of incorporation of the issuer and assuming that this is the case, the
answer would be that the law of Singapore applies to the creation,
perfection, and priority of a security interest for most cases of
registered securities.

Exercise of Remedies against Collateral

The laws of the location of the collateral will apply for determination
of the remedies available at the time of enforcement. Accordingly,
the laws of Singapore will apply in the case of certificated securities
in bearer form, and in the case of registered certificated securities
due to the fact that the issuer is incorporated in Singapore and the
fact that the register is likely to also be maintained in Singapore.



b. The issuer is organized under the law of Singapore and the
certificates are located in an Other Jurisdiction
Creation, Perfection, and Priorities

For certificated securities in bearer form, the laws of the Other
Jurisdiction will apply to the creation, perfection, and priority of the
security interest.

For registered certificated securities, the laws of Singapore will apply
due to the fact that the issuer is incorporated in Singapore and the
fact that the register is likely to also be maintained in Singapore.

Exercise of Remedies against Collateral

For certificated securities in bearer form, the laws of the Other
Jurisdiction will apply to the exercise of remedies.

For registered certificated securities, the laws of Singapore will apply
due to the fact that the issuer is incorporated in Singapore and the
fact that the register is likely to also be maintained in Singapore.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Singapore
Creation, Perfection, and Priorities

For certificated securities bearer, the laws of Singapore will apply to
the creation, perfection, and priority of the security interest.

For registered certificated securities, the laws of the Other
Jurisdiction will apply due to the fact that the issuer is incorporated in
the Other Jurisdiction and the fact that the register is likely to also be
maintained in the Other Jurisdiction.

Exercise of Remedies against Collateral

For certificated securities in bearer form, the laws of Singapore will
apply to the exercise of remedies.



For registered certificated securities, the laws of the Other
Jurisdiction will apply due to the fact that the issuer is incorporated in
Singapore and the fact that the register is likely to also be
maintained in Singapore.

1.2 Choice of law: Other instances where Singapore’s law may apply

There are no other instances, as far as the authors are aware.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Singapore

Collateral taken over equity or debt securities in Singapore typically
takes the form of a mortgage or a charge. There are differences in
steps required for perfection or enforcement, depending on the
nature of the collateral taken over the equity or debt securities.
However, with respect to book-entry securities, special statutory
provisions would apply, which are discussed in greater detail in
section 2.3 below. For purposes of enforcement it is important to
note that under the laws of Singapore, a security certificate would in
the case of bearer securities embody the rights inherent in the asset.
In the case of registered securities, title is conferred via registration
but the certificate itself is still important as it is usually evidence of
title and possession of such certificate is necessary as it is an
important document that will ensure a smooth transfer of title to the
securities.

Mortgage

Where a creditor or financier obtains security in the form of a
mortgage, this would typically involve the mortgagor transferring
ownership of the asset that is the subject of the security to the
mortgagee. The transfer of ownership is subject to the mortgagor’s
right to redeem, which entitles the mortgagor to call for the retransfer
of ownership to the mortgagor when the secured debt is satisfied
(which is known as the mortgagor’s equity of redemption).



With respect to equity or debt securities, there is generally no formal
requirement on the agreement creating a mortgage over equity or
debt securities, except that under the Singapore Civil Law Act,
“promises to answer for the debt of another” must be in writing.5
Consequently, a mortgage created over the mortgagor’s certificated
securities must be in writing and signed if such mortgage were
created to secure obligations of third parties. However, there are also
practical issues to be taken into consideration when creating a
mortgage. For example, in the case of a mortgage of shares, a
mortgage is created through a transfer of title in the subject shares to
the mortgagee, following which the shares are registered in the
name of the mortgagee. Under the Companies Act however, the
mortgagor’s interest cannot be reflected in the share register. Hence,
in practice, the mortgage is effected by delivery of the share
certificate and an undated share transfer form, duly executed by the
mortgagor, together with a document setting out the circumstances
of the transfer and providing for retransfer to the mortgagor upon
repayment of the loan.

Finally, mortgages of equity or debt securities by Singapore
companies or any registered “foreign company” are subject to
requirements on registration of charges with the Accounting and
Corporate Regulatory Authority within 30 days of the creation of the
mortgage in the case where the document creating the charge is
executed in Singapore (and within 37 days after the creation of the
charge in the case where the document creating the charge is
executed outside Singapore), failing which the mortgage will be void
against the liquidator and any creditor of the company.

Charge

A charge is created by the contractual acts of the parties. Unlike a
mortgage, a charge takes effect by way of an agreement between
debtor and creditor without title or possession in the property passing
to the chargee (e.g., the secured party). In the event of default, the
chargee has the right to realize the charged property, through judicial



process, whether by way of order for sale or the appointment of a
receiver.

There is generally no formal requirement on the agreement creating
a charge over equity or debt securities, but formal requirements
would be required for “promises to answer for the debt of another,”
as in the case for mortgages to secure third-party debt as discussed
above.

Finally, charges of equity or debt securities by a Singapore company
or a registered “foreign company” are subject to requirements on
registration of charges, as in the case for mortgages as discussed
above.

Where there is more than one method of perfection, it is advisable
that all the methods of perfection be carried out to avoid any risk of
challenge by a competing claimant in the future. In Singapore, this
often involves either taking possession of the property, registration in
a public register, or the actual giving of notice depending on the
nature of the entity and the security. No taxes are payable to perfect
a security interest, although mortgages and charges over assets that
attract stamp duty (such as for immovable property, stock, and
shares) are chargeable up to a maximum of S$500.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Singapore

Perfection and priority of a security interest are dependent on the
nature of the collateral and the entity granting the security interest.
Once a security interest in a certificated security is perfected, it is
enforceable against a liquidator and other creditors of the pledgor.

A registrable charge that is not registered with the Accounting and
Corporate Regulatory Authority of Singapore (ACRA) within the
30/37-day time limit described above is void against the liquidator
and other creditors of the company. However, notwithstanding the
failure to register with ACRA, the underlying debt due from the



chargor to the chargee is generally not affected by the avoidance of
the charge against the liquidator and creditors.

Singapore courts generally follow common law priority rules such as
the rules governing legal and equitable interests and questions of
constructive notice of an interest. A legal mortgage on securities will
rank ahead of previously created equitable interests, provided that
the mortgagee had no actual or constructive notice of such interests
at the time of creation of the mortgage.

Generally, registrable security interests that have been registered will
have the following priority:
•    fixed charges, mortgages, or pledges will have priority over

uncrystallized floating charges, even if subsequently created. A
floating charge is a form of all encompassing corporate security
commonly found in English law-based jurisdictions (which
includes Singapore). The floating nature of the security allows the
chargor to deal with assets in the ordinary course of business
(e.g., inventory and receivables). It only becomes a fixed charge
on enforcement or crystallization; i.e., at this point the chargor
ceases to be able to deal with the assets subject to the floating
charge.

•    fixed charges and mortgages rank according to the date of
creation although care needs to be taken regarding the priority of
further advances if subsequent security is taken; and

•    floating charges rank according to the date of creation.

Creditors often enter into subordination arrangements in order to
contractually modify the priority position that the law confers on
them.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Singapore apply to (i)
the creation and perfection of a security interest, (ii) the effect of



perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Singapore?

Creation, Perfection, and Priorities

In the case of directly held uncertificated securities, the laws of
Singapore will apply to the creation, perfection, and priority of a
security interest due to the fact that the issuer is incorporated in
Singapore and the fact that the register is likely to be maintained in
Singapore.

Exercise of Remedies against Collateral

The laws of Singapore will apply to the exercise of remedies due to
the fact that the issuer is incorporated in Singapore and the fact that
the register is likely to be maintained in Singapore.

2.2 Choice of law: Other instances where Singapore’s law may apply

There are none as far as the authors are aware.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Singapore

In Singapore, a security interest in book-entry securities listed on the
Singapore Exchange Securities Trading Limited (SGX-ST) may only
be created as provided under the Securities and Futures Act or
under common law. The security that may be created is statutory
security or security created under common law. “Book-entry
securities” is a specific statutory term used in Singapore and
encompasses debt or equity securities, which meet the following
conditions:
•    The title certificates relating to such securities are deposited with

the Central Depository System (CDP).
•    The securities are transferable by way of book entry in the

depository register maintained by CDP, and not by way of an
instrument of transfer.



The person whose name appears on CDP’s register is deemed by
law to be the owner of the securities. In some respects, the term
“book-entry securities” may be narrower than the term
“uncertificated” securities because they typically do not extend to
unlisted securities. The discussion in the next few paragraphs
extends to “book-entry securities” as defined under the laws of
Singapore because they form the most significant portion of
securities, which are traded in Singapore and which are subject to
security interests created from time to time.

The method of perfection depends on how the security interest was
created. With respect to the creation of statutory security, a security
interest in book-entry securities may be created in favor of any
depositor (i) by way of assignment, by an instrument of assignment
in the prescribed form executed by the assignor, or (ii) by way of
charge, by an instrument of charge in the prescribed form executed
by the chargor. As such, a statutory security can only be created in
favor of an account holder or a depository agent (and not a sub-
account holder) and must be created by an instrument in a form
prescribed by the Securities and Futures Act. Consequently, in order
to take a statutory security, the creditor or financier must either hold
an account with the CDP or, be itself, a depository agent. In addition,
because of the inflexible nature of the form prescribed for creating
the statutory security, the nature of the security, the rights of the
creditor or financier as beneficiary of the security and the obligations
of the pledgor of the security are quite restricted and the holding of
such statutory security by a creditor or financier presents quite a
number of disadvantages.

Many financiers in Singapore choose to take “common law” security
over book- entry securities. Essentially, in order to create common
law security over book- entry securities, the pledgor of the security
and the creditor or financier would each open a sub-account with a
depository agent selected by, and which is acceptable to, the creditor
or financier. The pledgor and the creditor or the financier would then
enter into a security agreement under the terms of which, the
pledgor will, inter alia, charge in favor of, and assign to, the creditor



or financier all of its right, title, and interest in and to the sub-account
maintained by it with the depository agent, as well.

It bears to highlight from the outset that, under Singapore law, it is
possible to take collateral by means of a general security agreement.
As such, other than for equity and debt securities, creditors and
financiers often take general security over all other assets of the
debtor by way of a composite security document, called a debenture,
save to the extent that a statutorily prescribed form is required (e.g.,
to effect a legal mortgage over land or take a legal assignment over
book-entry securities). The security interests created by a debenture
usually incorporate fixed and floating charges. The debenture is
subject to registration requirements for perfection, as in the case for
equity and debt securities.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Singapore

Perfection and priority of a security interest are dependent on the
nature of the collateral and the entity granting the security interest.
Once a security interest in an uncertificated security is perfected, it is
enforceable against a liquidator and other creditors of the pledgor.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Singapore, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves, and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

The rights, title, and interest of the account holder against the
securities account provider can be separate from the underlying
securities in the securities account, although it is common to have
one security document to deal with both. In order to establish a



security interest over both the securities account and the securities
credited to such account, the method employed would have to be a
common law security. The statutory security option is only available
for creating a security interest over the securities themselves.
Perfecting a security interest over the securities account itself should
be sufficient to perfect the security interest over all the property
credited to such securities account.

The types of assets that can be deposited into a securities account
will depend on the terms of the securities account prescribed by the
particular securities account provider. For example, the Rules of
CDP prescribe that only eligible securities may be deposited with the
CDP, being securities that have been duly delivered (and where
applicable, accompanied by duly executed and properly stamped
instruments of transfer in favor of the CDP or its nominee); are
capable of being held on a fungible basis; are not subject to any
restrictions on foreign ownership unless otherwise agreed to by the
CDP; and are not subject to any restrictions on transferability in a
book-entry system unless otherwise agreed to by the CDP.

3.2 Choice of law: What law would a court in Singapore apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Singapore (or where Singapore’s law
governs the account, if relevant)
The law that would apply to the creation, perfection, and priority of
the security interest and exercise of remedies against the collateral
would be the law of the location of the collateral, which in this case
would be Singapore given that the account is located or maintained
with an intermediary in Singapore.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Singapore, and an Other
Jurisdiction’s law governs the account agreement



For the reasons provided in section 3.2, the law of Singapore would
apply. The law that governs the securities account agreement is
currently irrelevant in the Singapore context although it is worth
noting that there is an increasing push in other parts of the world to
adopt this as the governing law.6

3.3 Choice of law: Other instances where the law of Singapore may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Singapore, but the issuer of securities
credited to the securities account is organized under the law of
Singapore, would Singapore’s law apply?
In the case of securities that are maintained in a securities account
with a broker/ intermediary located outside of Singapore, where the
issuer is located is not relevant to the analysis.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Singapore, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Singapore, would
Singapore’s law apply, and if so, to what extent?

The law where the intermediary between the issuer and the
pledgor’s own intermediary is located is also irrelevant.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Singapore

In terms of perfection steps, notice of security should be given to the
relevant broker with whom the securities account is opened that the
security has been granted over the securities account unless the
person to whom security is granted is also the broker with whom the
securities account is opened.

Any charge granted by a Singapore company or a registered “foreign
company” over a securities account is subject to requirements on



registration of charges, as in the case for mortgages as discussed
above.

Where there is more than one method of perfection, it is advisable
that all the methods of perfection be carried out to avoid any risk of
challenge by a competing claimant in the future. The secured party
should therefore both register the pledge of the securities account
and notify the broker with whom the securities account was opened.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Singapore

Perfection and priority of a security interest are dependent on the
nature of the collateral and the entity granting the security interest.
Once a security interest in a securities account is perfected, it is
enforceable against a liquidator and other creditors of the pledgor.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Singapore, does
a deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

In Singapore, a deposit account does not constitute a category of
collateral that is separate from the cash deposited in the account.

4.2 Choice of law: What law would a court in Singapore apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Singapore (or where Singapore’s law governs the
account, if relevant)
The law that would apply to the creation, perfection, and priority of
the security interest and exercise of remedies against the collateral
would be the law of the location of the collateral, which in this case



would be Singapore given that the deposit account is located or
maintained with a bank in Singapore.

b. The deposit account is located in, or is maintained by a bank
located in, Singapore, and an Other Jurisdiction’s law governs the
account agreement
For the reasons provided in section 4.2(a), the law of Singapore
would apply. The law that governs the deposit account agreement is
irrelevant to the analysis.

4.3 Choice of law: Other instances where the law of Singapore may
apply

There are none as far as the authors are aware.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Singapore

Security over cash deposited in bank accounts (being chosen in
action) can be taken in the same way as receivables in the form of a
charge and assignment, and the principles and requirements in
relation to taking security over receivables apply. To better protect
the chargee’s (e.g., the secured party) interest in the deposits, such
account charge is often coupled with an assignment (with an express
or implied right for re-assignment) of all the chargor’s present and
future rights, title and interest in and to the account. Notice of the
charge and assignment should be given to the relevant bank holding
the deposit account.

In practice, it may be difficult to obtain a legal assignment or fixed
charge over cash deposited in a bank account unless the bank
account is opened with and controlled by the secured party. Where
that is not practicable or it is necessary to enable the chargor to
make withdrawals from the bank account freely, the secured party
may be left with taking only a floating charge over the account.

Any charge granted by a Singapore company or a registered “foreign
company” over a deposit account is subject to requirements on



registration of charges, as in the case for mortgages as discussed
above.

Where there is more than one method of perfection, it is advisable
that all the methods of perfection be carried out to avoid any risk of
challenge by a competing claimant in the future. The secured party
should therefore both register the charge and assignment and notify
the bank holding the deposit account.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Singapore

Perfection and priority of a security interest are dependent on the
nature of the collateral and the entity granting the security interest.
Once a security interest in a deposit account is perfected, it is
enforceable against a liquidator and other creditors of the pledgor.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Singapore

Capacity

Subject to any written law and to any limits contained in its
constitution, a company has full capacity to undertake any business,
do any act, or enter into any transaction. Nevertheless, where there
are restrictions placed on the capacity of a company and the
company acts beyond its capacity, under the Companies Act, no act
or purported act of a company and no conveyance or transfer of
property, whether real or personal, to or by a company shall be
invalid by reason only of the fact that the company was without
capacity or power to do such act or to execute or take such
conveyance or transfer.

However, while the lack of corporate power in the grant of security
does not invalidate the security per se, it may be asserted or relied



upon in proceedings against the company by any member of the
company, or where the company has issued debentures secured by
a floating charge over all or any of the company’s property, by the
holder of any of those debentures to restrain the doing of any act or
transfer of any property by the company. The court may, if the parties
are parties to the proceedings and if the court considers it to be just
and equitable, exercise discretion to set aside and restrain the
performance of the contract but allow for compensation for loss or
damage sustained.

As such, it is considered good practice when dealing with Singapore-
incorporated companies to examine the constitutional documents of
the company and to request board minutes, which specifically
authorize the transaction in question.

Financial Assistance

Separately, under the Companies Act, unless expressly permitted
under statute, there are restrictions against a public company or a
company whose holding company or ultimate holding company is a
public company, whether directly or indirectly, to give any financial
assistance for the purpose of or in connection with the acquisition or
proposed acquisition by any person of shares in the company or its
holding company or its ultimate holding company. Financial
assistance in this context includes the making of a loan and the
provision of security.7

There are, however, whitewash provisions available, including short-
form whitewash procedures that would enable the company to effect
a whitewash through, inter alia, board approval if doing so does not
materially prejudice the interests of the company or its shareholders
or the company’s ability to pay its creditors, or the passing of
shareholders’ and directors’ resolutions and lodgment of solvency
statements and papers with the public registry. Where the company
is unable to effect a short-form whitewash, parties have to bear in
mind that the need for public notification and objection period for a



long-form whitewash will mean that a timeframe of six to eight weeks
(assuming no objections) may be required.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Singapore
or any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Singapore?

Generally, there is no change, but if pledgor is organized under
Singapore or is registered as a foreign company, then the
registration requirements with ACRA as outlined above will apply.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Singapore, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

For ease of enforcement, if the jurisdiction where the collateral is (or
is deemed to be) located is Singapore (see section 1.1), or if the
company creating the security interest is incorporated in Singapore
or may otherwise be subject to Singapore insolvency proceedings,
which affects the enforcement of remedies, it would generally be
preferable for the security agreement to be governed by Singapore
law.

The type of security interest will depend on the type of collateral and
the commercial requirements of the parties (see sections P.1, 1.3,
and 2.3).

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Singapore

Proprietary claims have important advantages over nonproprietary
claims. If the claimant can identify his property in the hands of the



defendant, he will generally be entitled to recover that property in full
in priority to the claims of the general creditors of the defendant. He
will also normally be able to take advantage of any increase in the
value of the property. Further, he will also usually be able to claim
the income or fruits of the property from the date when it reached the
hands of the defendant, either the income or fruits of the actual
products, or if the property in question is or becomes money, interest
on that money.

Before any proprietary claim can be brought, the claimant must
identify his property in the hands of the defendant, which is a
process commonly expressed as “tracing.” “Tracing” is neither a
claim nor a remedy, but merely the process by which a claimant
demonstrates what has happened to his property, identifies its
proceeds and the persons who have handled or received them, and
justifies his claim that the proceeds can properly be regarded as
representing his property.

However, “tracing” does not affect or establish the claim, which will
depend on many factors, including the nature of the claimant’s
interest in the original asset. He will normally be able to maintain the
same claim to the substituted asset as he could have maintained to
the original asset. If he held only a security interest in the original
asset, he cannot claim more than a security interest in its proceeds,
but his claim may also be exposed to potential defenses as a result
of intervening events. There may be differences depending on
whether it is common law tracing or tracing in equity, as the attitudes
of the common law and of equity to tracing and proprietary claims
have always been quite distinct. Only the legal owner of property is
entitled to bring a proprietary claim at common law, whereas a
person who seeks to assert an equitable proprietary claim will be
relying on the existence of an equitable proprietary interest in the
property in question, which he will be endeavoring to enforce against
the defendant.

G.5 Rehypothecation of collateral under the law of Singapore



Rehypothecation of collateral, a practice typically done by banks and
brokers using for their own purposes assets that have been posted
as collateral by their clients, though possible, is uncommon in
Singapore as there are clear rules for segregation of customer
assets. In any event, there is a requirement to limit rehypothecation
to the size of customer assets, although there appears to be no legal
limit on the number of times collateral may be rehypothecated.
However, it should be noted that Singapore’s drive to implement the
Basel III liquidity coverage ratio framework on merchant banks has
also placed new regulations on the extent of rehypothecation.

G.6 Exercise of remedies under the law of Singapore

Subject to the terms of the security documents, a secured party can
generally enforce its security without court involvement. Enforcement
remedies can include the following, which are cumulative and not
mutually exclusive.

Possession

Where a secured party has taken a legal mortgage, it will have an
unqualified right to possession of the mortgaged property, regardless
of default on the part of the collateral giver. Unless expressly
provided, an equitable mortgage does not grant the secured party a
right to enter into possession without a court order for possession.

Sale

A secured party has a statutory power of sale if it is a mortgage that
is made by deed or is registered under the Land Titles Act.
Otherwise, the security document can also grant the secured party a
power of sale, which will arise when the security monies are due.
When exercising its power of sale, the secured party has a duty to
act in good faith and take reasonable steps to obtain the true market
value, the proper price, or the best price reasonably obtainable at the
time for the asset.

Receivership



A secured party who has taken a legal mortgage can appoint a
receiver when the mortgage monies become due. Otherwise, the
security document can also provide for the option of the secured
party to appoint a receiver in certain circumstances. The purpose of
appointing a receiver is to remove the management of the charged
property from the hands of the collateral giver and to place it in the
hands of a person chosen by the secured party. The appointment of
a receiver must be in writing. There is no need for a court order.

Foreclosure

In the case of a mortgage, the right to foreclose can exist under the
common law, statute, or an express contractual provision. The effect
of foreclosure is that the mortgagor’s equity of redemption is
extinguished as the mortgagee becomes the owner of the mortgaged
property absolutely and beneficially. Foreclosure requires judicial
approval and is very rarely used, due to the legislation protecting the
mortgagor’s interest.

 

1    Securities and Futures Act (Cap. 289, 2006 Rev. Ed.).
2    Id. § 2(1).
3    UCC § 8-102(a)(15).
4    See Macmillan Inc v Bishopsgate Investment Trust (No.3) [1996] 1 W.L.R. 387.
5    Civil Law Act (Cap. 43, 1999 Rev. Ed.) § 6(b).
6    See article 4(1) Hague Securities Convention. There has not been widespread

adoption of this convention and Singapore is not currently a signatory to this
convention.

7    Companies Act (Cap. 50, 2006 Rev. Ed.) §§ 76(1A), (2).
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Highlights

•    The responses below provide a high-level overview of the South
African legal position pertaining to creating and perfecting a
security interest in respect of securities and deposit accounts.

•   South African law applies to the creation and perfection of a
security interest in respect of assets located within South Africa.
With regard to certificated securities (securities evidenced by a
certificate), the location of the securities register will determine
whether the certificated securities are located in South Africa (the
location of the security certificate is not relevant and only serves
an evidentiary purpose). An issuer that is located in South Africa
must maintain the securities register in South Africa. In the case
of uncertificated securities, if the records thereof are maintained
by a South African registered central securities depositary (CSD)
or an authorized participant of a CSD, they will be deemed
located in South Africa, provided, however, South African high



courts may apply the principles of efficacy or convenience to
determine that the laws of an Other Jurisdiction apply, if remedies
warrant the application of such laws of an Other Jurisdiction.

•    A security interest in respect of securities and deposit accounts is
created upon the conclusion of a Cession Agreement
(substantively the same as a security agreement), subject to any
restrictions or limitations in the contractual arrangement relating to
the asset or the foundational documents of the issuer. A security
interest cannot be created over a securities account but may be
created over the securities deposited therein at the time of the
creation of such account or afterward. A security interest cannot
be created over cash credited to a deposit account but may be
created over the claim to payment that a pledgor has against a
bank.

•    A security interest may not be created if there exists any
restrictions or limitations in the contractual arrangement relating to
the asset or the foundational documents of the issuer. There are
frequently restrictions or limitations in the contractual arrangement
relating to bank accounts.

•    A security interest is perfected:
    in respect of a security interest created over certificated

security, upon entry into the Cession Agreement and while no
additional requirements are required to be met in order to
perfect such security interest, there has developed, for the
purposes of enforcement of such security interest, a standard
market practice of delivering the security certificate to the
secured party and both notifying the issuer of the certificated
security and requiring acceptance of the security interest by
such issuer.

    in respect of a security interest created over deposit accounts,
upon entry into the Cession Agreement and while no additional
requirements are required to be met in order to perfect such
security interest, a specific consent is usually required to be
obtained from the account bank to ensure that any restriction
or limitation contained in the underlying contractual
arrangement between the account bank and the pledgor has
been waived.



    in respect of a security interest in an uncertificated security, in
addition to the conclusion of the Cession Agreement, upon an
entry by the authorized user or the central securities depositary
participant (CSDP) in the securities account or central
securities account of the pledgor, reflecting the security
interest, the nominal value of the uncertificated securities, the
interests in the uncertificated securities that are pledged, and
the date of entry. Upon effecting the “flagging” of the securities
account pursuant to section 39 of the 2012 Financial Markets
Act (the Financial Markets Act),1 the pledged (flagged)
uncertificated securities may not be sold or dealt with in any
manner without the consent of the secured party. Additional
securities may be added to the account and depending on the
underlying Cession Agreement, these additional securities
could become subject to a security interest.

•    If the collateral is certificated securities located in South Africa
and the secured party is located in an Other Jurisdiction,
application for approval of the secured transaction from the
Financial Surveillance Department of the South African Reserve
Bank (FinSurv) must be made through an authorized dealer (e.g.,
any South African bank or bank with a branch in South Africa
authorized by FinSurv to deal in foreign exchange) and if
approved, such certificated securities must be endorsed with a
“non-resident” endorsement prior to any distributions or other
proceeds of such South African security being remitted to such
Other Jurisdiction secured party.

•    A security interest in proceeds of securities is not automatic; a
pledge must be granted in the claim to cash that may be received
in respect of such securities.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of South Africa for
purposes of creating and perfecting a security interest?



Currently, the concept of “securities” is defined and regulated in
terms of the Companies Act, 2008 (the Companies Act) and the
Financial Markets Act as follows:

“[S]ecurities” as defined in the Companies Act means any
shares, debentures or other instruments, irrespective of their
form or title, issued or authorized to be issued by a profit
company.

“[S]ecurities” as defined in the Financial Markets Act means—

(a) listed and unlisted—

(i) shares, depository receipts and other equivalent equities in public
companies, other than shares in a share block company as defined
in the Share Blocks Control Act, 1980 (Act No. 59 of 1980);2

(ii) debentures, and bonds issued by public companies, public state-
owned enterprises, the South African Reserve Bank and the
Government of the Republic of South Africa;

(iii) derivative instruments;

(iv) notes;

(v) participatory interests in a collective investment scheme as
defined in the Collective Investment Schemes Control Act, 2002 (Act
No. 45 of 2002),3 and units or any other form of participation in a
foreign collective investment scheme approved by the Registrar of
Collective Investment Schemes in terms of section 65 of that Act;
and

(vi)   instruments based on an index;

(b) units or any other form of participation in a collective investment
scheme licensed or registered in a country other than the Republic of
South Africa;



(c) the securities contemplated in paragraphs (a) (i) to (vi) and (b)
that are listed on an external exchange;

(d) an instrument similar to one or more of the securities
contemplated in paragraphs (a) to (c) prescribed by the Registrar
and Deputy Registrar of Securities Services to be a security for the
purposes of this Act;

(e) rights in the securities referred to in paragraphs (a) to (d), but
excludes—

(i) money market securities, except for the purposes of Chapter IV
(Custody and Administration of Securities) of the Financial Markets
Act; or if prescribed by the Registrar and Deputy Registrar of
Securities Services as contemplated in paragraph (d);

(ii) the share capital of the South African Reserve Bank referred to in
section 21 of the South African Reserve Bank Act, 1989 (Act No. 90
of 1989); and

(iii) any security contemplated in paragraph (a) prescribed by the
Registrar and Deputy Registrar of Securities Services.4

The term “debenture” is not defined in the Financial Markets Act or in
the Companies Act. A debenture is, however, generally understood
to refer to a written acknowledgment of existing indebtedness that is
provided by the issuing company to the holder. Debentures are
treated as a “debt instrument” under the Companies Act, which is
defined in the Companies Act:
•    to include any securities other than the shares of a company,

irrespective of whether or not issued in terms of a security
document, such as a trust deed; but

•    to exclude promissory notes and loans, whether constituting an
encumbrance on the assets of the company or not.

A “security document,” as defined in the Companies Act, “includes
any document by which a debt instrument is offered or proposed to



be offered, embodying the terms and conditions of the debt
instrument including, but not limited to, a trust deed or certificate.”5

It is evident from the above that the key element of a security under
the above-mentioned legislation is the granting of a right, or bundle
of rights, in favor of the holder with the corresponding obligation(s)
being imposed on the issuer to perform in respect of such right(s)
when called upon.

South African common law permits a security interest to be created
over this right (or bundle of rights) subject to any restrictions
applicable to the security, which would prevent a security interest
being created over such rights, for example a restriction in an
issuer’s constitutional documents or underlying documentation
relating to the securities, which either prevents, or creates conditions
(such as consent of the issuer) or a procedure for, the transfer of
securities issued by that issuer.

From the definition of securities as contained within the Companies
Act and the Financial Markets Act, it is evident that the term
“securities” does not encompass interests in business trusts or
partnerships and it would only encompass certain loan participations,
which fall into the categories referred to in the definitions above.

However, the mere fact that the partnership interest, interest in
business trusts or loan participations do not constitute a security as
defined in the above legislation does not mean that such assets are
precluded from being provided as collateral. A security interest may
be created in respect of any personal right subject only to any
restrictions on transfer or the creation of collateral inherent in that
right. Accordingly, because an interest in a partnership would
constitute such a personal right, provided that such partnership
rights are not subject to restrictions, which would prevent their
cession (for example arising out of a restriction on partnership
transfer in the partnership agreement governing the partnership), it
would be possible for a partnership interest to be the subject of a
security interest.



Perfection of a security interest in partnership rights, business trusts,
loan participations and limited liability companies would be automatic
upon the effectiveness of a Cession Agreement that grants a
security interest in partnership rights, business trusts, loan
participations, and limited liability companies—no further action
would be required.

P.2 Are debt securities treated differently from equity securities under
the law of South Africa for purposes of creating and perfecting a
security interest in such securities?

The creation of a security interest is dependent upon the right
underpinning the security interest or, put differently, the bundle of
rights underpinning the debt or equity security and whether there are
any prohibitions or restrictions applicable to the transfer of that
security or the creation of a security interest in that security.
Accordingly, South African law does not automatically treat debt
securities differently in the creation and perfection of security
interests.

However, the only basis upon which securities may differ in
treatment pertaining to the creation of a security interest would be
where the nature of the right itself, or the manner in which it was
granted, prohibits the encumbrance or transferability of such right. In
this regard, the constitutional documents of the issuer may impose
restrictions on the rights contained within equity securities, and the
underlying documentation relating to the debt securities may impose
restrictions on the rights contained within debt securities, in each
such case the securities may not be ceded as collateral without first
removing the restrictions.

P.3 Under what circumstances is intercompany debt a “security”
under the law of South Africa?

An intercompany debt would only be a “security” for the purposes of
the legislation referred to above where it falls within one or more of
the categories of securities as defined. An intercompany debt
incurred when an issuing company issues a debenture or note to a



holder that is within the same group of companies would, on this
basis, constitute a security.

1. Collateral Consisting of Directly Held
Certificated Securities

The concept of “certificated securities” is defined in the Companies
Act and the Financial Markets Act as securities evidenced by a
certificate. Given the certificate is only evidence of the right and not
the right itself, the current legal position in South Africa pertaining to
certificates issued with certificated securities is that such certificates
serve a purely evidentiary purpose.

It has been determined under South African law that the creation of a
security interest in respect of certificated securities is effected in
accordance with the common law position pertaining to a cession in
securitatem in debiti (pledge) or the pledging of a personal right.6

A cession in securitatem in debiti (pledge) operates in the following
manner:
•    the right and interest in the certificated security (evidenced by the

certificate), which will form the subject of the security interest, are
ceded in security by way of an agreement of cession (the Cession
Agreement);7

•    while the ownership of the certificated security is not transferred,
the rights and interests in it are transferred. Accordingly, the
secured party acquires quasi-possession in respect of the
certificated securities, but not ownership.8 The secured party is
therefore, unless otherwise provided in the Cession Agreement,
the only person that may enforce the rights and interests in the
certificated security.9 This position may be altered by the
provisions of the Cession Agreement (see section 41.1.1).

The Cession Agreement constitutes the instrument by which the
security interest is created and perfected in respect of personal
rights in intangible property. As such, under South African common



law, there are no formalities required for the perfection of the security
interests in respect of intangible property.

Accordingly, South African law provides that upon the successful
conclusion of Cession Agreement, and the concomitant creation of a
security interest in respect of certificated securities, the interest
becomes enforceable against third parties. No further acts are
necessary—there are no additional perfection requirements. There
have, nevertheless, developed accepted common practices resulting
in additional steps of delivery and which are practically important for
purposes of enforcement of security over certificated securities
(including, for instance, the delivery of the certificate evidencing the
securities and delivery of a notice to or acceptance by the issuer of
the securities).

1.1 Choice of law: What law would a court in South Africa apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of South Africa and the
certificates are located in South Africa
The Creation and Perfection (or Protection against Competing
Secured Parties or Other Claimants) of a Security Interest in Directly
Held Certificated Securities

The law applicable to securities is generally dependent upon the law
of the jurisdiction in which the securities are located (lex situs).

Accordingly, if a security is deemed to be situated in South Africa,
notwithstanding the provisions of the Cession Agreement, the South
African law requirements pertaining to the manner in which a
security interest is created and perfected must be adhered to
irrespective of where the Cession Agreement is concluded and the
agreed governing law of the agreement.

South African common law recognizes that the locality of a personal
right is generally determined by the jurisdiction in which the



obligations, in respect of the right, must be performed.

“Securities” as defined in the Companies Act and the Financial
Markets Act do not take the form of bearer securities wherein the
holder of the security is determined by the holder of the share
certificate. In terms of the Companies Act, a person is only regarded
as a holder of securities to the extent that such person is reflected as
the registered owner of such securities in the securities register of
the Issuer.

As such, the lex situs of securities is generally deemed to be the
jurisdiction in which the securities register of the issuer is kept.10

Accordingly, since an issuer incorporated in South Africa will
generally maintain its securities register within South Africa, a South
African court will generally apply South African law to the creation
and perfection of a security interest in terms of the principles set out
above.

The Effect of the Perfection (or Protection), Nonperfection, or Priority
of Such a Security Interest

As noted above, a South African court will apply South African law in
relation to the creation and perfection of a security interest over
certificated security deemed to be located in South Africa.
Certificated securities will be deemed to be located in South Africa if
the securities register is located in South Africa.

Once the security interest has been created upon entry into the
Cession Agreement, there are no additional requirements to perfect
such security interest.

The Exercise of Remedies against Such Collateral

A South African court will apply South African law to the creation and
perfection of a security interest over certificated security deemed to
be located in South Africa. Certificated securities will be deemed to



be located in South Africa if the securities register is located in South
Africa.

Furthermore, South African high courts have the inherent jurisdiction
to determine a matter on the basis of principles such as that of
efficacy or convenience. In such instances, a court may elect to
apply the law of any Other Jurisdiction if, in applying the principles of
efficacy or convenience, effect could be given to the relevant remedy
if the law of an Other Jurisdiction is applied.

In determining whether the courts should exercise its inherent
jurisdiction in this regard, a number of factors will be taken into
consideration such as the identity of the parties, the terms of the
Cession Agreement, the nature of the security forming the basis of
the collateral, etc.

However, in circumstances where the issuer of a security is located
within South Africa, performance in respect of the issuer obligations
under the security would generally occur within South Africa and as
such, it is likely that South African law will be applied.

b. The issuer is organized under the law of South Africa and the
certificates are located in an Other Jurisdiction
The Creation and Perfection (or Protection against Competing
Secured Parties or Other Claimants) of a Security Interest in Directly
Held Certificated Securities

Where the issuer of a certificated security is incorporated in South
Africa, and accordingly, the securities register is located in South
Africa, a South African court will apply South African law to the
creation and perfection of a security interest in directly held
certificated securities. The location of the security certificate in an
Other Jurisdiction is irrelevant to the choice of law.

The Effect of the Perfection (or Protection), Nonperfection, or Priority
of Such a Security Interest



Where the issuer of the certificated security is incorporated in South
Africa, and accordingly, the securities register is located in South
Africa, a court will apply South African law to determine the effect of
perfection (or absence thereof) and priority of a security interest in
directly held certificated securities. The location of the certificate in
an Other Jurisdiction is irrelevant to the choice of law.

The Exercise of Remedies against Such Collateral

Where the issuer of the certificated security is incorporated in South
Africa, and accordingly, the securities register is located in South
Africa, a court will apply South African law to determine the exercise
of remedies against such collateral. The location of the certificate in
an Other Jurisdiction is irrelevant to the choice of law.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in South Africa
The Creation and Perfection (or Protection against Competing
Secured Parties or Other Claimants) of a Security Interest in Directly
Held Certificated Securities

As noted above, under South African law, the location of a security is
not determined by the location of the security certificate but by the
location of the securities register of the relevant security. Accordingly,
South African law would not regard the location of the security
certificate within South Africa as being a relevant factor for
determining that the security is located in South Africa. The
securities register has to be located within South Africa in order for
South African law to determine that the security is located within
South Africa.

In the scenario where a security is issued by an entity outside of
South Africa, unless the securities register is located within South
Africa (e.g., in terms of a branch register), a court will apply the law
of the jurisdiction in which the security was issued to the creation
and perfection of a security interest in directly held certificated
securities.



Where a branch register is located in South Africa, a court may apply
South African law. However, as the obligations in respect of such
securities may only be performed in the Other Jurisdiction, it is likely
that a court will apply the law of the jurisdiction of the issuer to the
creation and perfection of a security interest in directly held
certificated securities.

The Effect of the Perfection (or Protection), Nonperfection, or Priority
of Such a Security Interest

Under South African law, the location of a security is not determined
by the location of the security certificate but by the location of the
securities register of the relevant security. Accordingly, South African
law would not regard the location of the security certificate within
South Africa as being a relevant factor for determining that the
security is located in South Africa.

In the scenario where a security is issued by an entity outside of
South Africa, unless the securities register is located within South
Africa (e.g., in terms of a branch register), a court will apply the law
of the jurisdiction in which the security was issued to the effect of the
perfection, nonperfection, and priority of a security interest in directly
held certificated securities.

Where a branch register is located in South Africa, a court may apply
South African  law. However, as the obligations in respect of such
securities may only be performed in the Other Jurisdiction, it is likely
that a court will apply the law  of  the jurisdiction of the issuer to the
effect of the perfection (or absence thereof) and priority of a security
interest in directly held certificated securities.

The Exercise of Remedies against Such Collateral

Under South African law, the location of a security is not determined
by the location of the security certificate but by the location of the
securities register of the relevant security. Accordingly, South African
law would not regard the location of the security certificate within
South Africa as being a relevant factor for determining that the



security is located in South Africa. The securities register has to be
located within South Africa in order for South African law to
determine that the security is located within South Africa.

In the scenario where a security is issued by an entity outside of
South Africa, unless the securities register is located within South
Africa (e.g., in terms of a branch register), a court will apply the law
of the jurisdiction in which the security was issued to the exercise of
remedies against such collateral.

As the obligations in respect of such securities may only be
performed in the Other Jurisdiction, it is likely that a court will apply
the law of the jurisdiction of the issuer to the exercise of remedies
against such collateral. However, the position pertaining to the
inherent jurisdiction of South African high courts as well as the
principle of efficacy referred to above may be applied to the extent
required.

1.2 Choice of law: Other instances where South Africa’s law may
apply

Other than in the instances of where (i) the securities register of the
issuer is located in South Africa or (ii) the principles of efficacy or
convenience require it, a court will not ordinarily apply South African
law.

FinSurv maintains control and monitors the flow of funds from South
African residents to nonresident (being any person that is not
permanently resident in South Africa). In the case of a nonresident
holding certificated securities located in South Africa, an authorized
dealer will be required to endorse such certificated securities with a
“nonresident” endorsement to appear on the certificate within 30
days of acquiring ownership of the shares. Failing to obtain FinSurv
approval prior to implementing a transaction will not make the
transaction void and it is possible to obtain approval ex post facto.11

In light of this, should the certificated securities not be endorsed, an



application may be made to FinSurv for approval and once approval
is received, any funds may then be remitted to the nonresident.

Application for approval from FinSurv is made through and facilitated
by “authorized dealers,” which are South African banks or banks with
branches in South Africa authorized by the Minister of Finance to
deal in foreign exchange. Authorized dealers are mandated to
administer exchange control regulations.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of South Africa

The Cession Agreement constitutes the instrument by which the
security interest is created and perfected in respect of certificated
securities. As such, under South African common law, there are no
formalities (including recording in the accounts of any relevant CSDP
or CSD) required for the perfection of the security interests that
differs from the requirements in the creation of security interests.

It is not necessary to effect physical delivery of the certificate
(including, share certificate) to create or perfect the security interest.
The certificate is issued purely for evidentiary purpose and does not
constitute the actual right itself. Although not a formality or even
necessary, it is common and recommended practice to deliver the
certificate evidencing the certificated securities to the secured party,
an instrument of transfer, which is commonly in the form of a transfer
form, and to provide notice to or acceptance by the issuer of the
securities. These additional steps of delivery reinforce the publicity of
the security interest, and upon enforcement of the security interest,
these documents may be used to procure registration of the
securities into the secured parties or a third-party purchaser’s name
thereby facilitating any enforcement. These steps are, however, only
of evidentiary value and a failure to take them will not result in a
security interest becoming unenforceable.

In addition, owing to the requirement that a private company should
restrict the transferability of its securities in some way, it is common
for the memorandum of incorporation of a private company to



include a requirement for the directors of the company to consent to
any transfer of the securities, including transfers constituting security
interest. If a private company does not restrict the transferability of its
securities, they will be regarded as being restricted by default. For
this reason and to overcome any practical difficulties in enforcing
security over securities in the issued share capital of a private
company, it is commonplace to obtain a board resolution from the
directors of the issuer resolving that the board provides its consent
upfront for purposes of any transfer of the securities arising as part
of enforcement of the security interest.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of South Africa

Under South African common law, if a security interest is granted to
two different secured parties in respect of the same security by way
of a cession in security (pledge), the security interest granted first in
time will have priority. As a general rule, security interests granted
earlier in time will therefore enjoy priority over those granted later in
time. The time of the grant is determined by the date of the Cession
Agreement. Parties cannot backdate a Cession Agreement.

However where the issuer actually performs in respect of any
obligation owed to the pledgor, by for example making payment of
dividends in respect of the securities to the pledgor prior to issuer
having been notified of the cession in security (pledge) and the fact
that it should perform in favor of the secured party (creditor),
tendering performance to the pledgor instead of the secured party,
by payment of the dividend to the pledgor, will validly discharge such
obligation of the issuer.

To avoid the consequence that the obligation is discharged and
negating any priority of claim, it is a recommended practice to
provide notice to the issuer of the securities (or the underlying
debtor) of, among other things, the security interest granted in favor
of the secured party (including notice that upon a default, the
performance of the obligation is to be tendered to the secured party)
and request that an acknowledgment by the issuer of such notice is



returned to the secured party. Any performance tendered by the
issuer (or underlying debtor) in noncompliance with the notice
following receipt of such notice will not validly discharge the
obligation.

A secured party who has a security interest in securities (or ceded in
securitatem in debiti), as collateral for a pledgor’s obligations, will
have priority with respect to such securities should the pledgor be
liquidated. The secured party (as a secured creditor) in this regard
will rank above preferent creditors and concurrent creditors in
insolvency proceedings, who have claims against the liquidated
estate, save for the liquidator’s claim for administration and
enforcement costs in the winding-up process. A secured party will
therefore have priority with respect to the securities over creditors
that have unperfected security interests in the securities and
creditors that perfected their security interests in the securities later
in time than the secured party.

2. Collateral Consisting of Directly Held
Uncertificated Securities

The concept of “uncertificated securities” is defined in the Financial
Markets Act as follows:

“[U]ncertificated securities” means—

(a) securities that are not evidenced by a certificate or written
instrument; or

(b) certificated securities that are held in collective custody by
a central securities depository or its nominee in a separate
central securities account,

and are transferable by entry without a certificate or written
instrument.



The Companies Act read together with the Financial Markets Act
provides that the record of uncertificated securities issued by an
issuer located in South Africa must be maintained by a South African
registered central securities depository or authorized participant of
such central securities depository. This will be the case even if
uncertificated securities are not credited to a securities account. This
record constitutes the uncertificated securities register of the issuer.

The creation and perfection of a security interest premised on
uncertificated securities are governed by section 39 of the Financial
Markets Act, which provides as follows:

39. Pledge or cession of uncertificated securities in securitatem
debiti

(1) (a) A pledge or cession in securitatem debiti, as constituted by an
agreement, in respect of uncertificated securities or an interest in
uncertificated securities held by a central securities depository,
participant, authorised user or nominee, as the case may be, must
be effected by entry in the central securities account or the securities
account, as the case may be, of—

(i) the pledgor in favour of the pledgee [secured party] specifying the
name of the pledgee [secured party], the number or nominal value of
the uncertificated securities, the interest in the uncertificated
securities pledged and the date of entry; or

(ii) the cedent in favour of the cessionary specifying the name of the
cessionary, the number or nominal value of the uncertificated
securities, the interest in the uncertificated securities ceded and the
date of entry, as the case may be.

(b) Uncertificated securities or an interest in uncertificated securities
referred to in paragraph (a) may not be transferred or otherwise dealt
with, and no instruction by the pledgor or cedent may be given effect
to, without the written consent of the pledgee [secured party] or
cessionary.



(c) The pledgee [secured party] or cessionary of uncertificated
securities or an interest in uncertificated securities referred to in
paragraph (a) is entitled to all the rights of a pledgee [secured party]
of movable property or cessionary of a right in movable property
pledged or ceded to secure a debt.

(d) A pledge or cession in securitatem debiti effected in accordance
with paragraph (a) is effective against third parties.

(e) Nothing in this section prejudices any power of a participant or
central securities depository, as the case may be, to effect a pledge
or cession in securitatem debiti to a person to whom the right to any
uncertificated securities or an interest in uncertificated securities
referred to in paragraph.(a) has been transmitted by operation of law.

(2) This section does not apply to an out-and-out cession12 in
respect of securities or an interest in securities and such a cession
must be effected in accordance with section 38 of the Financial
Market Act.

(3) An interest in respect of uncertificated securities may be granted
under this section, where applicable, and in the manner provided for
in the depository rules, and is effective against third parties, in
relation to a securities account, where such an interest extends to all
uncertificated securities standing to the credit of the relevant
securities account at the time the pledge is effected.13

Unlike in the instance of certificated securities, where the creation of
a security interest is governed by the principles of South African
common law, the creation of security interest in uncertificated
securities is, to the extent relating to perfection of the security
interest, governed by legislation.

The legislative position differs from that of the common law position
in that it distinguishes between the formalities required for the
creation of a security interest and the formalities required for the
perfection of the interest.



In accordance with section 39 of the Financial Markets Act, while the
creation of the security interest is still achieved by way of a cession
in securitatem in debiti (pledge) taking the form of the Cession
Agreement, the cession in securitatem in debiti (pledge) is only
perfected when the following formalities are followed:

An entry is made by an authorized user or CSDP in the securities
accounts or central securities accounts of the pledgor in favor of the
secured party reflecting the following:
(i)    that a cession in securitatem in debiti (pledge) has been entered

into in favor if the secured party;
(ii)   the nominal value of the uncertificated securities affected by the

pledge;
(iii)  the interests in the uncertificated securities that are pledged; and
(iv)  the date of the entry.

The above process has been described as statutory flagging, the
effect of which is that the pledged (flagged) uncertificated securities
may not be sold or dealt with in any manner without the consent of
the secured party.

Furthermore, it is evident from the wording of section 39 of the
Financial Markets Act that the perfection of security interests may
only be carried out by an authorized user or CSDP and not the
pledgor or the secured party.

2.1 Choice of law: What law would a court in South Africa apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of South Africa?

The Creation and Perfection (or Protection against Competing
Secured Parties or Other Claimants) of a Security Interest in Directly
Held Uncertificated Securities



Under South African law, the lex situs of securities is the jurisdiction
in which the securities register of the issuer is kept.14

While the Companies Act provides that the securities register of a
South African issuer is ordinarily located within the premises of the
issuer itself, uncertificated securities are treated slightly differently.

In terms of the provisions of the Companies Act read together with
the Financial Markets Act, the record of uncertificated securities
issued by an issuer located in South Africa must be maintained by a
South African registered central securities depository or authorized
participant of such central securities depository. This will be the case
even if uncertificated securities are not credited to a securities
account. This record constitutes the uncertificated securities register
of the issuer.

Accordingly, due to the legislative requirements set out above, the
securities register of uncertificated securities issued by a South
African issuer will be located within South Africa.

Accordingly, where the issuer (and the CSD and participant) is
located in South Africa, a court will apply South African law to the
creation and perfection of a security interest in terms of the principles
set out above.

The Effect of the Perfection (or Protection), Nonperfection, or Priority
of Such a Security Interest

Under South African law, the lex situs of securities is the jurisdiction
in which the securities register of the issuer is kept.15 The
Companies Act read together with the Financial Markets Act,
provides that the record of uncertificated securities issued by an
issuer located in South Africa must be maintained by a South African
registered central securities depository or authorized participant of
such central securities depository. This will be the case even if
uncertificated securities are not credited to a securities account. This
record constitutes the uncertificated securities register of the issuer.
Accordingly, due to the relevant legislative requirements, the



securities register of uncertificated securities issued by a South
African issuer will be located within South Africa, and because such
register is located in South Africa, a South African court will apply
South African law to determine the effect of the perfection (or
absence thereof) and priority of a security interest in directly held
uncertificated securities.

The Exercise of Remedies against Such Collaterals

Under South African law, the lex situs of securities is the jurisdiction
in which the securities register of the issuer is kept.16 The
Companies Act read together with the Financial Markets Act
provides that the record of uncertificated securities issued by an
issuer located in South Africa, must be maintained by a South
African registered central securities depository or authorized
participant of such central securities depository. This will be the case
even if uncertificated securities are not credited to a securities
account. This record constitutes the uncertificated securities register
of the issuer. Accordingly, due to the relevant legislative
requirements, the securities register of uncertificated securities
issued by a South African issuer will be located within a South
African and because such register is located in South Africa, a South
African court will apply South African law to the exercise of remedies
against such collateral.

2.2 Choice of law: Other instances where South Africa’s law may
apply

Other than when the record of uncertificated securities is maintained
by a South African registered central securities depository or
authorized participant of such central securities depository, South
African law will not be applicable.

In the case of a nonresident holding uncertificated securities located
in South Africa, the residential status of the electronic record of the
uncertificated shares will be flagged by the CSD and CSDP and



linked to the applicable nonresident accounts in the books of the
authorized dealer concerned.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of South Africa

In accordance with section 39 of the Financial Markets Act, while the
creation of a security interest in directly held uncertificated securities
is achieved by way of Cession Agreement, such security interest will
only be perfected if the following formalities are followed:

An entry is made by an authorized user or CSDP in the securities
accounts or central securities accounts of the pledgor in favor of the
secured party reflecting the following:
(i)    that a cession in securitatem in debiti (pledge) has been entered

into in favor of the secured party;
(ii)   the nominal value of the uncertificated securities affected by the

pledge;
(iii)  the interests in the uncertificated securities that are pledged; and
(iv)  the date of the entry.

The above process has been described as statutory flagging, the
effect of which is that the pledged (flagged) uncertificated securities
may not be sold or dealt with in any manner without the consent of
the secured party. Furthermore, it is evident from the wording of
section 39 of the Financial Markets Act that the perfection of security
interests may only be carried out by an authorized user or CSDP and
not the pledgor or the secured party.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of South Africa

Provided that the security interest is perfected in terms of section 39
of the Financial Markets Act, such securities are flagged against
being sold and/or dealt with without the consent of the secured party
and are enforceable against third parties.



However, section 40 of the Financial Markets Act codifies the
common law position set out in the certificated securities section in
that security interests granted earlier in time will enjoy priority over
those granted later in time.

In the case of uncertificated securities, priority is given to the security
interest first entered into the securities account or central securities
account.

Furthermore, section 46 of the Financial Markets Act provides that a
security interest that has been created and perfected in terms of
section 39 of the Financial Markets Act is effective against the
insolvency administrator and creditors in any insolvency
proceedings.

3. Collateral Consisting of Assets Credited to a
Securities Account

The concept of a “securities account” is defined in the Financial
Markets Act as follows:

“[S]ecurities account” means an account kept by—

(a) a participant or an authorised user for its own account or
for a client; or

(b) a nominee for a person for whom it acts as a nominee,

which reflects the number or nominal value of securities of each kind
held for its own account or on behalf of that client or person, as the
case may be, and all entries made in respect of such securities.

Furthermore, the concept of an “authorized user” or “participant”
includes such persons operating within the Republic of South Africa
as well as in an Other Jurisdiction. Accordingly, irrespective of
whether the securities account is kept by a South African or foreign
authorized user or participant, the provisions of the Financial



Markets Act will be applicable to the extent that the securities held in
the securities account have been issued by a South African entity.

Note that only uncertificated securities may be kept in a securities
account. Therefore, this section 3 concerns uncertificated securities
only.

3.1 Securities account as collateral: Under the law of South Africa, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Section 39(3) of the Financial Markets Act provides as follows:

(3) An interest in respect of securities may be granted under
this section, where applicable, and in the manner provided for
in the depository rules, and is effective against third parties, in
relation to a securities account, where such an interest
extends to all uncertificated securities standing to the credit of
the relevant central securities account or securities account at
the time the pledge is effected.

Accordingly, the above provision may appear to indicate that a
security interest may be created in respect of a securities account
itself, apart from the underlying securities.

However, it should be noted that the above provision similarly states
that the interest created in terms of section 39(3) of the Financial
Markets Act is in “respect of uncertificated securities” and not the
securities account itself.

Furthermore, the wording of the provision indicates that such an
interest extends to “all uncertificated securities standing to the credit
of the relevant securities account at the time the pledge is effected.”
Accordingly, this indicates that the pledge would be limited to the
uncertificated securities within the securities account at the time that
the interest is created and not the securities account itself.



Having regard to the above, the author is of the view that, currently,
a security interest cannot be created over a securities account.
Further, only securities, as defined in the Financial Markets Act, may
be credited to a securities account.

To the extent that securities credited to a securities account are
disposed of for cash or other cash proceeds of the securities are
received, additional security over the relevant deposit account into
which such cash is held must be obtained. This is provided that the
cash received is not being held by the CSDP in trust on behalf of the
client.

3.2 Choice of law: What law would a court in South Africa apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, South Africa (or where South African
law governs the account, if relevant)
The Creation and Perfection (or Protection against Competing
Secured Parties or Other Claimants) of a Security Interest in
Securities Credited to a Securities Account

A security interest may only be created over the securities credited
to a securities account (and not over the securities account itself).
Under South African law, the lex situs of securities is the jurisdiction
in which the securities register of the issuer is kept.17 The
Companies Act read together with the Financial Markets Act
provides that the record of uncertificated securities issued by an
issuer located in South Africa, must be maintained by a South
African registered central securities depository or authorized
participant of such central securities depository. This record
constitutes the uncertificated securities register of the issuer.
Accordingly, due to such legislative requirements, the securities
register of uncertificated securities issued by a South African issuer
will be located within South Africa and because such register is



located in South Africa, a South African court will apply South African
law to the creation and protection of a security interest in indirectly
held uncertificated securities credited to a securities account.

The Effect of the Perfection (or Protection), Nonperfection, or Priority
of Such a Security Interest

A security interest may only be created over the securities credited
to a securities account (and not over the securities account itself).
Under South African law, the lex situs of securities is the jurisdiction
in which the securities register of the issuer is kept.18 The
Companies Act read together with the Financial Markets Act
provides that the record of uncertificated securities issued by an
issuer located in South Africa, must be maintained by a South
African registered central securities depository or authorized
participant of such central securities depository. This record
constitutes the uncertificated securities register of the issuer.
Accordingly, due to such legislative requirements, the securities
register of uncertificated securities issued by a South African issuer
will be located within a South African register and because such
register is located in South Africa, a South African court will apply
South African law to determine the effect of perfection,
nonperfection, and priority of a security interest in indirectly held
uncertificated securities credited to a securities account.

The Exercise of Remedies against Such Collateral

A security interest may only be created over the securities credited
to a securities account (and not over the securities account itself).
Under South African law, the lex situs of securities is the jurisdiction
in which the securities register of the issuer is kept.19 The
Companies Act read together with the Financial Markets Act
provides that the record of uncertificated securities issued by an
issuer located in South Africa, must be maintained by a South
African registered central securities depository or authorized
participant of such central securities depository. This record
constitutes the uncertificated securities register of the issuer.



Accordingly, due to such legislative requirements, the securities
register of uncertificated securities issued by a South African issuer
will be located within a South African register, and because such
register is located in South Africa, a South African court will apply
South African law to exercise of remedies against such collateral,
including all of the indirectly held securities credited to a securities
account.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, South Africa, and an Other
Jurisdiction’s law governs the account agreement:

The Creation and Perfection (or Protection against Competing
Secured Parties or Other Claimants) of a Security Interest in
Securities Credited to a Securities Account

South African common law determines the “lex situs” of a personal
right in terms of the jurisdiction in which the corresponding
obligations of the right must be performed.

Having regard for the above, the “lex situs” of the securities account
will be the location of the intermediary.

Accordingly, where a securities account is with intermediary located
in South Africa, the court will apply South African law to the creation
of the security interest in the securities credited to the securities
account.

In order to enhance the protection conferred by the security over the
securities credited to the securities account, it is market practice for
the pledgor (debtor creating the security over the securities account)
to be required to notify the intermediary where the account is held,
informing it of the cession in security (pledge) and giving instructions
as to the operation of the account, particularly following the
occurrence of a default, which would entitle the secured party to give
instructions on the operation of the account.



The Effect of the Perfection (or Protection), Nonperfection, or Priority
of Such a Security Interest

A South African court will apply South African law to the perfection,
nonperfection, and priority of such security interest.

The Exercise of Remedies against Such Collateral

A South African court will apply South African law to the exercise of
remedies against such collateral.

3.3 Choice of law: Other instances where the law of South Africa
may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in South Africa, but the issuer of
securities credited to the securities account is organized under the
law of South Africa, would South Africa’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in South Africa, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in South Africa,
would South Africa’s law apply, and if so, to what extent?

South African law would apply to the statutory flagging of the
securities in a securities account as described in earlier paragraphs.

The Companies Act read together with the Financial Markets Act
provides that the record of uncertificated securities issued by an
issuer located in South Africa (and therefore the securities account),
must be maintained by a South African registered central securities
depository or authorized participant of such central securities
depository.

Therefore, such instances described are unlikely to arise.



3.4 Perfection and required steps to enforce a security interest
against third parties under the law of South Africa

In accordance with section 39 of the Financial Markets Act, while the
creation of a security interest in uncertificated securities credited to a
securities account is achieved by way of Cession Agreement, such
security interest will only be perfected if the following formalities are
followed:

An entry is made by an authorized user or CSDP in the securities
accounts or central securities accounts of pledgor in favor of the
secured party reflecting the following:
(i)    that a cession in securitatem in debiti (pledge) has been entered

into in favor of the secured party;
(ii)   the nominal value of the uncertificated securities affected by the

pledge;
(iii)  the interests in the uncertificated securities that are pledged; and
(iv)  the date of the entry.20

The above process has been described as statutory flagging, the
effect of which is that the pledged (flagged) uncertificated securities
may not be sold or dealt with in any manner without the consent of
the secured party. Furthermore, it is evident from the wording of
section 39 of the Financial Markets Act that the perfection of security
interests may only be carried out by an authorized user or CSDP and
not the pledgor or the secured party.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of South Africa

Provided that the security interest is perfected in terms of section 39
of the Financial Markets Act, such securities are flagged against
being sold and/or dealt with without the consent of the secured party
and are enforceable against third parties.

However, section 40 of the Financial Markets Act codifies the
common law position set out in the certificated securities section in



that security interests granted earlier in time will enjoy priority over
those granted later in time.

In the case of uncertificated securities, priority is given to the security
interest first entered into the securities account or central securities
account.

Furthermore, section 46 of the Financial Markets Act provides that a
security interest that has been created and perfected in terms of
section 39 of the Financial Markets Act is effective against the
insolvency administrator and creditors in any insolvency proceedings

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of South Africa,
does a deposit account constitute a separate category of collateral
and, if so, what kinds of assets can be credited to a deposit account?

South African law does not permit a security interest to be created in
respect of cash, as such no security interest can be created in
respect of the cash assets within a deposit account.

However, under South African common law, personal rights may be
the premise of a security interest. Accordingly, while a security
interest may not be created in respect of the cash assets in a deposit
account, the claim to such cash (claim for payment) that a person
would have against the bank may be ceded as security by way of a
cession in securitatem in debiti (pledge).21

However, it should be noted that it is common banking practice for a
bank to, in terms of its mandate with the client, prohibit the cession
of any rights in respect of a deposit account in which case a cession
in security (pledge) would not be possible unless the bank’s consent
is obtained. Banks would generally not withhold their consent
unreasonably.



4.2 Choice of law: What law would a court in South Africa apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, South Africa (or where South Africa’s law governs the
account, if relevant):
The Creation and Perfection (or Protection against Competing
Secured Parties or Other Claimants) of a Security Interest in a
Deposit Account

South African common law determines the “lex situs” of a personal
right in terms of the jurisdiction in which the corresponding
obligations of the right must be performed.

Accordingly, where a deposit account is with a South African
registered bank at a branch in South Africa, the court will apply
South African law to the creation and perfection of the security
interest in the deposit account.

In order to enhance the protection conferred by the security over the
deposit, it is market practice for the pledgor (debtor giving the
security over the deposit) to be required to notify the relevant bank
where the account is held, informing it of the cession in security
(pledge) and giving instructions as to the operation of the account,
particularly following the occurrence of a default, which would entitle
the secured party to give instructions on the operation of the bank
account.

The Effect of the Perfection (or Protection), Nonperfection, or Priority
of such a Security InterestThe Exercise of Remedies against Such
Collateral

Under South African common law, there is no distinction between the
formalities in the creation of the security interest and the perfection
of such security.



A court will apply South African law to determine the effect of
perfection, nonperfection, and priority of a security interest in a
deposit account that is maintained by a South African registered
bank at a branch in South Africa.

The Exercise of Remedies against Such Collateral

A court will apply South African law to the exercise of remedies
against collateral that is a deposit account that is maintained by a
South African registered bank at a branch in South Africa.

Furthermore, South African high courts have the inherent jurisdiction
to determine a matter on the premise of principle such as that of
efficacy. In such instance, a court may elect to apply the law of
another jurisdiction if, in applying the principles of efficacy, effect
could be given to the remedy if the law of another jurisdiction is
applied.

In determining whether the courts should exercise its inherent
jurisdiction in this regard, a number of factors will be taken into
consideration such as the nature of the parties, the terms of the
cession agreement, the nature of the security forming the premise of
the collateral, etc.

However, in this instance, as the deposit account is located at a
branch in South Africa, performance in respect of the deposit
account obligations would generally occur within South Africa, and
as such, it is likely that South African law will be applied.

b. The deposit account is located in, or is maintained by a bank
located in, South Africa, and an Other Jurisdiction’s law governs the
account agreement
The Creation and Perfection (or Protection against Competing
Secured Parties or Other Claimants) of a Security Interest in a
Deposit Account

Subject to the court’s inherent discretion to apply the law necessary
to give effect to principles of efficacy, a court will apply South African



law to the creation and perfection of a security interest in a deposit
account that is maintained by a South African registered bank at a
branch in South Africa.

The Effect of the Perfection (or Protection), Nonperfection, or Priority
of Such a Security Interest

Subject to the court’s inherent discretion to apply the law necessary
to give effect to principles of efficacy, a court will apply South African
law to determine the effect of perfection, nonperfection, and priority
of a security interest in a deposit account that is maintained by a
South African registered bank at a branch in South Africa.

The Exercise of Remedies against Such Collateral

Subject to the court’s inherent discretion to apply the law necessary
to give effect to principles of efficacy, a court will apply South African
law to the exercise of remedies against collateral that is a deposit
account maintained by a South African registered bank at a branch
in South Africa.

4.3 Choice of law: Other instances where the law of South Africa
may apply

Other than with respect to a deposit account maintained by a South
African registered bank at a branch in South Africa or where applying
South African law will give effect to principles of efficacy, a court will
not apply South African law.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of South Africa

A Cession Agreement constitutes the instrument by which the
security interest in a deposit account is created and perfected. As
such, under South African common law, there are no formalities
required for the perfection of the security interests in deposit
accounts.



4.5 Effect of an enforceable security interest against third parties and
priority under the law of South Africa

Under South African common law, if a security interest is granted to
two different secured parties in respect of the same deposit account
by way of a cession in security (pledge), the security interest granted
first in time will have priority. As a general rule, security interests
granted earlier in time will therefore enjoy priority over those granted
later in time. The time of the grant is determined by the date of the
Cession Agreement. Parties cannot backdate a Cession Agreement.

To avoid the consequence that the obligation is discharged and
negating any priority of claim, it is a recommended practice to
provide notice to the bank maintaining the deposit account (or the
underlying debtor) of, among other things, the security interest
granted in favor of the secured party (including notice that upon a
default, the performance of the obligation is to be tendered to the
secured party) and request that an acknowledgment by the issuer of
such notice is returned to the secured party. Any performance
tendered by the issuer (or underlying debtor) in noncompliance with
the notice following receipt of such notice will not validly discharge
the obligation.

A secured party who has a security interest in a deposit account (or
ceded in securitatem in debiti), as collateral for a pledgor’s
obligations, will have priority with respect to such securities should
the pledgor be liquidated. The secured party (as a secured creditor)
in this regard will rank above preferent creditors and concurrent
creditors. A secured party will therefore have priority with respect to
the deposit account over creditors that have unperfected security
interests in the deposit account and creditors that perfected their
security interests in the deposit account later in time than the
secured party in insolvency proceedings, who have claims against
the liquidated estate, save for the liquidator’s claim for administration
and enforcement costs in the winding-up process.

G. General Issues



G.1 Corporate authority issues for the pledgor that may arise under
the law of South Africa

Corporate authority issues in respect of the pledgor arise either as a
result of (A) statutory requirements, (B) limitations in the
constitutional documents of the pledgor, or (C) the nature of the
issuer of the securities. In addition, certain steps are required to be
taken depending on the nature of the issuer of the securities.

With regard to the statutory requirement and to the extent that the
pledgor is incorporated in South Africa, a pledge given by such
pledgor in relation to the obligations of a related or interrelated
person, as defined in section 2 of the Companies Act, may constitute
financial assistance within the meaning of sections 44 and 45 of the
Companies Act. Under sections 44(3) and 45(3) of the Companies
Act, the company may provide financial assistance, if (A) the
financial assistance is given pursuant to a special resolution of its
shareholder(s) adopted within the previous 2 years, which approved
the financial assistance either for the specific recipient or generally
for a category of potential recipients (and the specific recipient falls
within that category), and (B) the board of directors of the company
is satisfied that immediately after providing the financial assistance,
the company would satisfy the solvency and liquidity test, as
contemplated in section 4 of the Companies Act and the terms under
which the financial assistance is proposed to be given are fair and
reasonable to the company.

Under the Companies Act, the resolution by the board of the
company to provide the financial assistance, or an agreement
providing the financial assistance, is void to the extent inconsistent
with section 44 or 45 of the Companies Act. These sections should
be considered in the particular circumstances.

In addition, there may be instances where the pledgor is a regulated
entity, which is limited from providing security by legislation. In terms
of sections 29(4) and 36(6)(i) of the Insurance Act 18 of 2017, an
insurer is not permitted, among other things, to encumber its assets
or, by means of suretyship or any other form of personal security



(whether under a primary or accessory obligation), give security in
relation to obligations between other persons, without the approval of
the Registrar of Long-term Insurance or Registrar of Short-term
Insurance, as the case may be.22 There may also be other regulated
entities that are prohibited in full or part by legislation from providing
security on securities or deposit accounts.

With regard to the limitations in the constitutional documents of the
pledgor, instances may arise in the constitutional documents of the
pledgor (including shareholders agreement) that limit or restrict the
ability of the pledgor to grant security, which may be a limitation or
restriction that is absolute or subject to meeting certain additional
requirements.

Corporate authority issues may arise in the instance where the
securities forming the premise of the security interest are restricted
in some manner either in terms of a shareholders’ agreement or the
Memorandum of Incorporation of the issuer.

In the event that the issuer is a listed company, regulatory issues
pertaining to the listing requirements of the Johannesburg Stock
Exchange (also known as JSE Limited) or one of South Africa’s
smaller exchanges may become applicable. Any approval or post-
notification requirements in that regard should be adhered to.

Furthermore, to the extent that the issuer is a financial institution,
there may be additional regulatory approvals that may need to be
sought. For example, in the instance where the issuer is an
insurance company, approval is required prior to such company
encumbering is assets, which may include securities held on its
balance sheet.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of South
Africa or any particular Other Jurisdiction, or if the pledgor’s chief
executive office is located in South Africa?



No, the location of the pledgor is not a relevant factor in the security
interest inquiry or in respect of the perfection of the security interest
(where applicable).

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of South Africa, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

It is recommended that the Cession Agreement specifically state the
applicability of South African law in instances where principles of
efficacy and convenience may require the application of South
African law in order to give effect to a particular remedy. Such
instances include the following:
•    where the issuer may constitute an “external company” as

contemplated in the Companies Act;
•    where the currency denomination value of the securities is in

South African rands; and
•    where the circumstances of the agreement of such a nature that

enforcement of the security would need to occur in South Africa.

This would be recommended where the principles of efficacy and
convenience may require the application of U.S. law to give effect to
a particular remedy, despite the security being located within South
Africa.

However, this may not result in the automatic application of U.S. law,
especially where the issuer is within South Africa.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of South Africa



In accordance with the common law principles pertaining to a
cession in securitatem in debiti (pledge), it should be noted that in
the creation of security interests (i) the secured party attains quasi-
possession in respect of the securities pledged and (ii) the pledgor
retains the bare dominium rights in respect of the securities.23 While
the pledgor retains bare dominium ownership of the securities, the
secured party is the only person who may enforce the rights
embodied in the securities.24 This position may be altered by the
provisions of the Cession Agreement.

The security interest created in respect of the original collateral
would also include all rights that are derived from the original
collateral, including all rights and benefits in respect of the original
collateral and any monies and proceeds that accrue by virtue of the
quasi-possession of the original collateral.

The security interest in the proceeds derived from the original
collateral will not subsist if (A) the proceeds are credited to a
securities account or deposit account that is not held by the secured
party or subject to the secured party’s security interest or (B) a third-
party debtor tenders bona fide performance to the pledgor contrary
to the security interest.

Fungible property transferred to be held by another person with
similar fungible property results in the mixing of the fungible property
and the transfer of ownership in the fungible property to such other
person. Fungible property (which includes cash) is not individually
identified and instead may be described by weight, number, or
dimensions. In the current context, a security interest in cash
proceeds will not subsist if those proceeds are received into a
deposit account not held by the secured party or a deposit account
that is not subject to the secured party’s security interest.

In the event that the issuer tenders bona fide performance in respect
of any obligation owed to the pledgor by, for example, making
payment of dividends in respect of the original collateral, to the
pledgor prior to the issuer having been notified of the cession in



security (pledge), tendering performance to the pledgor instead of
the secured party, by payment of the dividend to the pledgor, will
validly discharge such obligation of the issuer.

To avoid the consequence that the obligation is discharged in favor
of the pledgor, it is a recommended practice to provide notice to the
issuer of the securities (or the underlying debtor) of the security
interest granted in favor of the secured party (including that upon a
default, the performance of all obligations is to be tendered to the
secured party) and request that the issuer returns to the secured
party an acknowledgment of such notice. Any performance tendered
by the issuer (or underlying debtor) in noncompliance with the notice
following receipt of such notice will not validly discharge the
obligation.

G.5 Rehypothecation of collateral under the law of South Africa

Under South African law, the collateral provider (pledgor) and the
secured party (the secured party) may validly agree that the secured
party may use the collateral pledged (or pledged and ceded in
security) to it. Such an agreement (pactum anti-chresis) properly
constructed (i) would not adversely affect the validity, continuity, or
priority of the security interest in the collateral validly created and
perfected prior to such use and (ii) may also entitle the secured party
to retain any fruits derived from the collateral.

Subject to the terms of the relevant agreement governing the use of
the collateral, pledging, or rehypothecating collateral comprising
securities, disposing of such securities under a securities repurchase
agreement and selling such securities would be permissible.

G.6 Exercise of remedies under the law of South Africa

The extent of the remedies and the secured party’s ability to exercise
such remedies is, to an extent, governed by the provisions of the
Cession Agreement. Accordingly, the Cession Agreement should
provide for the remedies available to the secured party in the event
of debtor’s default.



In the event the Cession Agreement is silent in this regard, the
common law recognizes that upon a debtor’s default, the secured
party may enforce its rights in terms of the security interest, including
enforcing its rights in terms of the securities and utilizing any
proceeds or dividends received in this regard toward the satisfaction
of the loan.25 No judicial process is required for this purpose
because by way of the cession in security (pledge), the secured
party is treated as already being in possession of the relevant rights.

Any proceeds acquired over the satisfaction of the loan must be
returned to the pledgor.26

The taking over of a security into the name of the creditor, either as a
final or intermediary step in security enforcement, may be restricted
by the prohibition under common law of the pactum commissorium,
which prevents a creditor from appropriating the assets of the debtor
in discharge of the debt. However, South African courts have allowed
a secured creditor to do so provided the secured creditor gives fair
value in respect of the ceded assets so appropriated. Therefore, it is
common in a cession agreement for the parties to agree a
mechanism to determine fair value of the ceded assets should the
secured creditor become entitled to exercise its rights on the
occurrence of a default.

Furthermore, notwithstanding the above, South African courts have
held that a debtor may seek the protection of the court if, upon any
just ground, he can show that, in carrying out the Cession
Agreement as contemplated above, the creditor has acted in a
manner that has prejudiced the debtor.27

Finally, it should be noted that exchange control regulations must be
adhered to in giving effect to exercising remedies and assessed
depending on the relevant facts and circumstances. In general,
exchange control regulations operate to require the FinSurv to
provide approval for any South African resident to give security in
favor of a nonresident to transfer any assets from South Africa or to
make any payment to a nonresident.



The enforcement or exercise of certain remedies may be subject to
prior regulatory approvals (including competition authorities, the
Department of Minerals & Energy Affairs [in respect of security given
by mining companies], gambling boards, liquor licensing authorities,
and telecoms authorities). In general, most regulators restrict a
change of control of an entity resulting in a loss of a controlling stake
that falls below a certain threshold or the ability to control the
business of such entity. There are instances where regulators restrict
a change of shareholding at lower levels, such as the gambling
boards that regulate approval for transactions that resulting in
changes in shareholding of 5 percent or more.

If the enforcement or exercise of certain remedies would result in a
“merger” as defined in and for the purposes of the Competition Act,
1998 (either as a result of the secured party, or any third party to
whom the collateral may be disposed of, acquiring a controlling
interest in the relevant firm or assets), it will be notifiable to and
subject to approval by the South African competition authorities.
Under Practitioner Update, Issue No. 4, published by the
Competition Commission in relation to “risk mitigation financial
transactions,” a company that is a registered bank under the Banks
Act, 1990, is exempt from the relevant notification requirements for a
period of 24 months from the date on which it “assumes control over
the security interest.”

 

1    Financial Markets Act 19 of 2012 § 39.
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Highlights

•    Under Korean law, there is no common statutory definition of a
“security” that is applicable to the creation or exercise of a
security interest, and there is also a principle that is generally
accepted in practice that a “security” can be created or issued
only if the creation or issuance of such security is expressly
provided under the law. Accordingly, the method for creation and
perfection of a security interest over securities is different based
on the type of security and is prescribed under the relevant law
that defines such type of security.



•    For both certificated and uncertificated securities issued by a
Korean issuer, Korean law will apply to (i) the creation and
perfection (or protection against competing secured parties or
other claimants) of a security interest over such securities, (ii) the
effect of the perfection (or protection), nonperfection, or priority of
such security interest, and (iii) the exercise of remedies against
such security interest, subject to certain exceptions with respect
to bearer form securities.

•    For both certificated and uncertificated securities issued by a
non-Korean issuer, the creation of a security interest over
securities is governed by the governing law of the relevant
securities. The “governing law of the relevant securities” in this
case is not entirely clear and there is no established precedent or
theory.

•    Electronic securities1 can be held and traded through securities
accounts opened with the Korea Securities Depository (the KSD)
or participant custodians of the KSD. The securities accounts
established with the KSD or its participants and the electronic
securities therein are regulated under the Act on Electronic
Registration of Stocks, Bonds, Etc.2 (the Electronic Securities
Act), which became effective on September 16, 2019. However,
the governing law applicable to the security interest over
securities issued by a foreign issuer and credited to the securities
accounts in the KSD electronic registration system is unclear and
there does not seem to be any established precedent or theory.

•    For deposit accounts, Korean law will apply to all of (i), (ii), and
(iii) above, if the agreement governing the deposit account is
governed by Korean law.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of South Korea for
purposes of creating and perfecting a security interest?

Under Korean law, a “security” is generally understood as an interest
represented by a certificate with proprietary value, all or a portion of



which is created, exercised, or transferred through such certificate.
There is no common definition of a “security” provided under the
statutes in Korea that is applicable to the creation or perfection of a
security interest. Note that the Financial Investment Services and
Capital Markets Act3 (the FSCMA) provides for a definition of a
“security” but such definition is generally used for regulatory
purposes (such as permits and licenses) and is less relevant for the
purpose of creating and perfecting a security interest.

Further, under Korean law, there is also a principle that is generally
accepted in practice that a “security” can be created or issued only if
the creation or issuance of such security is expressly provided under
the law. For instance, shares of a corporation, corporate bonds, or
convertible bonds, which are considered as “securities,” can be
issued because such types of securities are specifically provided
under the Korean Commercial Code.4 Similarly, beneficial interests
in a trust can be issued in the form of securities since that is
specifically provided under the FSCMA. However, loan participations
cannot be considered securities since there is no specific statutory
provision that provides for such type of securities.5

P.2 Are debt securities treated differently from equity securities under
the law of South Korea for purposes of creating and perfecting a
security interest in such securities?

Under Korean law, the method for creation and perfection of a
security interest over securities is different based on the type of such
securities and is prescribed under the relevant law as further
discussed below, but as a general matter, debt securities are not per
se treated differently from equity securities for purposes of creating
and perfecting a security interest over such securities solely because
they are equity securities or debt securities. In particular, for the
purpose of creation and perfection of a security interest, Korean law
does not distinguish between debt securities and equity securities
that are registered through a KSD electronic registration system (i.e.,
held through a securities account), as discussed in further details
below.



P.3 Under what circumstances is intercompany debt a “security”
under the law of South Korea?

In Korea, intercompany debt is typically created in the form of a loan
or a corporate bond, and a corporate bond would constitute a
“security,” whereas a loan is regarded as a “contract” and is not a
“security.”

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in South Korea apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of South Korea and the
certificates are located in South Korea
A Korean court would apply Korean law for all of (i), (ii), and (iii)
above. Under the Private International Law of Korea6 (the PIL), a
security interest created over the securities of an issuer organized in
South Korea is governed by the governing law of such securities.7 In
this case, Korean law will be the governing law of such securities.8

b. The issuer is organized under the law of South Korea and the
certificates are located in an Other Jurisdiction
In this case, a Korean court would in principle apply Korean law for
all of the questions (i), (ii), and (iii) above. However, if certain
securities are issued in bearer form by a Korean issuer and the
certificates representing such bearer form securities are located in
an Other Jurisdiction, the Korean court would apply the law of such
Other Jurisdiction for the question (i) above under PIL, which
provides that the acquisition or disposition of the security interest
relating to bearer form securities shall be governed by the law of the
jurisdiction where the bearer form securities are located.9 Even in
such case, the legality and effectiveness of the bearer form



securities issued by the Korean issuer will be governed by Korean
law, and questions (ii) and (iii) above will also be governed by
Korean law, to the extent they pertain to the rights and obligations
vis-à-vis the Korean issuer.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in South Korea
Under the PIL, the creation of a security interest in the securities
shall be governed by the governing law of the relevant securities.10

The “governing law of the relevant securities” in this case is not
entirely clear and there is no established precedent or theory. It
would generally mean the law of the Other Jurisdiction where the
issuer of such securities is organized; however, there is a possibility
that it could mean the governing law as stated in the relevant
instrument to be the governing law of such securities (particularly in
the case of debt securities).

Notwithstanding the foregoing, with respect to bearer form securities
that are issued by an issuer organized under the law of an Other
Jurisdiction, to the extent the certificates representing such bearer
form securities are physically located in Korea, the Korean court will
apply Korean law for the question (i) above. However, the legality
and effectiveness of the bearer form securities will continue to be
governed by the governing law of such securities (instead of the laws
of Korea where the bearer form securities are located), and the
questions (ii) and (iii) above will also be governed by the law of the
governing law of such securities, to the extent they pertain to the
rights and obligations vis-à-vis the issuer organized under the law of
the Other Jurisdiction.

1.2 Choice of law: Other instances where South Korea’s law may
apply

Under article 9 of the PIL, as a general matter, even if a foreign law
is designated as the governing law, under other provisions of the
PIL, Korean law can apply in cases where the conflict-of-law rules
under such foreign law mandate that Korean law should apply. For



instance, under section 1.1(b) above, while the PIL provides that the
creation and perfection of a security interest in the bearer form
securities are governed by the law of an Other Jurisdiction, if the
conflict-of-law rules of such Other Jurisdiction mandate that the law
of the jurisdiction of organization of the issuer should apply in such
case, the Korean court can apply Korean law.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of South Korea

Under Korean law, the method for the creation and perfection of a
security interest in certificated securities is provided for each type of
securities and such method is different depending on the type of
securities and the type of security interest being created or
perfected. Most common types of security interest used in practice
are (i) pledge (“jil-kwon” in Korean) and (ii) yangdo-dambo (i.e.,
transfer of ownership title for the purpose of creating a security
interest). Discussed below are the required steps for the creation
and perfection of a pledge interest in shares of a corporation,
corporate bonds, and trust beneficiary certificates.

Shares of a Corporation11

The most common form of a security interest in shares of a Korean
joint stock corporation is the pledge, which may be either a
registered or unregistered pledge. While the registered pledge has a
security interest in dividends or other distributions on the shares, the
unregistered pledge does not have such right.

An unregistered pledge of certificated shares can be created and
perfected simply by delivery of the share certificates representing the
pledged shares to the pledgee (without having to register such
pledge in the shareholders’ registry).12 Further, in order for the
pledgee to enforce the pledge vis-à-vis the issuer or a third party, the
pledgee must continue to possess the share certificates.



A registered pledge in certificated shares can be created and
perfected by (i) the delivery of the share certificates representing the
pledged shares to the possession of the pledgee, (ii) registering the
name and address of the pledgee in the shareholders’ registry of the
issuer, and (iii) recording the pledgee’s name on the share
certificates. In order to ensure the effectiveness of the pledge vis-à-
vis the issuer or a third party, the pledgee must continue to possess
the share certificates.

Corporate Bonds

With respect to the corporate bonds issued in registered form, a
pledge can be created and perfected by (i) delivery of the bond
certificates to the pledgee, (ii) registering the name and address of
the pledgee in the bondholders’ registry of the issuer, and (iii)
recording the pledgee’s name on the bond certificates. In order to
ensure the effectiveness of the pledge vis-à-vis the issuer or a third
party, the pledgee must continue to possess the bond certificates.13

With respect to the corporate bonds issued in bearer form, a pledge
can be created and perfected simply by delivery of the bond
certificates to the possession of the pledgee.

Trust Beneficiary Certificates

Under the FSCMA and the Trust Act,14 trust beneficiary certificates
(i.e., certificates representing the trust beneficiaries’ interests in the
trust) can be issued either as securities or non-securities. Trust
beneficiary certificates that are issued as non- securities just serve
as an evidence of the trust agreement.

Trust beneficiary certificates as securities can be issued either in
registered form or bearer form.15 With respect to the trust beneficiary
certificates as securities either in registered form or bearer form, a
pledge can be created and perfected by the delivery of the physical
trust beneficiary certificates to the pledgee. Further, in order for the
pledgee to enforce the pledge vis-à-vis the trustee or a third party,



the pledgee must continue to possess the trust beneficiary
certificates.

Methods of Perfection

As discussed above, most common types of security interest used in
practice are (i) a pledge and (ii) yangdo-dambo.

While the creation of a pledge interest permits the debtor to retain
ownership title to such collateral, yangdo-dambo requires transfer of
ownership title to the creditor for the purpose of a security interest.
The steps that are required to create yangdo-dambo under Korean
law are not materially different from the steps that are required to
create a pledge under Korean law. In the case of shares of a
corporation, yangdo-dambo requires the delivery of the share
certificates and the registration of the title transfer in the
shareholders’ registry of the issuer. In the case of corporate bonds,
yangdo-dambo requires the delivery of bond certificates and (in the
case of registered bonds) the registration of the title transfer in the
bondholders’ registry of the issuer.

Yangdo-dambo and pledge provide similar protection as a security
interest. Both yangdo-dambo and pledge allow the disposition of
collateral in any manner as provided in the relevant security
agreement, and both are treated as security interests (rather than
ownership) in the court-supervised bankruptcy proceedings or
rehabilitation proceedings. While yangdo-dambo is more widely used
for certain types of properties such as tangible equipment and
inventory, a pledge is more commonly used for securities such as
stocks and corporate bonds.

Rights Embodied in the Security Certificate

As discussed above, the delivery of physical certificates representing
the relevant securities (e.g., share certificates, bond certificates) to
the pledgee is required (and is sufficient in the case of shares) in
order to create the pledge in such securities. In addition, the pledgee
needs to maintain the possession of such security certificates in



order to ensure the effectiveness of the pledge and enforce its
security interest.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of South Korea

Once the creation and perfection of a security interest in securities
are completed in accordance with the required steps as discussed
above, the pledgor is prohibited from transferring or otherwise
disposing of the relevant securities and the pledgee may exercise its
security interest to satisfy the pledgor’s obligations upon an event of
default under the pledge agreement (such as the pledgor’s failure to
fulfill any of its secured obligations). Once the pledge is created and
perfected, the pledgee will have priority over all unsecured creditors
of the pledgor and any subsequent secured creditors whose security
interest is created and perfected after the creation and perfection of
the relevant pledge. The priority of the pledge is determined based
on the sequential order that such pledge has been created and
perfected, and there are no steps that need to be separately
undertaken in order to establish priority.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in South Korea apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of South Korea?

Korean law provisions that allow the issuance of securities generally
provide for the issuance of physical certificates, and there is no
statute or law (other than the Electronic Securities Act) that generally
allows the issuance or use of the uncertificated securities. Instead,
the statute or law relating to each type of security from time to time
includes the provisions relating to the use of the securities in the



uncertificated form. In addition, there are certain special laws that
provide for the issuance of certain securities in uncertificated form.
For instance, while the stock of a Korean corporation can be
transferred only by the delivery of physical share certificates, a
shareholder can transfer or pledge its shares without using the
physical certificates if the issuer of the shares fails to issue the share
certificates within six months after the issuance of the shares. The
Trust Act has a similar provision relating to the transfer or pledge of
the trust beneficiary certificates when the trustee fails to issue the
trust beneficial certificates within six months.

In this regard, a Korean court would apply Korean law for all of (i),
(ii), and (iii) above in the case where the issuer of the uncertificated
securities is organized under Korean law. Different provisions of
Korean law would apply depending on the types of securities in
question, as is the case with the creation of a security interest in
certificated securities.

Under article 23 of the PIL, the governing law for the uncertificated
securities (i.e., Korean law in this case)16 will apply with respect to
the creation, perfection, and exercise of the security interest in any
securities.

2.2 Choice of law: Other instances where South Korea’s law may
apply

Korean law would apply to the creation or perfection of a security
interest in the uncertificated securities issued by the Korean issuer.
See section 2.1 above.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of South Korea

In the event that a Korean corporation failed to issue share
certificates within six months after the issuance of the relevant
shares, a pledge over such shares can be created and perfected by
either delivering a notice to the issuer notifying the creation of the
pledge right or obtaining the consent by the issuer to the creation of



the pledge, in which case the notice or consent must carry a fixed-
date stamp affixed by a notary public or a public office (such as post
office). In practice, parties prefer to have the share certificates
issued and create and perfect a security interest in certificated form.

Even when physical share certificates were initially issued, it is
possible that the shareholder subsequently returns such share
certificates to the issuer, and the issuer has them cancelled. In such
case, while it is not entirely clear whether and how it is possible to
create and perfect a security interest in such uncertificated shares, it
is typical market practice to have the share certificates reissued by
the issuer and to create and perfect a security interest based on
such certificated shares. A pledge is used in most cases, and
yangdo-dambo as discussed in section 1.3 above is not commonly
used for uncertificated securities as a practical matter.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of South Korea

Once the creation and perfection of a security interest in securities
are completed in accordance with the required steps as discussed
above, the pledgor is prohibited from transferring or otherwise
disposing of the relevant securities, and the pledgee may exercise its
security interest to satisfy the pledgor’s obligations upon an event of
default under the pledge agreement (such as the pledgor’s failure to
fulfill any of its secured obligations). Once the pledge is created and
perfected, the pledgee will have priority over all unsecured creditors
of the pledgor and any subsequent secured creditors whose security
interest is created and perfected after the creation and perfection of
the relevant pledge. The priority of the pledge is determined based
on the sequential order that such pledge has been created and
perfected, and there are no steps to be separately undertaken in
order to establish priority.

3. Collateral Consisting of Assets Credited to a
Securities Account



3.1 Securities account as collateral: Under the law of South Korea,
(i) would a securities account to which securities are credited
constitute a category of collateral separate from the underlying
securities themselves and (ii) can assets other than securities be
credited to a securities account (e.g., cash)?

Under Korean law, a holder of a securities account may not create
security interests over such securities account itself. Instead, such
holder may create a security interest over the holder’s contractual
right to require the securities intermediary to deliver any cash or
securities credited to such securities account or dispose of any
securities credited to such securities account. Such security interest,
which is generally referred to as “securities account pledge,” is
separate from a pledge over securities credited to such securities
account and may be created whether such securities have been
issued and registered pursuant to the Electronic Securities Act or
not. In order to perfect a “securities account pledge,” a fixed-date
stamped notice of such security interest must be delivered to the
securities intermediary at which the relevant securities account is
established, and the securities intermediary must have received
written acknowledgment, and consent by the securities intermediary
in respect of such security interest must be obtained.

Cash can be credited to a securities account. Cash can be deposited
by the account holder for securities trading. In addition, any
dividends distributed in respect of shares credited to securities
accounts are normally paid to such securities accounts (or bank
accounts established by holder of such shares).

3.2 Choice of law: What law would a court in South Korea apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, South Korea (or where South Korea’s
law governs the account, if relevant)



Electronic Securities Credited to a Securities Account

The securities accounts established with the KSD or its participant
custodians and the electronic securities therein are regulated under
Korean law. More specifically, the Electronic Securities Act provides
for procedures to create and perfect a pledge over the electronic
securities credited to the securities accounts. However, the
governing law applicable to the security interest in the securities
issued by a foreign issuer and credited to the securities accounts in
the KSD electronic registration system is unclear, and there does not
seem to be any established precedent or theory.

The procedures under the Electronic Securities Act will apply to the
creation of a pledge of such electronic securities issued by a foreign
issuer since the Electronic Securities Act allows non-Korean issuer
to register its securities pursuant to the Electronic Securities Act, and
for the purpose of creation of a pledge, the Electronic Securities Act
does not distinguish Korean and non-Korean securities in its
electronic registration system. However, given that the nature of
such securities continues to be governed by foreign law, and
according to article 23 of the PIL that the creation and perfection of a
security interest in the securities shall be governed by the governing
law of such securities, it is possible that the laws of such other
jurisdiction, which is the governing law of such securities (the laws of
the jurisdiction where the foreign issuer is organized or that is stated
in the relevant instrument to be the governing law of such securities),
may also apply with respect to the questions (i), (ii), or (iii) above for
the purpose of a security interest in such securities.17

Cash Credited to a Securities Account

Under the Korean Civil Code,18 an account holder is not deemed to
“own” cash in his or her securities account but only is deemed to
have a “claim” against the securities intermediary to collect the same
cash amount credited to the securities account. As a result, the
pledge over the cash in a securities account is not created pursuant
to the Electronic Securities Act but is established in the same



manner as the pledge over “claim” or “receivable” under Korean law
(although such pledge is often referred to as “pledge over account”
or “account pledge” in practice). In sum, the Korean court would
apply Korean law in relation to the questions (i), (ii), and (iii) above
for the purpose of security interest in cash credited to the securities
account.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, South Korea, and an Other
Jurisdiction’s law governs the account agreement
In case of electronic securities credited to a securities account under
the KSD electronic registration system, the discussions in section
3.2(a) above should not be materially affected by the governing law
of the securities account agreement. While the rights and obligations
under the agreement governing the securities account can be
governed by the law of an Other Jurisdiction, the Electronic
Securities Act provisions regarding the creation and perfection of a
security interest will continue to apply as long as the securities
account is opened with the KSD or its participant custodian. In
addition, in the case of securities issued by a foreign issuer but
deposited in a securities account in Korea, the governing law of such
foreign securities may also apply as discussed above.

With regard to cash credited to a securities account, since the
account holder’s right to cash is considered as a contractual claim as
discussed above, if the securities account agreement is governed by
the law of an Other Jurisdiction, the law of such Other Jurisdiction
will apply to the questions (i), (ii), and (iii) above. Under Korean law,
a security interest in a contractual claim is governed by the law that
governs the contract under which the claim arises.19 However, in
practice, such case would be rarely found as the Korean financial
regulators have guided Korean financial institutions to have their
standard form account agreements governed under Korean law.

3.3 Choice of law: Other instances where the law of South Korea
may apply



a. For example, if the securities account is not maintained by a
broker/intermediary located in South Korea, but the issuer of
securities credited to the securities account is organized under the
law of South Korea, would South Korea’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in South Korea, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in South Korea,
would South Korea’s law apply, and if so, to what extent?
For both questions above, the answer is not clear under South
Korea’s law. If the securities account is not maintained by a
broker/intermediary located in Korea, but the issuer of securities
credited to the securities account is organized in Korea, there can be
different views in applying article 23 of the PIL that provides that the
creation of a security interest in the securities is to be governed by
the governing law of such securities.20 Since the securities are
issued by a Korean issuer, it is possible that the “governing law of
the securities” under article 23 of the PIL would mean Korean law.
However, there is a different view (so-called Place of the Relevant
Intermediary Approach or PRIMA) that the laws of the jurisdiction
where the securities account is maintained or the
broker/intermediary is located should be the “governing law of such
securities.” It is unclear which law the Korean court would apply in
this case.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of South Korea

With regard to securities credited to a securities account opened with
the KSD or its participant custodian, a pledge interest can be created
and perfected by recording the creation of such pledge and the
name of the pledgee in the account register held by the KSD or a
custodian that is a participant custodian of the KSD.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of South Korea



Once the creation and perfection of a security interest in electronic
securities credited to the KSD electronic registration system are
completed by recording such pledge in the register of the relevant
account, the pledgor is prohibited from transferring or otherwise
disposing of such securities, and the pledgee may exercise its
security interest to satisfy the pledgor’s obligations upon the
occurrence of any event of default as prescribed in the pledge
agreement (such as the pledgor’s failure to fulfill any of its
obligations). Once the pledge is created and perfected, the pledgee
will have priority over all unsecured creditors of the pledgor and any
creditors of the pledgor whose pledge is created after the creation of
the pledge by the pledgee. The priority of the pledge is determined
based on the sequential order that such pledge has been
established, and there are no steps that need to be separately
undertaken in order to establish priority.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of South Korea,
does a deposit account constitute a separate category of collateral
and, if so, what kinds of assets can be credited to a deposit account?

Under Korean law, a bank deposit is considered as the depositor’s
claim against the depository bank to pay the amount credited to such
deposit account. As a result, a pledge over a deposit account is
technically a pledge of a claim and therefore is created in the same
manner as monetary claims.

4.2 Choice of law: What law would a court in South Korea apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, South Korea (or where South Korea’s law governs the
account, if relevant)



A Korean court would apply Korean law for all of (i), (ii), and (iii) in
this case, to the extent that the agreement governing the deposit
account is governed by Korean law. Under the Korean PIL, a
security interest in a contractual claim is governed by the law that
governs the contract under which the claim arises.21 Therefore, the
“location” of a deposit account would not be relevant.

b. The deposit account is located in, or is maintained by a bank
located in, South Korea, and an Other Jurisdiction’s law governs the
account agreement
Under Korean law, the collateral provider’s right to a bank deposit
account held in its name is characterized as a contractual claim.
Under the Korean PIL, a security interest in a contractual claim is
governed by the law that governs the contract under which the claim
arises. In the case of a bank deposit account, the security interest
therein will be governed by the law that governs the deposit account
agreement. Accordingly, a Korean court would apply the law of other
jurisdiction if the deposit agreement is governed by the laws of such
other jurisdiction. However, in practice, such case would be rare as
the Korean financial regulators have guided the Korean financial
institutions to have their standard account agreements governed
under the Korean law.

4.3 Choice of law: Other instances where the law of South Korea
may apply

It does not seem that there will be any other instances.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of South Korea

Pledge

A pledge of the deposit account (i.e., a claim against the depository
bank) can be created and perfected by the delivery by the pledgor of
a notice of pledge to the depository bank or receipt by the pledgee of
a consent from the depository bank, and such notice or consent
must contain a fixed-date stamp affixed by a notary public or a public



office (such as post office). In addition, in practice, if there is any
deposit certificate or passbook regarding the deposit account, such
certificate or passbook must also be delivered to the pledgee.

In case of a demand deposit, certain banks have prohibited
establishment of any pledge of a demand deposit under their internal
regulations, in which case the validity of a pledge created thereof
may be questioned.22

Establishment of Security Interest under the Movable Asset Security
Act

The Act on Security in Movable Assets, Claims, Etc. (the Movable
Asset Security Act) was enacted on June 10, 2010, and became
effective on June 11, 2012.23 Under the Movable Asset Security Act,
a new method for establishing a security interest in a monetary claim
was introduced.

A bank account (i.e., a deposit claim against the account bank)
qualifies as a monetary claim under the Movable Asset Security Act.
The creation or transfer of a security interest is perfected against
third parties (excluding the underlying debtor) when it is registered in
the security registry maintained by the Korean court having
jurisdiction over the grantor of the security interest. Perfection
against the underlying debtor can be achieved by way of (i) the
grantor or secured creditor delivering a certificate of security interest
registration24 to the underlying debtor or (ii) the consent of the
underlying debtor.

Even after the introduction of the Movable Asset Security Act, the
traditional pledge method is predominantly used to create a security
interest in a deposit account. The creation of a security interest
under the Movable Asset Security Act is in practice used for movable
assets. The Movable Asset Security Act leaves in place the
traditional methods of perfection by notice to or consent by the
obligor bank, and the priority of the pledge pursuant to the traditional
method and the Movable Asset Security Act is determined based on



the sequential order. Thus, for example, a second-in-time perfection
under the Movable Asset Security Act would be subordinate to a
first-in-time perfection under a traditional method.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of South Korea

Once the creation and perfection of a security interest in a deposit
account are completed in accordance with the legally required steps
as discussed above, the debtor is prohibited from transferring or
otherwise disposing of the assets deposited therein, and the secured
party may exercise its security interest to satisfy the debtor’s
obligations upon the occurrence of any event of default as
prescribed in the security agreement (such as the debtor’s failure to
fulfill any of its obligations). Once the security interest is created and
perfected, the secured party will have priority over all unsecured
creditors of the debtor and any creditors of the debtor whose security
interest is created after the creation of the pledge by the pledgee.
The priority of the pledge is determined based on the sequential
order that such pledge has been established, and there are no steps
that need to be separately undertaken in order to establish priority.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of South Korea

Corporate authority issues for a pledgor organized in Korea will be
governed by Korean law. In cases where a pledgor is a Korean
entity, board approval would be required for the grant by it of a
security interest over securities. However, if the pledgor is organized
in an Other Jurisdiction, corporate authority issues for such a pledgor
would be governed by the laws of such Other Jurisdiction.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of South



Korea or any particular Other Jurisdiction, or if the pledgor’s chief
executive office is located in South Korea?

No, the responses above to sections 1 to 4 will not change
regardless of whether the pledgor is a Korean entity or an entity
organized in an Other Jurisdiction. Further, the location of the
pledgor’s chief executive office would not change the analysis
above.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of South Korea, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

The authors do not believe there are such circumstances where they
would recommend executing an additional security agreement or
incorporating specific provisions in each case to be governed by
different jurisdictions.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of South Korea

Under Korean law, a security interest will in principle continue in
proceeds of the original collateral under certain circumstances,
depending on the type of the collateral. The Korean Civil Code
provides in relation to the pledge over movable properties that, in the
case of any destruction or damage to, or public expropri-ation of, the
collateral, a security interest can be exercised with respect to any
cash or other properties that the pledgor is entitled to receive.25 This
provision applies to any security interest in securities or claims, and
“cash or other properties that the pledgor is entitled to receive”
include the right to claim such cash or other properties in addition to
the actual cash or properties received. In addition, with respect to the



security interest in the shares of a corporation, the Korean
Commercial Code specifically provides that a pledge over the shares
may be exercised with respect to any cash or shares to be received
by the shareholder in the case of merging, split, cancellation, and
conversion of the shares over which the pledge is established.26

In order to enforce the security interest in such proceeds, it is
necessary to seize the pledgor’s right to receive such cash or other
properties before the cash or other properties are delivered to the
pledgor.27 Korean courts have ruled that the purpose of this
requirement is to ensure the effectiveness of the security interest
while pre-venting any unforeseeable damages to an unsuspecting
third party. In this regard, it is possible to enforce a security interest
in the proceeds from the original collateral even after such proceeds
have been seized by another creditor of the debtor.

However, under the Korean Commercial Code, the secured party of
the registered pledge of the shares of a Korean corporation is
entitled to receive any profits, dividends, and other distributions from
the corporation and have priority to use such proceeds to satisfy the
debtor’s obligations to such secured party without having to seize
such proceeds separately.28 In addition, the secured party of the
registered pledge of the shares may request the issuer corporation
to issue the share certificates to the secured party with respect to
any shares to be issued in connection with cancellation, merging, or
conversion of the shares that form the original collateral without
having to seize such new shares.29 However, the seizure of such
proceeds is required in the case of an unregistered pledge before
such proceeds are delivered to the pledgor.

G.5 Rehypothecation of collateral under the law of South Korea

Korean law does not allow the secured party’s right to sell,
rehypothecate, or otherwise use the collateral prior to the default of
the debtor. Because Korean law pledge generally requires the
pledgee to maintain the possession of the collateral, if the pledgee
sells or rehypothecates the collateral, the pledgee may lose its



security interest. One exception is that the pledgee may repledge the
collateral to a third party with a certain permitted scope without
affecting its security interest; however, in such case, the pledgee will
be liable for any loss to the collateral (including those caused by
force majeure), which could have been avoided if there had not been
such repledge.

G.6 Exercise of remedies under the law of South Korea

Under the Korean Civil Code and the Korean Commercial Code, the
pledgee may enforce its security interest in the collateral upon the
debtor’s default by requesting the Korean court to conduct an
auction sale of such collateral. However, as long as the pledge is
created in relation to a commercial transaction, the parties may enter
into an agreement that (i) allows the secured party to sell or
otherwise dispose of the collateral through another method (other
than the court-supervised auction process) or (ii) allows the pledgee
or secured party to accept the collateral in partial or full satisfaction
of the secured obligations or purchase the collateral in lieu of the
disposal of the collateral to a third party. In practice, the agreement
providing for a security interest typically allows the secured party to
dispose of, or take any other action with respect to, the collateral,
including the exercise of any voting right in case of the security over
voting securities.

The pledgee is required to return any excess proceeds to the
pledgor if the purchase price received as consideration for the sale
of the collateral exceeds the secured obligations. Even if the pledgee
accepts the collateral in satisfaction of the secured obligations, the
pledgee is obligated to pay any excess value of the collateral that
exceeds the secured obligations being satisfied.

In the case of a pledge of electronic securities credited to a
securities account, in order for the pledgee to dispose of the
electronic securities (including sale on the Korea Exchange), the
electronic securities must be withdrawn from the pledgor’s securities
account and transferred to the pledgee’s securities account. In case
the pledgee is a foreigner (while the pledgor is a Korean resident),



an approval from the Korean financial regulators would be required
for the transfer of the securities from the pledgor’s account to the
pledgee’s account under the FSCMA. Such approval is generally
granted as long as the pledgee can present evidence of the
pledgor’s default; however, it may take a couple of weeks to obtain
such approval.
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Highlights

•    Pledges are the typical form used to create and perfect a security
interest in both equity and debt securities in Spain. The nature of
the security (nominative, to the bearer, listed or registered, out to
the order, etc.) is critical to determine the requirements for the
creation and perfection of a security interest in such security.
Pledges are characterized as in rem (security interests), as
opposed to in personam (which are mainly, guarantees). As a
result, pledges enjoy access to executive straight forward judicial
proceedings and have preferential rights under the Spanish
bankruptcy code (even ring fenced against insolvency in certain
cases). Certain particularities would also have to be considered
when Catalonian law applies to pledges (in particular, under



Catalonian law, now second-ranking pledges are permitted and
one single pledge can secure several main obligations).

•    In order to determine perfection requirements, it is paramount to
look to the collateral location (regardless of whether or not the
issuer is organized under Spanish law). Where the collateral is
located in Spain, under European regulation on the law applicable
to contracts (Rome I),1 the Uniform Commercial Code of the State
of New York could arguably govern the obligational aspects of the
security interest (i.e., creation).

•    However, in order for the security interest to be perfected (i.e.,
enforceable against third parties), the transaction should be
compliant with all the in rem aspects of Spanish law if the
collateral is located in Spain: lex rei sitae—the law of the relevant
location.

•    If a notarial deed were required under Spanish law, Spanish
courts and authorities would in principle recognize a foreign
notarization, provided that the functions of the relevant foreign
notary are equivalent to the functions of the Spanish notary. In
any event, the party interested in the application of the Uniform
Commercial Code of the State of New York would bear the
burden of its proof in order for that law to be applied by a Spanish
court. Otherwise, the Spanish court would apply Spanish law, in
which case, the security interest would not be perfected, unless
all the obligational and in rem aspects of Spanish law or the law
of the jurisdiction where the collateral is located (lex rei sitae)
were satisfied.

•    To sum up, in Spain, the parties cannot contract around the lex
rei sitae applying to the in rem aspects of the pledge.

•    If the collateral were located outside of Spain, it would be
necessary to prove the relevant law.

•    If the collateral were located in New York, New York law would
govern creation and perfection.

P. Preliminary: Securities as Collateral



P.1 What constitutes a “security” under the law of Spain for purposes
of creating and perfecting a security interest?

Under Spanish regulation, the concept of “security”2 (both equity
security or debt security, “título-valor” and “título de crédito”) derives
primarily from both the German and the Italian scholars. As a
consequence, it can be defined as an autonomous right required to
be incorporated in a document in order to be exercised, thus
legitimizing the document holder to claim that the issuer or debtor
must comply with a certain obligation. Ultimately, it is an obligation
represented by a certificate but not, as explained below, a
promissory note. Also, as explained below, in some cases a security
may not be evidenced by a certificate, but rather would be evidenced
by an entry on the books of the issuer.

As a result of the definition of “security” under Spanish law,3 the
main characteristics of “securities” are as follows:
(i)    The security is a right that has to be necessarily incorporated

into a document. This document is absolutely required in order
to prove, transfer, claim, and exercise the rights incorporated
into it, and its absence will prevent its owner from the possibility
of exercising the above-mentioned rights. The mere possession
of the document provides standing in order to exercise the rights
incorporated in it and exempts the holder of the document from
needing to prove rights as a creditor with respect to bearer
securities. Endorsement is otherwise required. Compliance with
this requirement to be evidenced by a document gives objec-
tivity to the rights and credits incorporated in the securities,
affirming the in rem character of the security and its nature as
negotiable in the market.

(ii)   The security may incorporate either a credit right (as in the case
of a bond) or the right to receive a beneficial interest, both being
exercisable against the issuer of the security.

(iii)  The security incorporates a literal right. This means that its
content is specifically represented on the document itself; hence
the holder of the document will not need to prove the content
and extension of the rights incorporated in it, and the debtor’s



defenses to the holder of the security are limited to those
specifically contained on the document.

(iv)  The security incorporates a right for its holder that is
autonomous from the previous holders’ rights. This means that
the holder will be exercising a right that is both original and
individual, thus being independent of the rights that previous
holders had. Furthermore, none of the defenses previous
holders had deriving from the document will be able to be raised
as a defense against the current holder.

Securities issued under Spanish law are mainly classified as
registered security, payable to order security, and bearer shares:
(i)    “Registered securities” establish a determined person as owner,

hence, as the only one entitled to enforce the obligations arising
from the document. Additionally, in order to gain legitimation and
standing, it is necessary to have possession of the security, and
also the accreditation as the security’s holder is required (if an
individual by its identification and if an entity by evidencing its
representation and capacity). In case of transfer of the registered
security, not only the delivery of the security is necessary
(usually by endorsement), but also the notification to (but not the
consent of) the debtor or issuer is required and essential to be
binding.

(ii)   “Bearer securities” do not identify a specific person as owner of
a right arising from the document, and the mere possession of
the security legitimizes the exercise of the right. This means that
there is a presumption that the bearer of the security is its
legitimate owner. Notwithstanding the validity of the transfer, the
mere delivery of the security is not enough for the transfer of the
property, because notarization by a notary public and the
execution of an applicable public deed are required.

(iii)  “Payable-to-order securities” involve a duly registered owner and
an obligation arising from the document that must be complied
with when requested by the first holder (or whomever may be
appointed as last holder under the transfer of the certificate). In
this case, legitimacy is normally granted by endorsement.



Books of corporate representation and participation under Spanish
law normally refer to (i) the shares issued by a corporation (acciones
for sociedades anónimas) held by its shareholders and (ii) the equity
interest (units) issued by a limited liability company (participaciones
for sociedades de responsabilidad limitada) held by its partners.
Only shares (acciones) issued by corporations (sociedades
anónimas) that can be represented by share certificates may be
regarded as negotiable and transferable securities, while equity
interests (participaciones) in a limited liability company (sociedades
limitadas) cannot. To be valid, share certificates must contain a
series of specific formalities and also be signed by one or more
directors of the issuing company, but may either be nominative or
made out to the bearer.

Furthermore, shares can be also represented by book-entries
(anotaciones en cuenta), meaning a free electronic registry where
successive transmissions and rights in rem are registered, without
the need of any physical certificate or document, being an
uncertificated security. The shares of Spanish public limited
companies represented by book entries are governed by the
Spanish Securities Market Act.4 The issues or placements of these
shares to be traded in the securities market must comply with a
series of requirements, among which is the corresponding entry in
an accounting register normally supervised by the Securities
Clearing and Settlement Services, who will issue the corresponding
conformity certificates with their book entries. These certificates
confer legitimacy rights but do not allow for disposition of the shares.
Shares and obligations of listed companies must be represented by
book entries, while shares and obligations of non-listed companies
may or may not be represented by book entries.

In addition to shares or equity interests representing share capital,
other debt securities (bonds, mortgage bonds, intra-group loans,
participatory loans, etc.) can be secured by a pledge, with the
particularities mentioned for those that are represented by book
entries or listed on financial markets. According to Spanish law,
loans are not securities, but such credit rights can be pledged as



they have an economic value. Credit rights of partnerships (which
are rare in practice) can be also pledged. Trusts are not recognized
under Spanish law.

P.2 Are debt securities treated differently from equity securities under
the law of Spain for purposes of creating and perfecting a security
interest in such securities?

They are not. In general, Spanish law does not treat debt securities
different from equity securities for purposes of choice of law,
creation, perfection, and enforcement of security interests.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Spain?

Under Spanish law, intercompany debt is usually an obligation
created by contract (loans and credits) and, consequently, is not
considered a security. Although intercompany debt is usually not
structured as a security, its credit rights could be adequately charged
under a pledge. However, if structured as bonds, the intercompany
debt could qualify as a security.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Spain apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Spain and the certificates
are located in Spain
Creation and Perfection

Under the Rome I Regulation,5 if the pledge agreement is governed
by the law of the State of New York, such law may arguably govern
the obligational aspects of the security interest (i.e., creation).



However, in order for the security interest to be perfected (i.e.,
enforceable against third parties), the transaction should be
compliant with all the in rem aspects of Spanish law: lex rei sitae, the
law of the relevant location. Because the certificate is located in
Spain, a court in Spain would apply Spanish law to the questions of
creation and perfection of a security interest (regardless of whether
or not the issuer is organized under Spanish law).

However, the party interested in the application of the law of the
State of New York would bear the burden of its proof in order for New
York law to be applied by a Spanish court in respect of the creation
of the security interest. Otherwise, the Spanish court would also
apply Spanish law to the question of creation as well.

Priority

The rule for perfection applies to the question of priority: lex rei sitae
—the law of the relevant location. In this case, the relevant location
is Spain, and thus, a Spanish court would apply Spanish law to the
question of priority.

Remedies

As a preliminary note, from the European and Spanish standpoint,
Spanish courts (or Spanish notary publics pursuant to internal
procedural regulation) would have exclusive international judicial
competence for security interest enforcement.

Even though a U.S. court could declare itself competent, if the
collateral were located in Spain, a Spanish court would recognize the
declaratory ruling, but the enforcement would always fall within the
jurisdiction of Spanish courts.

To have access to the special proceedings established for the
enforcement of security interests under Spanish law, the security
interest should be compliant with all the in rem aspects (lex rei sitae)
and procedural aspects of Spanish law.



b. The issuer is organized under the law of Spain and the certificates
are located in an Other Jurisdiction
Creation and Perfection

The law governing the pledge could arguably govern the obligational
aspects (i.e., creation) as described above, and the law of the Other
Jurisdiction could arguably govern the in rem aspects of the security
interest in order to perfect it (i.e., enforceable against third parties).

The party interested in the application of the law of the Other
Jurisdiction would bear the burden of its proof in order for it to be
applied by a Spanish court. Otherwise, the Spanish court would
apply Spanish law to the contractual aspects of the pledge.

Priority

This would be governed by the law of the Other Jurisdiction, as far
as the pledged certificated security is located in the Other
Jurisdiction.

Remedies

To have access to the special proceedings established for the
enforcement of security interests under Spanish law, the security
interest should be compliant with all the procedural aspects of
Spanish law.

In any event, despite the issuer being organized under Spanish law,
if the certificates are located in an Other Jurisdiction, it is unclear
whether Spanish courts could try the pledge enforcement.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Spain
Creation and Perfection

Under the Rome I Regulation, if the pledge agreement is governed
by the law of the State of New York, such law could arguably govern
the obligational aspects of the security interest (i.e., creation).



However, for the security interest to be perfected (i.e., enforceable
against third parties), the transaction should be compliant with the in
rem aspects of Spanish law: lex rei sitae—the law of the relevant
location. Because the certificate is located in Spain, a court in Spain
would apply Spanish law to the question of perfection.

However, the party interested in the application of the law of the
State of New York would bear the burden of its proof in order for it to
be applied by a Spanish court in respect of the creation of the
security interest. Otherwise, the Spanish court would also apply
Spanish law to the contractual aspects of the pledge, including
creation of the security interest, as well as to perfection of the
security interest.

Priority

The rule for perfection applies to the question of priority: lex rei sitae
—the law of the relevant location. In this case, the relevant location
is Spain, and thus, a Spanish court would apply Spanish law to the
question of priority.

Remedies

To have access to the special proceedings established for the
enforcement of security interests under Spanish law, the security
interest should be compliant with the in rem aspects (lex rei sitae)
and procedural aspects of Spanish law.

1.2 Choice of law: Other instances where Spain’s law may apply

There are no other circumstances to consider.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Spain

To grant a formal Spanish law pledge over directly held certificated
securities (in the form of bearer securities, securities made out to
order, and registered securities), the parties must first enter into a



security agreement and notarize it through public deed. As to the
notarization requirement, Spanish courts and authorities would, in
principle, recognize a foreign notarization (so long as apostilled and
translated into Spanish), to the extent that the foreign and the
Spanish notaries substantially perform the same functions. It is
strongly advisable to always grant the public deed before a Spanish
notary (or, alternatively, if abroad, before the Spanish Consulate
through the relevant public authorities), in order to avert any issues
when it comes to the enforcement of the security interest.

Besides notarization, in the case of the bearer securities (al
portador) and the securities made to order (a la orden), the
certificates must be delivered to the secured party. In addition, in the
case of securities made out to order, the certificate(s) could be
endorsed to the secured party. In the case of registered securities
(nominativas), the issuer must be notified of the pledge.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Spain

The security interest would be enforceable against any third party
and the beneficiary would have superior treatment in bankruptcy
proceedings, as it would qualify as a secured claim (thereby a
privileged claim). Priority can be determined contractually by means
of the ranking of the security.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Spain apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Spain?

Creation and Perfection



In general, directly held uncertificated equity securities would be
deemed located where the issuer is organized; however, it may be
argued that directly held uncertified debt securities (if characterized
as credit rights) can be deemed to be located in the jurisdiction
where the issuer is located (please note that the key issue is not the
law of the issuer’s organization, but the state where the issuer is
located, meaning its statutory seat, its central administration, or its
principal place of business).

Under the Rome I Regulation, if the pledge agreement is governed
by the law of the State of New York, such law could arguably govern
the obligational aspects of the security interest (i.e., creation).
However, in order for the security interest to be perfected (i.e.,
enforceable against third parties), the transaction should be
compliant with all the in rem aspects of Spanish law: lex rei sitae—
the law of the relevant location of the security. If the issuer is
assumed to be located in Spain as described above, a court in Spain
would apply Spanish law to the question of perfection.

The party interested in the application of the law of the State of New
York in respect of the creation of the security interest would bear the
burden of proof in order for it to be applied by a Spanish court.
Otherwise, the Spanish court would apply Spanish law to the
question of creation as well, as well as perfection of the security
interest.

Priority

The rule for perfection applies to the question of priority: lex rei sitae
—the law of the relevant location. In this case, if the relevant location
is Spain, a Spanish court would apply Spanish law to the question of
priority.

Remedies

In order to have access to the special proceedings established for
the enforcement of security interests under Spanish law, the security



interest should be compliant with all the in rem aspects (lex rei sitae)
and procedural aspects of Spanish law.

2.2 Choice of law: Other instances where Spain’s law may apply

There are no other circumstances to consider.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Spain

To grant a formal Spanish law pledge over directly held uncertificated
securities, the parties must first enter into a security agreement and
notarize it through public deed. As to the notarization requirement,
Spanish courts and authorities would in principle recognize a foreign
notarization, to the extent that the foreign and the Spanish notaries
substantially perform the same functions. For those states party to
the Hague Convention of 1961,6 the affixing of the apostille would be
required so that the notarized document will enjoy full effect in other
member states. It is strongly advisable to grant the public deed
before a Spanish notary in order to avert any issues when it comes
to the enforcement of the security interest.

Although it is not a perfection requirement, for evidence purposes,
the issuer’s board of directors should be served a notice on the
security interest perfection and acknowledge the same (usually
through the annotation in the relevant books and in the public deeds
related to the creation of the directly held uncertified securities), and
these original public deeds should be delivered on closing to the
secured party as custodian, subject to the undertaking to return them
to the pledgor when the pledge is terminated.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Spain

The security interest would be enforceable against any third party
and the beneficiary would have superior treatment in bankruptcy
proceedings, as it would qualify as a secured claim (thereby a



privileged claim). Priority can be determined contractually by means
of the ranking of the security.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Spain, (i) would
a securities account to which securities are credited constitute a
category of collateral separate from the underlying securities
themselves, and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Yes, a securities account would constitute a separate category of
collateral. In practice, the security interest is perfected over both the
securities account and the underlying securities. A pledge over the
securities account should be sufficient to cover the underlying
securities.

Only securities may be credited to a securities account. Cash would
be credited to a bank deposit account (not to a securities account
strictly speaking).

3.2 Choice of law: What law would a court in Spain apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Spain (or where Spain’s law governs
the account, if relevant)
Creation and Perfection

If the pledge is governed by the law of the State of New York, such
law could arguably govern the obligational aspects of the security
interest (i.e., creation). Yet the parties would bear the burden of
proving that the law of the State of New York should be applied by a



Spanish court. Otherwise, the Spanish court would apply Spanish
law to the question of creation.

In any event, for the security interest to be perfected (i.e.,
enforceable against third parties), under Spanish law, the transaction
should be compliant with the in rem aspects of Spanish law: lex rei
sitae—the law of the relevant location, if the securities account is
located in Spain.7 As to the determination of the location of the
securities account (and hence the securities), it should be based on
the financial entity’s or its branch’s location. A financial entity or its
branch would be deemed located in Spain if its statutory seat, its
central administration, or its principal place of business is in Spain.8
Thus, in this case, a court in Spain would apply Spanish law to the
question of perfection.

Priority

If the account is maintained at a financial entity or its branch located
in Spain, the account would be deemed located in Spain. For the
security interest to be perfected (i.e., enforceable against third
parties), under Spanish law, the transaction should be compliant with
all the in rem aspects of Spanish law: lex rei sitae—the law of the
relevant location. In this case, a court in Spain would apply Spanish
law because the securities account is located in Spain.

Remedies

To have access to the special proceedings established for the
enforcement of security interests under Spanish law, the security
interest should be compliant with all the in rem aspects (lex rei sitae)
and procedural aspects of Spanish law.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Spain, and an Other Jurisdiction’s law
governs the account agreement
Creation and Perfection



If the pledge is governed by the law of the State of New York, such
law could arguably govern the obligational aspects of the security
interest (i.e., creation). Yet the parties would bear the burden of
proving that the law of the State of New York should be applied by a
Spanish court. Otherwise, the Spanish court would apply Spanish
law to the question of creation.

In any event, for the security interest to be perfected (i.e.,
enforceable against third parties), under Spanish law, the transaction
should be compliant with all the in rem aspects of Spanish law: lex
rei sitae—the law of the relevant location, if the securities account is
located in Spain.9 As to the determination of the location of the
securities account, this should be based on the financial entity’s or
its branch’s location. A financial entity or its branch would be
deemed located in Spain if its statutory seat, its central
administration, or its principal place of business is located in
Spain.10

In short, the law governing the securities account agreement is not
relevant, only its location.

Priority

If the account is maintained at a financial entity or its branch located
in Spain, the account would be deemed located in Spain. For the
security interest to be perfected (i.e., enforceable against third
parties), under Spanish law, the transaction should be compliant with
all the in rem aspects of Spanish law: lex rei sitae—the law of the
relevant location. In this case, a court in Spain would apply Spanish
law because the securities account is located in Spain.

Remedies

To have access to the special proceedings established for the
enforcement of security interests under Spanish law, the security
interest should be compliant with all the in rem aspects (lex rei sitae)
and procedural aspects of Spanish law.



3.3 Choice of law: Other instances where the law of Spain may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Spain, but the issuer of securities
credited to the securities account is organized under the law of
Spain, would Spain’s law apply?
Spanish law would not apply to the question of perfection where the
securities account is not deemed to be located in Spain. The
perfection requirements are determined under the law of the
jurisdiction where the securities account is viewed to be located, not
where underlying securities credited to such securities account are
viewed to be located.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Spain, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Spain, would
Spain’s law apply, and if so, to what extent?
The law applicable to the issuer’s incorporation or the
broker/intermediary’s domicile is irrelevant.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Spain

To grant a formal Spanish law pledge over a securities account
located in Spain, the parties must enter into the relevant security
agreement and notarize it through public deed, and the issuer’s
board of directors must be notified and acknowledge the perfection
of the pledge (usually through the annotation in the relevant books).
It may be convenient to request the security account bank to
renounce any setoff rights in connection with the securities deposited
under the security account agreement.

Having said that, financial collateral securing qualified financial
contracts are also subject to the financial collateral regulation, which
establishes different (more flexible) perfection requirements.11 It only



requires written form and the agreement to vest control over the
securities on the creditor/beneficiary.

Finally, for a pledge subject to the general Spanish capital markets
regulation, perfection is accomplished through accounting registry—
annotation in the broker’s books and records (which, in practice, is
coupled with notarization). This regulation impedes disposal of the
collateral (which can only be the underlying securities, not the
securities account itself). In practice, this regulation is ancillary to the
financial collateral regime described above.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Spain

The security interest would be enforceable against any third party
and the beneficiary would have superior treatment in bankruptcy
proceedings, as it would qualify as a secured claim (thereby a
privileged claim). Priority can be determined contractually by means
of the ranking of the security.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Spain, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

A deposit account constitutes a separate category of collateral, and
only cash may be credited to a deposit account.

4.2 Choice of law: What law would a court in Spain apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Spain (or where Spain’s law governs the account, if
relevant)



Creation and Perfection

If the pledge is governed by the law of the State of New York, such
law could arguably govern the obligational aspects of the security
interest (i.e., creation). Yet the parties would bear the burden of
proving that the law of the State of New York should be applied by a
Spanish court in respect of the creation of the security interest.
Otherwise, the Spanish court would apply Spanish law to the
question of creation.

However, for the security interest to be perfected (i.e., enforceable
against third parties), under Spanish law, the transaction should be
compliant with all the in rem aspects of Spanish law: lex rei sitae—
the law of the relevant location if the deposit account is located in
Spain. The key aspect to determine is the law of the jurisdiction
where the deposit account is located.12 The determination of the
location of the deposit account should be based on the financial
entity’s or its branch’s location. A financial entity or its branch would
be deemed to be located in Spain if Spain is the location of its
statutory seat, its central administration, or its principal place of
business.13

Priority

For the security interest to be perfected (i.e., enforceable against
third parties), under Spanish law, the transaction should be
compliant with all the in rem aspects of Spanish law: lex rei sitae—
the law of the relevant location. A court in Spain would apply
Spanish law if the deposit account is located in Spain.

Remedies

To have access to the special proceedings established for the
enforcement of security interests under Spanish law, the security
interest should be compliant with all the in rem aspects (lex rei sitae)
and procedural aspects of Spanish law.



b. The deposit account is located in, or is maintained by a bank
located in, Spain and an Other Jurisdiction’s law governs the
account agreement
Creation and Perfection

If the pledge is governed by the law of the State of New York, such
law could arguably govern the obligational aspects of the security
interest (i.e., creation). Yet the parties would bear the burden of
proving that the law of the State of New York should be applied by a
Spanish court for purposes of creation of the security interest.
Otherwise, the Spanish court would apply Spanish law to the
question of creation.

However, for the security interest to be perfected (i.e., enforceable
against third parties), under Spanish law, the transaction should be
compliant with all the in rem aspects of Spanish law: lex rei sitae—
the law of the relevant location, if the deposit account is located in
Spain. The key aspect to determine the law of the jurisdiction where
the deposit account is located, as described above.14 The law
governing the deposit account agreement is not relevant, only its
location.

Priority

For the security interest to be perfected (i.e., enforceable against
third parties), under Spanish law, the transaction should be
compliant with the in rem aspects of Spanish law: lex rei sitae—the
law of the relevant location. If the deposit account is located in
Spain, a court in Spain would apply Spanish law.

Remedies

To have access to the special proceedings established for the
enforcement of security interests under Spanish law, the security
interest should be compliant with all the in rem aspects (lex rei sitae)
and procedural aspects of Spanish law.

4.3 Choice of law: Other instances where the law of Spain may apply



There are no other circumstances to consider.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Spain

To grant a formal Spanish law pledge over a deposit account, the
parties must enter into the relevant agreement and notarize it
through public deed, and the deposit bank should be notified and
acknowledge the perfection of the pledge. It may be advisable to
request the deposit bank to renounce any setoff rights in connection
with the securities or cash deposited under the security or bank
account agreement.

Having said that, these sorts of security interests are also subject to
the financial collateral regulation, which establishes different (more
flexible) perfection requirements.15 It only requires written form and
the agreement to vest control over the deposit account on the
creditor/beneficiary.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Spain

The security interest would be enforceable against any third party
and the beneficiary would have superior treatment in bankruptcy
proceedings, as it would qualify as a secured claim (thereby a
privileged claim). Priority can be determined contractually by means
of the ranking of the security.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Spain

More particularly, where the pledgor is organized under Spanish law,
shareholders in a general meeting must authorize any transaction
(such as perfection of security interests) concerning assets that



represent more than 25 percent of the pledgor’s total assets under
its balance sheet.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Spain or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Spain?

No, those circumstances will not change the answers.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Spain, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

As explained above, to ensure perfection and access to the special
enforcement proceedings under Spanish law, the following steps are
advisable:
(i)    incorporating specific provisions in the security agreement

governed by the law of a U.S. State in order to ensure access to
the special executive enforcement proceedings under Spanish
law, which allow a speedy proceeding in terms of limited grounds
to object and appeals, as well as direct enforcement on the
collateral (auction starting price, auction regulation, etc.), and

(ii)   raising the secured obligation and the security agreement to
public status before a notary public in Spain (in addition to
complying with the rest of requirements for perfection, such as
delivery, notice, etc., where applicable).

In any event, given the absence of related case law and not being a
totally settled matter among scholars, it would alternatively be
advisable to execute an additional security agreement governed by
the law of the jurisdiction where the securities are located (which in



the case of the directly held uncertified securities would be the law of
the state where the issuer is domiciled pursuant to applicable
European regulation).

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Spain

Under Spanish law, there is no such general concept of continuation
of a security interest over the proceeds of the original collateral. It
would be strongly recommended to have them expressly charged by
stating in the public deed that the pledge extends to the fruits and
proceeds of the original collateral or, alternatively, creating and
perfecting an additional security interest over the original collateral
proceeds, which would also require notarization. For instance, in the
case of shares, the pledge would typically extend to any distributions
but should be mentioned expressly. If such proceeds or distributions
are payable in cash, it is advisable to grant an additional pledge over
the credit rights under the bank account in which such amounts are
to be credited.

Although unregulated, it would also be possible to grant specifically a
pledge over the remaining proceeds derived from the enforcement of
the pledge over the original collateral. Actually, this pledge over
remaining proceeds works de facto as a second ranking pledge.
Again, all pledges would require notarization by means of a public
deed.

G.5 Rehypothecation of collateral under the law of Spain

As a general principle, the secured party’s right to sell, pledge,
rehypothecate, or otherwise use the collateral might not be
recognizable by a Spanish court, even if the secured party
undertakes to return the collateral or equivalent collateral if the
pledgor fully repays the secured credit. Under Spanish law, this is
only possible upon enforcement of the security interest. However, it
is market practice to grant at closing an irrevocable power of
attorney to sell the collateral upon a trigger event. This could be risky
due to claw-back avoidance actions in case of bankruptcy.



G.6 Exercise of remedies under the law of Spain

Prior to the occurrence of an event of default, the secured party’s
rights would include taking proceeds of collateral (dividends), which
would be offset against interest and then outstanding principal, and
exercising voting rights if so agreed by the pledgor and the issuer
(which would require the relevant stipulation in the articles of
incorporation).

Upon enforcement (following the occurrence of an event of default),
the secured party would be entitled to force the collateral sale and
credit bid or take proceeds up to the value of the secured claim (any
excess would be turned over to the pledgor). If the proceeds are less
than the secured claim, the secured party would keep an unsecured
deficiency claim against the borrower (or the pledgor, if also
borrower).

Enforcement would usually require judicial or notarial involvement
when it comes to the enforcement of directly held certified and
uncertified securities. Direct sales and third-party dispositions as a
way of self-help remedy are theoretically possible but unusual in
practice and, in any event, would require ex ante agreement on
collateral valuation by a third party and the turnover of the excess of
proceeds over the secured claims to the pledgor.

As an alternative to enforcement (forced sale), the parties could
enter into a debt-to-asset swap, which would not be judicially or
notarially supervised (despite claw-back risk in the event of
bankruptcy).

When it comes to listed securities accounts or deposit accounts, a
secured party may be able to directly apply the proceeds or the
deposit amount to settle its claim.
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Sweden
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Highlights

•    Swedish law regarding creation and perfection of security
interests generally reflects a strong reliance on the lex rei sitae
principle, meaning that the governing law will be the law of the
jurisdiction where the relevant collateral is located. The location of
    certificated securities in bearer form would be the physical

location of the physical certificates;
    noncertificated securities, or certificated securities where

measures have been taken to ensure that such securities will
not be physically traded (such as through a depository or
similar), would be the location of the relevant register or
records in accordance with the Place of the Relevant
Intermediary Approach1 rule (PRIMA) to the extent the interest



of the secured party has been registered according to law, or,
to the extent there are no relevant registers or records, the
jurisdiction where the issuer of the relevant securities is
organized; and

    securities accounts and deposit accounts would be the
jurisdiction where the securities intermediary or bank or other
account keeping institute is located.

•    As a general matter of Swedish law, the pledgor creating a
security interest in the collateral must be cut off from dealing with
and disposing over the relevant collateral in order for the security
interest to become and remain valid and enforceable throughout
the security period. This means, for example, that a deposit
account or securities account located in Sweden generally must
be blocked in order for a security interest over such account to
become and remain duly perfected and enforceable and the
pledgor must have no right or power to dispose of a security
located in Sweden in order for a security interest over such
security to become and remain duly perfected and enforceable.

•    As long as the secured party enforces its rights to the collateral in
a commercially reasonable manner, with a view to obtaining the
highest price possible (or at least market value) when selling the
relevant securities (including to the secured party itself) and in
accordance with the relevant security agreement, the secured
party can generally enforce its rights immediately, in any way it
deems fit and without any involvement of any court, receiver,
administrator, or other judicial officials.

•    Proceeds of collateral are not collateral unless the relevant
security agreement provides for proceeds to form part of the
collateral. If proceeds are collateral, the applicable perfection
requirements with respect to the proceeds must be fulfilled and
the pledgor must be cut off from dealing with and disposing of the
relevant proceeds.

P. Preliminary: Securities as Collateral



P.1 What constitutes a “security” under the law of Sweden for
purposes of creating and perfecting a security interest?

The term “security” is not universally defined under Swedish law and
its meaning may vary depending on the context. In the context of
financial markets and financial instruments, a “security” is generally
defined as a transferable security instrument (överlåtbart
värdepapper), other than instruments of payment, which may be
traded on the capital market, such as (i) shares in limited liability
companies and comparable ownership rights in other types of
undertakings and depositary receipts in respect of shares, (ii) bonds
and other forms of debt instruments including depositary receipts in
respect of such instruments, and (iii) other securities granting the
right to transfer or acquire such transferable securities as referred to
in (i) and (ii) or giving rise to cash settlement calculated based on
prices of transferable securities, currencies, interest rates or yields,
commodities, or other indices or measures. This definition can be
found in the Swedish Securities Market Act2 and derives from the
MiFID II3 definition of “transferable securities.” In a broader context,
the term “security” could refer to any financial rights and claims that
may be transferred, pledged, etc.

Partnership interests and loan participations are generally not
perceived to be “securities” for purposes of creating and perfecting a
security interest, unless they are structured and documented for the
purpose of being traded on the capital market (e.g., can be credited
to a securities account). The distinction between securities and other
financial rights and claims is not of critical importance for the
purpose of creating and perfecting a security interest under Swedish
law.

Swedish law generally does not recognize the concept of trust and
does not contain any provisions for trusts to be formed or trustees to
be appointed. As a result, it is unclear how an interest in a non-
Swedish trust would be treated and classified as a matter of Swedish
law, but to the extent it was to be classified under Swedish law, a
court would be likely to apply the general definition described above.



P.2 Are debt securities treated differently from equity securities under
the law of Sweden for purposes of creating and perfecting a security
interest in such securities?

In principle, no. However, for uncertificated securities, a security
interest in debt securities could be governed by the law of an Other
Jurisdiction as a result of the relevant register (books) for that debt
security being held in that Other Jurisdiction, whereas for
uncertificated equity securities, the relevant register will be held in
Sweden.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Sweden?

In general terms, intercompany debt is considered a “security” only if
it is structured and documented for the purpose of being traded on
the capital market (e.g., can be credited to a securities account).
However, most financial rights and claims can be deemed securities
under the broader meaning of the term.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Sweden apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Sweden and the
certificates are located in Sweden:
Governing Law of the Creation and Perfection
The applicable law to the creation and perfection of a security
interest concerns rights in rem , i.e., the rights of third parties, and as
such, a choice of law by the parties to a security agreement will not
be binding upon the courts of Sweden insofar as it relates to the
creation and perfection of a security interest. The matter is not



expressly regulated under Swedish law, but the predominant view is
that the applicable law will be the law of the country where the
relevant asset is located, the lex rei sitae. The principle of lex rei
sitae generally holds that every potential change in the validity of
perfection should be tried in accordance with the law of the country
in which the property was located during the actual event (e.g.,
transfer, extinctive prescription) at hand. For example, if directly held
certificated securities in bearer form (which are generally deemed to
be located at the location of the certificates) are pledged in a country
that does not require transfer of possession for perfection, the right
in rem should be upheld in a country, such as Sweden, where
transfer of possession is required. However, if a certificated security
was pledged abroad, and then brought into Sweden and returned to
the pledgor in Sweden, the pledge would be invalid according to the
new lex rei sitae (being Swedish law where transfer of physical
possession of the certificate is a perfection requirement).

If the certificates are in bearer form and physically located in
Sweden, the applicable law concerning rights in rem will generally be
Swedish law. In respect of certificated securities where measures
have been taken to ensure that such securities will not be physically
traded (such as through a depository or similar), the applicable law
would be determined by location of the relevant register or records in
accordance with PRIMA to the extent the interest of the secured
party has been registered according to law, or, to the extent there are
no relevant registers or records, the jurisdiction where the issuer of
the relevant securities is organized, i.e., Swedish law in this case.

Governing Law of the Effect of Perfection, Nonperfection, and
Priority
According to Swedish law, the effect of perfection, nonperfection,
and priority of a security interest in directly held certificated securities
is also governed by the principle of lex rei sitae. Swedish
international private law is comparatively strict when it comes to
recognizing collateral created in other jurisdictions. If the collateral is
relocated to Sweden after being created and perfected under the



laws of an Other Jurisdiction, Swedish rules concerning perfection of
the collateral typically have to be complied with.

In general, if the certificated securities are in bearer form and located
in Sweden at the relevant time, Swedish law will apply. In respect of
certificated securities where measures have been taken to ensure
that such securities will not be physically traded (such as through a
depository or similar), the applicable law would be determined by the
location of the relevant register or records in accordance with the
PRIMA rule to the extent the interest of the secured party has been
registered according to law, or, to the extent there are no relevant
registers or records, the jurisdiction where the issuer of the relevant
securities is organized, i.e., Swedish law in this case.

Issues concerning the priority among competing third-party creditors,
i.e., rights in rem, are governed by the principle of lex rei sitae, and
thus, Swedish law would apply.

Governing Law of the Exercise of Remedies
The applicable law to the exercise of remedies against collateral in
directly held certificated securities will be both the lex rei sitae (to the
extent the remedies concern rights in rem or mandatory provisions of
Swedish law) and the law of the contract (to the extent the exercise
of remedies has been contractually agreed upon by the parties). If
the certificated securities are in bearer form and located in Sweden
at time of enforcement, Swedish law will apply. In respect of
certificated securities where measures have been taken to ensure
that such securities will not be physically traded (such as through a
depository or similar), the applicable law would be determined by the
location of the relevant register or records in accordance with the
PRIMA rule to the extent the interest of the secured party has been
registered according to law, or, to the extent there are no relevant
registers or records, the jurisdiction where the issuer of the relevant
securities is organized, i.e., Swedish law in this case. However, in
each case a Swedish court may also take into account the law of the
contract insofar as the contract governs the exercise of remedies as



between the pledgor and the secured party (as opposed to in relation
to third parties).

b. The issuer is organized under the law of Sweden and the
certificates are located in an Other Jurisdiction
Governing Law of the Creation and Perfection
If the issuer is organized under Swedish law and the certificates are
in bearer form and located in an Other Jurisdiction, the applicable
law to the creation and perfection of the security interest would be
the law of the Other Jurisdiction according to the principle of lex rei
sitae. However, in respect of certificated securities where measures
have been taken to ensure that such securities will not be physically
traded (such as through a depository or similar), the applicable law
would be determined by location of the relevant register or records in
accordance with the PRIMA rule to the extent the interest of the
secured party has been registered according to law, or, to the extent
there are no relevant registers or records, the jurisdiction where the
issuer of the relevant securities is organized, i.e., Swedish law in this
case.

Governing Law of the Effect of Perfection, Nonperfection, and
Priority
According to Swedish law, the effect of perfection, nonperfection,
and priority of a security interest in directly held certificated securities
is governed by the principle of lex rei sitae. If the certificated
securities are in bearer form and located in an Other Jurisdiction at
the relevant time, the law of the Other Jurisdiction would apply to
effects of perfection and nonperfection. However, in respect of
certificated securities where measures have been taken to ensure
that such securities will not be physically traded (such as through a
depository or similar), the applicable law would be determined by
location of the relevant register or records in accordance with the
PRIMA rule to the extent the interest of the secured party has been
registered according to law, or, to the extent there are no relevant
registers or records, the jurisdiction where the issuer of the relevant
securities is organized, i.e., Swedish law in this case.



Issues concerning the priority among competing third-party creditors,
i.e., rights in rem, are governed by the principle of lex rei sitae, and
thus, the law of the Other Jurisdiction would apply.

Governing Law of the Exercise of Remedies
The applicable law to the exercise of remedies against collateral in
directly held certificated securities will be both the lex rei sitae (to the
extent the remedies concern rights in rem or mandatory provisions of
the lex rei sitae) and the law of the contract (to the extent the
exercise of remedies has been contractually agreed upon by the
parties). If the certificated securities are in bearer form and located in
an Other Jurisdiction at the time of enforcement, the law of the Other
Jurisdiction will apply. However, in respect of certificated securities
where measures have been taken to ensure that such securities will
not be physically traded (such as through a depository or similar),
the applicable law would be determined by location of the relevant
register or records in accordance with the PRIMA rule to the extent
the interest of the secured party has been registered according to
law, or, to the extent there are no relevant registers or records, the
jurisdiction where the issuer of the relevant securities is organized,
i.e., Swedish law in this case. In addition, a Swedish court may take
into account the law of the contract insofar as the contract governs
the exercise of remedies as between the pledgor and the secured
party (as opposed to in relation to third parties).

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Sweden
Governing Law of the Creation and Perfection
If the issuer is organized under the law of an Other Jurisdiction and
the certificates are in bearer form and located in Sweden, the
applicable law to the creation and perfection of the security interest
would be Swedish law according to the principle of lex rei sitae.
However, in respect of certificated securities where measures have
been taken to ensure that such securities will not be physically
traded (such as through a depository or similar), the applicable law
would be determined by location of the relevant register or records in
accordance with the PRIMA rule to the extent the interest of the



secured party has been registered according to law, or, to the extent
there are no relevant registers or records, the jurisdiction where the
issuer of the relevant securities is organized, i.e., the law of the
Other Jurisdiction in this case.

Governing Law of the Effect of Perfection, Nonperfection, and
Priority
According to Swedish law, the effect of perfection, nonperfection,
and priority of a security interest in directly held certificated securities
is also governed by the principle of lex rei sitae. If the certificated
securities are in bearer form and located in Sweden, the applicable
law will be Swedish law. However, in respect of certificated securities
where measures have been taken to ensure that such securities will
not be physically traded (such as through a depository or similar),
the applicable law would be determined by location of the relevant
register or records in accordance with the PRIMA rule to the extent
the interest of the secured party has been registered according to
law, or, to the extent there are no relevant registers or records, the
jurisdiction where the issuer of the relevant securities is organized,
i.e., the law of the Other Jurisdiction in this case.

Issues concerning the priority among competing third-party creditors,
i.e., rights in rem, are governed by the principle of lex rei sitae, and
thus, Swedish law would apply.

Governing Law of the Exercise of Remedies
The applicable law to the exercise of remedies against collateral in
directly held certificated securities will be both the lex rei sitae (to the
extent the remedies concern rights in rem or mandatory provisions of
Swedish law) and the law of the contract (to the extent the exercise
of remedies has been contractually agreed upon by the parties). If
the certificated securities are in bearer form and located in Sweden
at time of enforcement, Swedish law will be applied. However, in
respect of certificated securities where measures have been taken to
ensure that such securities will not be physically traded (such as
through a depository or similar), the applicable law would be
determined by location of the relevant register or records in



accordance with the PRIMA rule to the extent the interest of the
secured party has been registered according to law, or, to the extent
there are no relevant registers or records, the jurisdiction where the
issuer of the relevant securities is organized, i.e., the law of the
Other Jurisdiction in this case. In addition, a Swedish court may take
into account the law of the contract insofar as the contract governs
the exercise of remedies as between the pledgor and the secured
party (as opposed to in relation to third parties).

1.2 Choice of law: Other instances where Sweden’s law may apply

In principle, no, but Swedish law may also apply if there is a clear
intention, at the time of the perfection, to move a certificated security,
perfected in an Other Jurisdiction, to Sweden. Also, if the purpose of
performing the perfection in an Other Jurisdiction than Sweden is to
circumvent Swedish requirements of perfection, Swedish law may
become applicable.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Sweden

Under Swedish law, the security certificate embodies the rights
inherent in the asset, and physical possession of the certificate itself
is critical to the analysis. For example, in the case of directly held
certificated securities in bearer form, the perfection of the security
interest is achieved by physically transferring the original certificates
representing the securities, duly endorsed in blank, to the
possession of the secured party.

However, in respect of directly held certificated securities where
measures have been taken to ensure that such securities will not be
physically traded (such as through a depository or similar), perfection
of the security interest is achieved by registration (if there is a
register) or notification to the issuer or third-party depository (if there
is one).

Further, in each case the pledgor’s right and power to dispose of the
securities must be completely cut off throughout the security period



in order for the security interest to become and remain duly
perfected. In this regard, a transfer of the directly held certificated
securities to a custodian or security agent would suffice to perfect a
security interest, if the custodian/security agent only responds to the
instructions of the secured party.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Sweden

The effect of such perfection is that the secured party’s claim holds
priority before any claims of competing secured parties or other
claimants in relation to the secured assets. Once perfection is
fulfilled, there are no additional steps required to establish priority in
relation to the secured claim/secured assets, but in the pledgor’s
bankruptcy, the claim and the security interest may need to be
monitored and notified to the bankruptcy receiver.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Sweden apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Sweden?

Governing Law of the Creation and Perfection
As regards the creation and perfection of a security interest over
uncertificated securities, the applicable law will be determined
according to the principle of lex rei sitae. Under Swedish law, the
predominant view is that the location of uncertificated securities
would, as a general rule, be deemed to be the jurisdiction where the
issuer of such securities is organized. Hence, if the issuer is
organized in Sweden, Swedish law will generally be applicable to
such creation and perfection. However, where the relevant register
or books of the issuer is located in an Other Jurisdiction according to



the PRIMA rule (which, basically, would only be possible in respect
of debt securities), the law governing a security interest over
uncertificated securities is likely to be the law of such Other
Jurisdiction.

Governing Law of the Effect of Perfection, Nonperfection, and
Priority
According to Swedish law, the effect of perfection, nonperfection,
and priority of a security interest over uncertificated securities is also
governed by the principle of lex rei sitae, where the location of the
securities at the relevant time is generally deemed to be the
jurisdiction where the issuer is organized. If the issuer is organized in
Sweden, Swedish law will generally be applicable. However, where
the relevant register or books of the issuer is located in an Other
Jurisdiction according to the PRIMA rule (which, basically, would
only be possible in respect of debt securities), the law governing a
security interest over uncertificated securities is likely to be the law of
such Other Jurisdiction.

Governing Law of Exercise of Remedies
The applicable law to the exercise of remedies against collateral in
uncertificated securities will be both the lex rei sitae (to the extent the
remedies concern rights in rem or mandatory provisions of Swedish
law) and the law of the contract (to the extent the exercise of
remedies has been contractually agreed upon by the parties). If the
issuer of the uncertificated securities is organized in Sweden,
Swedish law will generally be applicable. However, where the
relevant register or books of the issuer is located in an Other
Jurisdiction according to the PRIMA rule (which, basically, would
only be possible in respect of debt securities), the law governing a
security interest over uncertificated securities is likely to be the law of
such Other Jurisdiction. In addition, a Swedish court may also take
into account the law of the jurisdiction where the relevant register or
books is kept, or, of the contract, insofar as the contract governs the
exercise of remedies as between the pledgor and the secured party
(as opposed to in relation to third parties).



2.2 Choice of law: Other instances where Sweden’s law may apply

Yes, if the issuer is organized in an Other Jurisdiction, but at the
same either (1) has its center of main interests (COMI)4 in Sweden
or for other reasons is deemed to be domiciled in Sweden, or (2) the
relevant register or books for the relevant uncertificated securities is
located in Sweden, according to the PRIMA rule, a Swedish court
may apply Swedish law irrespective of the jurisdiction of organization
of the issuer.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Sweden

The perfection requirement under Swedish law in relation to
uncertificated securities is typically notice to the issuer of the
relevant securities. However, where uncertificated securities are kept
in registered or book entry form and the relevant register or books is
kept by a third party, including the central securities depository
(CSD) in respect of any CSD company,5 the relevant perfection
requirement is notice to such third party.

There are no requirements to the form or method of delivery of the
notice. However, the burden of proof lies with the sender, so the
notice should be unambiguous and it should be verified that it is
actually received by the issuer or third party (as the case may be).
Further, the pledgor’s right and power to dispose of the securities
must be completely cut off throughout the security period in order for
the security interest to become and remain duly perfected. In
addition to the notice, to the extent the uncertificated securities
consist of shares in a limited liability company that is a non-CSD
company, due perfection requires that such non-CSD company duly
enters the security interest in its share register.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Sweden



The effect of such perfection is that the secured party’s claim holds
priority before any claims of competing secured parties or other
claimants in relation to the secured assets. Once perfection is
fulfilled, there are no additional steps required to establish priority in
relation to the secured claim/secured assets, but in the pledgor’s
bankruptcy, the claim and the security interest may need to be
monitored and notified to the bankruptcy receiver. If multiple secured
parties have security interest in the same collateral, the timing of the
relevant perfection requirement will govern priority among them.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Sweden, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

In theory, a securities account to which securities are credited could
constitute a category of collateral separate from the underlying
securities themselves. However, you would normally create a
security interest over the securities account together with all
securities credited to the account, and the value of the security
interest over the account would depend on the value of the securities
held thereon. Also, it is not possible to create a security interest over
the underlying securities if the securities account itself is already
pledged.

As a legal matter, assets other than securities can be credited to a
securities account. There are few legal limitations as to what kind of
assets can be credited to a securities account as long as the assets
are of a financial nature and hence cash can, at least in theory, be
credited to a securities account. However, as a practical matter, it will
depend on the relevant account operator and it would be very
unusual to be able to credit assets other than securities to a



securities account (instead, it would normally be a separate cash
account linked to the securities account).

3.2 Choice of law: What law would a court in Sweden apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Sweden (or where Sweden’s law
governs the account, if relevant)
Governing Law of Creation and Perfection
As regards the creation and perfection of a security interest in a
securities account or securities credited to such an account, the
applicable law will be determined according to the principle of lex rei
sitae, which in relation to an account will mean the jurisdiction where
the relevant register for the securities account is located.
Consequently, the location of the securities or the issuer thereof is
not relevant, if they are credited to a securities account being kept at
another location than where they are situated according to the lex rei
sitae. The location of the broker/intermediary is relevant since it may
affect where the relevant register will be considered to be located
according to the PRIMA rule.

Governing Law of the Effect of Perfection, Nonperfection, and
Priority
The location of the relevant register of the securities account
determines applicable law with respect to the effect of perfection,
nonperfection, and priority of a security interest in such securities
account.

Governing Law of the Exercise of Remedies
The applicable law to the exercise of remedies against collateral in a
securities account or securities credited to such an account will be
both the lex rei sitae (to the extent the remedies concern rights in
rem or mandatory provisions of Swedish law) and the law of the
contract (to the extent the exercise of remedies has been



contractually agreed upon by the parties). If the relevant register is
being kept in Sweden, Swedish law will be applied, but a Swedish
court may also take into account the law of the contract insofar as
the contract governs the exercise of remedies as between the
pledgor and the secured party (as opposed to in relation to third
parties).

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Sweden, and an Other Jurisdiction’s
law governs the account agreement
Governing Law of the Creation and Perfection
The governing law of the contract creating the security interest will
be determined by application of the Rome I Regulation, which
generally recognizes a choice of law made in the contract. However,
all issues concerning rights in rem¸ including the creation and
perfection of a security interest, will be governed by the applicable
law in the country where the relevant register is being kept, in this
case Sweden.

Governing Law of the Effect of Perfection, Nonperfection, and
Priority
The effect of perfection, nonperfection, and priority will be governed
by Swedish law.

Governing Law of the Exercise of Remedies
The exercise of remedies will be governed by Swedish law (to the
extent the remedies concern rights in rem or mandatory provisions of
Swedish law), but the law of the Other Jurisdiction would apply to the
extent the exercise of remedies has been contractually agreed upon
by the pledgor and the secured party.

3.3 Choice of law: Other instances where the law of Sweden may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Sweden, but the issuer of securities
credited to the securities account is organized under the law of
Sweden, would Sweden’s law apply?



No, the issuer’s jurisdiction of organization is not relevant.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Sweden, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Sweden, would
Sweden’s law apply, and if so, to what extent?
In principle no; however, if there are numerous
brokers/intermediaries keeping different registers in different
jurisdictions it could be unclear where the register will be considered
to be located according to the PRIMA rule and hence, which will be
the applicable law according to PRIMA and lex rei sitae.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Sweden

A pledge of a securities account is perfected through notification to
the keeper of the account. Further, the pledgor’s right and power to
dispose of the account as such and the financial assets credited
thereto, and access to the account must be completely cut off
throughout the security period in order for the security interest to
become and remain duly perfected (i.e., generally, the account must
be blocked). As a matter of Swedish law, if the keeper of the account
has been duly notified of the pledge, it is obligated to cut off the
pledgor from accessing the account.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Sweden

The effect of such perfection is that the secured party’s claim holds
priority before any claims of competing secured parties or other
claimants in relation to the secured assets. Once perfection is
fulfilled, there are no additional steps required to establish priority in
relation to the secured claim/secured assets, but in the pledgor’s
bankruptcy, the claim and the security interest may need to be
monitored and notified to the bankruptcy receiver. If multiple secured
parties have security interest in the same collateral, the timing of the
relevant perfection requirement will govern priority among them.



4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Sweden, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

From a Swedish law perspective, deposit accounts are technically
regarded as a debt from the keeper of the account to the owner of
the account. A deposit account can normally only contain the debt
that is a deposit.

4.2 Choice of law: What law would a court in Sweden apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Sweden (or where Sweden’s law governs the account, if
relevant)
Governing Law of the Creation and Perfection
As regards the creation and perfection of a security interest in a
deposit account, the applicable law is the law of the jurisdiction
where the deposit account is being kept (according to lex rei sitae).
The location of the bank is usually the deciding factor to determine
where the account is deemed as being kept. If the bank or its branch
is located in Sweden, then the account is usually considered to be
located in Sweden, and Swedish law will generally be applicable.
Further, Sweden is generally viewed to apply the principle of branch
separateness, meaning that the location of a branch (and the
accounts held with such branch) may be different from that of the
head bank for lex rei sitae purposes.

Governing Law of the Effects of Perfection, Nonperfection, and
Priority
The effect of perfection, nonperfection, and priority will be governed
by the applicable law at the location of the deposit account if they
refer to rights in rem. If the account is located in Sweden, Swedish



law will be applicable. However, as regards priority, issues relating to
the contract and the contractual relations between the pledgor and
the secured party may be determined by the law of the contract as
determined by the Rome I Regulation.

Governing Law of the Exercise of Remedies
The exercise of remedies, if they concern rights in rem, will be
governed by Swedish law if the account is located in Sweden, but
the law of the contract creating the security interest in the deposit
account would apply to the extent the exercise of remedies has been
contractually agreed upon by the pledgor and the secured party.

b. The deposit account is located in, or is maintained by a bank
located in, Sweden, and an Other Jurisdiction’s law governs the
account agreement
Governing Law of the Creation and Perfection
The governing law of the contract creating the security interest will
be determined by application of the Rome I Regulation, which
generally recognizes a choice of law made in the contract. However,
all issues concerning rights in rem¸ including the creation and
perfection of a security interest, will be governed by the applicable
law in the country where the relevant account is located (in this case
Sweden) and the law governing of the account agreement will not be
relevant for those issues.

Governing Law of the Effect of Perfection, Nonperfection, and
Priority
The effect of perfection, nonperfection, and priority will be governed
by the applicable law at the location of the deposit account if they
refer to rights in rem. If the account is located in Sweden, Swedish
law will be applicable.

Governing Law of the Exercise of Remedies
The exercise of remedies, if they concern rights in rem, will be
governed by Swedish law if the account is located in Sweden, but
the law of the contract creating the security interest in the deposit
account would apply to the extent the exercise of remedies has been
contractually agreed upon by the pledgor and the secured party.



4.3 Choice of law: Other instances where the law of Sweden may
apply

In principle, no.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Sweden

A pledge of a deposit account is perfected through notification to the
keeper of the account (typically the account depositary bank).
Further, the pledgor’s right and power to dispose of the account as
such and funds held therein and access to the account must be
completely cut off throughout the security period in order for the
security interest to become and remain duly perfected (i.e.,
generally, the account must be blocked). As a matter of Swedish law,
if the keeper of the account has been duly notified of the pledge, it is
obligated to cut off the pledgor from accessing the account.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Sweden

The effect of such perfection is that the secured party’s claim holds
priority before any claims of competing secured parties or other
claimants in relation to the secured assets. Once perfection is
fulfilled, there are no additional steps required to establish priority in
relation to the secured claim/secured assets, but in the pledgor’s
bankruptcy, the claim and the security interest may need to be
monitored and notified to the bankruptcy receiver.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Sweden

Certain provisions of the Swedish Companies Act6 may limit the
pledgor’s ability to provide collateral.



In order to enter into a pledge agreement, a resolution of the board
of directors of the pledgor authorizing a person to enter into and
execute the agreement is normally advisable from a Swedish law
perspective.

A Swedish limited liability company may not provide collateral for the
obligations of a parent or sister company, unless the parent company
of that group is domiciled within the EEA, or unless the guarantee is
intended exclusively for the borrower’s business operations and is
provided for purely commercial reasons.

Furthermore, if a Swedish limited liability company provides any
collateral without receiving sufficient corporate benefit in return, such
collateral will, in whole or in part, be considered a distribution of
assets, which will be lawful only (i) to the extent there is sufficient
coverage for the restricted equity capital of the Swedish limited
liability company after the distribution (i.e., at the time the collateral is
provided) (where the aggregate amount available for distribution
during the period from the annual general meeting until the following
year’s annual general meeting shall be calculated on the basis of the
balance sheet approved by the shareholders at the first annual
general meeting, taking into account changes in the restricted equity
capital after such annual general meeting) and (ii) if considered
prudent by the Swedish limited liability company to undertake such
distribution after having taken into consideration the equity
requirements imposed by the nature, scope, and risks relating to the
Swedish limited liability company’s business or the Swedish limited
liability company’s need to strengthen its balance sheet, liquidity, or
financial position in general. Where the Swedish limited liability
company is a parent company, the latter assessment is also made
on a group level.

It should also be noted that laws relating to financial assistance in
Sweden prohibit limited liability companies incorporated in Sweden
from providing guarantees or security interests for obligations of any
person where such obligations are being incurred for the purpose of



acquiring shares in the company itself or in any other direct or
indirect parent member of the same group of Swedish companies.

In order to avoid the above issues relating to corporate benefit and
distribution of assets, limitation language is included in pledge
agreements where such issues may arise.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Sweden or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Sweden?

The answers would not change.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Sweden, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

If the collateral will be subject to Swedish jurisdiction according to
the principle of lex rei sitae concerning rights in rem, it is generally
recommended that the security agreement be governed by Swedish
law in order to ensure that Swedish perfection requirements are
complied with. Also, it might be more practicable if both contractual
obligations under the security agreement and perfection
requirements are governed by the same law. However, if a security
agreement governed by the law of a U.S. state is preferred, it would
generally be sufficient from a Swedish law perspective if the Swedish
law perfection requirements are fulfilled and upheld (which could be
safeguarded either in a separate Swedish law security agreement or
by incorporating specific provisions in the U.S. agreement).



For securities, securities accounts, and deposits accounts, the
recommended and customary form of agreement is the standard
Swedish form of pledge agreement. Having the concept of a
collateral agent does not raise any particular issues in Sweden.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Sweden

In absence of an agreement, proceeds of a pledged asset will not be
covered by the collateral and will belong to the pledgor. However, it
is possible to include proceeds of the collateral through an additional
agreement or in the original pledge agreement.

In order to perfect a security interest in proceeds, the applicable
perfection requirement (as described in sections 1–4 above) will
have to be fulfilled in respect of such proceeds and, in addition, the
pledgor must be completely cut off from disposing of or otherwise
using the proceeds.

G.5 Rehypothecation of collateral under the law of Sweden

Under Swedish law, rehypothecation (återpantsättning) is allowed
without further consent from the pledgor, provided that no agreement
prohibiting rehypothecation exists. The secured party may not
pledge/rehypothecate the collateral under terms that are more
restrictive on the pledgor than under the initial pledge, unless the
original pledgor has given its consent to this. Some limitations in
relation to the right to rehypothecate the collateral are set out in the
Swedish Financial Trading Act.7 For companies under supervision of
the Swedish Financial Supervisory Authority, a separate agreement
granting the secured party a right to rehypothecate the collateral is
required, unless the collateral and the obligation secured by the
collateral are rehypothecated together.

The paragraph above does not affect the analysis to the previous
questions in sections 1–4. However, it should be noted that
rehypothecation is considered a new pledge and must comply with
the perfection requirements of the relevant asset. Thus, the new



pledge, including contractual obligations thereunder, has to be
analyzed under the principles provided in the answers above.

G.6 Exercise of remedies under the law of Sweden

As a general starting point, the secured party is entitled to enforce its
security interest in any way that it deems fit, subject to:

(a)    any contractual arrangements regarding enforcement agreed in
the relevant security agreement;

(b)    certain fiduciary duties of the secured party to enforce the
security interest in a reasonable manner, including prior notice
of enforcement to the pledgor (unless it would adversely affect
the enforcement process or the value of the collateral) and
reasonable efforts to enforce at the highest value possible (and
including an obligation to account for the excess proceeds of
enforcement, if any, to the pledgor);

(c)    unless they are contractually waived in the security agreement
(which is customary in the Swedish market), that certain
outdated statutory provisions of the Swedish Commercial Code
from 17368 could apply with a result that the pledgor must first
be given reasonable notice and have a chance to repay the debt
prior to enforcement;

(d)    that the secured party may not foreclose on the collateral
without accounting for the value thereof (i.e., not fulfilling its
fiduciary duties owed to the pledgor); and

(e)    certain specific limitations in the insolvency proceedings of the
pledgor.

The above generally means that the secured party can sell the
collateral in a private or public auction, on a regulated market, or in
any other sale where it can show that it has used commercially
reasonable efforts to obtain a price corresponding to market value.
To the extent that the collateral consists of cash, the secured party
can apply such cash toward discharge of the secured obligations, to
the extent such obligations are due (including as a result of
acceleration). The secured party can also purchase the collateral



itself (including via a credit bid), provided that it assigns a value
(purchase price) to the collateral, that it applies such value against
the secured obligations, and that it accounts for any surplus to the
pledgor. To the extent the secured party is a bank or other credit
institution, and the collateral constitutes of shares or other qualifying
ownership interests exceeding 10% of the shares or interests in a
legal entity, the secured party normally needs to register any
assumption of ownership to such shares or interests with the
Swedish Financial Supervisory Authority and sell the shares or
interests as soon as possible without making any credit losses on
the underlying loan and in any event within three years.

Whether or not the secured party is entitled to take proceeds of the
collateral would depend on the contractual agreement, but in the
absence of any agreement, prior to any enforcement whereby the
collateral is transferred from the pledgor, the proceeds would belong
to the pledgor and do not form part of the collateral (and hence
cannot be taken by the secured party). As regards any voting rights
tied to the collateral, those also remain with the pledgor and cannot
(prior to enforcement) be exercised by the secured party in the
absence of any separate voting proxies/powers of attorney (however,
such voting proxies/powers of attorney are customarily taken by
secured parties in the Swedish market).

Any enforcement of security over securities would not require any
judicial involvement and instead, subject to the above, the secured
party is entitled to take self-help remedies and take any other actions
that it can reasonably justify (taking the above into consideration).

Limitations in Insolvency Proceedings
Pursuant to the Swedish Bankruptcy Act,9 if a company is unable to
pay its debts when due and such inability is not merely temporary, it
is deemed insolvent and can be declared bankrupt following a
bankruptcy petition filed with the court by (i) the company or (ii) by a
creditor of the company.



In the event of bankruptcy of a Swedish company, the court will
appoint a receiver in bankruptcy who will work in the interest of all
creditors of the company with the objective of selling the company’s
assets and distribute the proceeds among the creditors.

The purpose of bankruptcy proceedings is to wind up the company in
such a way that the company’s creditors receive as high a proportion
of their claims as possible. The receiver in bankruptcy is required to
safeguard the assets and can decide to continue the business or to
close it down, depending on what is best for all creditors. In general,
the receiver in bankruptcy is required to sell the assets of the
company as soon as possible and to distribute the proceeds in
accordance with the mandatory priority rules as primarily set out in
the Swedish Rights of Priority Act.10 In the interim, the receiver in
bankruptcy will take over the management and control of the
company, and the company’s directors or managing director will no
longer be entitled to represent the company or dispose of the
company’s assets.

This generally means that a secured party must liaise with the
bankruptcy receiver and give the bankruptcy receiver first right of
refusal to redeem the collateral. However, as regards collateral in the
form of securities and cash, a secured party may enforce the
security over the collateral itself and without any stay on
enforcement or any consultation with the bankruptcy receiver,
provided that it is done in a commercially reasonable manner.

 

1    Sweden has implemented the European Union Financial Collateral Directive
(2002/47/EC) and PRIMA applies in Sweden, meaning that the location of the
relevant register will determine the governing law. However, in cases of
numerous intermediaries keeping different registers in different jurisdictions it
could be unclear where the register will be considered to be kept, but if the
broker/intermediary is located in Sweden and the register is being kept in
Sweden, Swedish law will generally be applicable.



2    LAG OM VÄRDEPAPPERSMARKNADEN (Svensk författningssamling [SFS]
2007:528).

3    Directive 2014/65 of the European Parliament and of the Council of 15 May
2014 on Markets in Financial Instruments and Amending Directive 2002/92/EC
and Directive 2011/61/EU (recast), 2014 O.J. (L 173) 349.

4    As defined in the European Union Insolvency Regulation, pursuant to which an
issuer’s center of main interests (COMI) is presumed to be the place where its
registered office is situated.

5    A CSD company is a company, the articles of association of which contain a
clause stating that the company’s shares shall be registered in a CSD register
pursuant to the Financial Instruments Accounts Act (1998:1479) and
consequently, the share register of which will be kept by the CSD. See LAG OM
KONTOFÖRING AV FINANSIELLA INSTRUMENT (Svensk författningssamling
[SFS] 1998:1479).

6    AKTIEBOLAGSLAG (Svensk författningssamling [SFS] 2005:551).
7    LAG OM HANDEL MED FINANSIELLA INSTRUMENT (Svensk författningssamling

[SFS] 1991:980).
8    HANDELSBALKEN [HB] [Commerce Code].
9    KONKURSLAG (Svensk författningssamling [SFS] 1987:672).
10  FÖRMÅNSRÄTTSLAG (Svensk författningssamling [SFS] 1970:979).
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Highlights1

•    Switzerland has modernized the law of investment securities in
recent years by enacting the Federal Intermediated Securities Act
of 3 October 2008, which entered into force on January 1, 2010
(the FISA).2 The FISA, which closely follows the Geneva
Securities Convention (GSC),3 also applies to the creation and
perfection of security interests in securities held with an
intermediary, dubbed “intermediated securities.”

•    Switzerland was the first signatory (together with the U.S.) of the
Hague Securities Convention (the HSC)4 and has applied the
HSC unilaterally since 2010. The law applicable to the creation
and perfection of security interests in securities held with an
intermediary is in the first place the law chosen by the parties to
govern the account agreement. No case law has been published
so far applying the HSC, but the feedback from practitioners and
bank lawyers is overwhelmingly positive. The HSC indeed permits



the parties to quickly determine the law applicable to the creation
and perfection of security interests in intermediated securities in
all possible circumstances and to resolve with a high degree of
certainty any issue.

•    In addition to intermediated securities, Swiss law codified both
the concepts of certificated and uncertificated securities. While
certificated securities still play a certain role, e.g., in the context of
venture capital financing or for small- and medium-sized firms,
uncertificated securities cannot fully perform all functions of
securities and are therefore primarily used to underlie the creation
of intermediated securities.

•    Switzerland also codified in 2021 securities, which are issued and
transferred on a blockchain or distributed ledger (register
securities) (Registerwertrechte, droits-valeurs inscrits). Register
securities are the digital equivalent to certificated bearer or order
securities, can be directly controlled by the creditor, and can also
be transferred peer to peer like physical securities.

•    For certificated, uncertificated, and register securities, and for
both the substantive and the conflict-of-law analysis, the
dichotomy of full-title security interests and limited interests (i.e.,
pledges) is of overarching importance, resulting in a relatively
complex legal environment for secured transactions in this kind of
collateral. This is also true in some respects in relation to the use
of cash (i.e., commercial bank money) as collateral.

•    From a conflict-of-law perspective, Swiss private international law
recognizes party autonomy also in relation to property rights in
certificated, uncertificated, and register securities. The conflict-of-
law provisions mirror the complexities of the substantive law and
force the parties to make difficult and complex distinctions and
characterizations.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Switzerland for
purposes of creating and perfecting a security interest?



Article 965 of the Code of Obligations (the CO)5 defines a security
(Wertpapier; papiers-valeurs) as “any instrument to which a right
attaches in such a manner that it may not be exercised or transferred
to another person without the instrument.” At the core of this
definition is a bilateral legitimation clause under which the parties
agree that any person in possession of the instrument is entitled to
claim the right or the rights embodied in it, and the debtor is bound to
honor such claim without having the right or the obligation to request
further proof for the holder’s ownership. This concept is of general
application, i.e., any (private law) claim or right may be issued as
securities, including any form of debt, equity interest, and any other
claim.

Swiss private law distinguishes four forms of securities: (i)
certificated securities, (ii) uncertificated securities, (iii) securities held
with an intermediary (intermediated securities), and (iv) register
securities. All forms can serve as collateral, but investment securities
are predominantly issued in the form of intermediated securities.

Certificated securities are (physical) instruments (certificates)
representing a claim or a right in such a manner that presentation of
the certificate is required both for performance of the obligation6 and
the transfer of the right from a transferor to a transferee.7 The
instrument is a bearer security (Inhaberpapier; titre au porteur) if any
possessor qualifies as an entitlement holder.8 It is an order
instrument (Ordrepapier; titre à ordre) if the possessor must be
identified as the entitlement holder in a writing on the back of the
instrument.9 Registered securities (Namenpapier, titre nominatif) are
securities that do not qualify as a bearer or order security10 and that
are transferred by way and with the effects of an assignment.11 Debt
instruments are normally issued as a bearer instrument; they may
also be issued as an order instrument whereas registered securities
are not a suitable form for money or capital market instruments.

Equity interests in a joint stock company (Aktiengesellschaft [AG];
société anonyme [SA]) can be issued as a bearer share



(Inhaberaktie; action au porteur) or a registered share (Namensaktie;
action nominative). Note that the registered share is an order
security, not a registered security.12 Interests in limited liability
companies (LLC, GmbH; Sàrl) may be certificated only in form of
registered securities.13 A cooperative (Genossenschaft, société
coopérative) may issue shares, but only as an evidentiary document,
not in the form of a (bearer, order, or registered) security.14 Interests
in partnerships are not transferable (unless otherwise provided in the
articles of association) and cannot be issued as securities.

Simple uncertificated securities (einfache Wertrechte; droits-valeurs
simple) have been used since the 1980s as a substitute for physical
registered shares of listed companies (Namenaktien mit
aufgeschobenem oder aufgehobenem Titeldruck).

The concept has been codified as an underlying component for
intermediated securities.15 Uncertificated securities are created by
an entry into a nonpublic book maintained by the issuer16 and exist
only in accordance with such entry. Uncertificated securities are
transferred by way, and with the effects, of an assignment.17 They
are pledged in accordance with provisions governing the pledge of
claims.18 Both the assignment of and the pledge of uncertificated
securities require the execution of the assignment and the pledge,
respectively, in writing.19 In view of these limited functions, simple
uncertificated securities are not a suitable form for money or capital
market instruments.

Intermediated securities (Bucheffekten, titres intermédiés) have been
created as a new form of property by the FISA.20 According to article
3(1) of the FISA, intermediated securities are (i) personal or
corporate rights of a fungible nature against an issuer, (ii) credited to
a securities account, and (iii) which may be disposed of by the
account holder in accordance with the provisions of the FISA (i.e., by
way of credit to a securities account21 or by way of a control
agreement).22 According to article 6(1) of the FISA, intermediated
securities are created by (i) the deposit of certificated securities



(which may be a global certificate) into collective custody with a
custodian or by registering uncertificated securities in the main
registry of a single custodian and (ii) the credit of such securities to
one or several securities accounts. The main registry, which is
different from the uncertificated securities book, is maintained by a
custodian (normally by the central securities depository) and is
public.23 The FISA recognizes financial instruments created and
deposited under a foreign law also as intermediated securities,
provided such instrument performs a similar function as
intermediated securities under the FISA.24

The FISA has been drafted taking into account, and by persons
involved in, the preparation of the GSC, and it is understood to be in
compliance with this international instrument. The concept of
intermediated securities also has a number of similarities with the
“securities entitlement” under article 8 of the UCC.25 It is
nevertheless clearly distinct from the latter because, under the legal
definition in article 3(1) of the FISA, intermediated securities are a
right against the issuer, not merely against the (relevant)
intermediary. Intermediated securities therefore clearly qualify as
property rights, as evidenced by article 3(2) of the FISA.26 Register
securities have been introduced in 2021 as a new form of truly digital
securities fulfilling all functions of certificated bearer or order
securities.27 Register securities can be issued either as bearer or
order securities.

Register securities are issued on the basis of a securities registry,
which must meet certain minimum requirements set forth in article
973d(2) of the CO. These requirements include (i) control by the
creditor, but not the debtor, (ii) protection of the integrity of the
register by appropriate technical or organizational measures, (iii)
information regarding the registered right and the operation of the
registry is recorded in the registry, and (iv) creditors can read
relevant information and verify relevant content. It is generally
agreed that these requirements, under the current state of
technology, can be met only by systems based on distributed ledger



technology (DLT). The securities registry can be either a public
blockchain (like the Bitcoin or the Ethereum blockchain) or a
permissioned blockchain (like Corda or Hyperledger Fabric). The
registration is based on an agreement (called a registration
agreement), which includes the agreement of the parties to issue
securities in the form of register securities and includes information
about the securities registry.

Register securities (unlike simple uncertificated securities) are
functionally equivalent to certificated bearer or order securities. They
are transferred by way of an entry in the securities registry in
accordance with the registration agreement.28 The obligor of register
securities is obliged to pay, and is discharged only by paying, the
creditor registered in the securities registry.29 A purchaser in good
faith from the person registered in the securities registry is protected
even if the seller had no power to dispose of the register
securities.30 The obligor of register securities may raise against the
claim of the person registered in the securities registry, only those
defenses (i) that relate to the validity of the registration or that are
derived from the securities registry, (ii) that the obligor is personally
entitled to raise against the registered creditor, or (iii) that are based
on the direct relations between the obligor and a former creditor, if
the current registered creditor intentionally acted to the detriment of
the obligor when acquiring the register securities.31

Unlike intermediated securities, register securities can be controlled
and transferred directly by the registered creditor, without the
assistance of an intermediary. This direct control is functionally
equivalent to the possession of certificated securities. However,
since Swiss property law acknowledges only rights in corporeal
tangi-bles as possession or property under the law, the creditor’s
control does not qualify as possession under the law.

The DLT Act expressly acknowledges that register securities can be
used as collateral similar to certificated securities.32 A security
interest in register securities can either be a possessory or a non-
possessory security interest. In each case, the security interest can



be full-title security interest or a pledge. A possessory security
interest is created by way of transferring control over the register
securities to the secured party, based on a security agreement. The
perfection requirements are the same as for certificated securities.33

Non-possessory security interests are perfected by (i) flagging the
security interest in the securities registry and (ii) providing that the
secured party can assume control over the register securities in case
of a default by the debtor.34

P.2 Are debt securities treated differently from equity securities under
the law of Switzerland for purposes of creating and perfecting a
security interest in such securities?

Generally, the conditions for the creation and perfection of security
interests in securities apply irrespective of whether the instrument
qualifies as a debt or an equity or a hybrid instrument. In the case of
shares in a joint stock company, additional requirements must be
met when the shares are registered shares (Namenaktie, legally an
order instrument) and the transfer is restricted by the articles of
incorporation.35 Three cases must be distinguished:

(i)    If registered shares are not listed on a stock exchange, the
acquisition of the shares by the transferee is completed when
the issuer accepts the acquirer as a new shareholder.36

(ii)   In the case of registered shares listed on a stock exchange, but
acquired off exchange, the transfer is completed when the
request for recognition by the issuer is filed.37

(iii)  If registered shares are listed on a stock exchange and acquired
on-exchange, no additional requirements for the completion of a
transfer have to be met. The transfer is perfected when
possession of the shares is transferred and the endorsement
has been executed38 or when the shares are booked into the
transferee’s securities account.39

These restrictions apply when ownership in registered shares is
transferred for security interest purposes, e.g., if a secured party



acquires title in the shares in order to secure the payment of an
obligation. The creation and perfection of a pledge over registered
shares are not subject to an ex ante approval by the company, but
approval is required if the collateral is sold in case of a default of the
debtor. Secured parties therefore do not accept registered shares
subject to transfer restrictions without prior approval by the company.

Similar restrictions apply to the transfer of equity interests in limited
liability companies.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Switzerland?

Intercompany debt is normally extended based on a loan agreement
and not executed as a security. However, nothing prevents the
parties to issue intercompany debt in the form of (certificated or
uncertificated) securities, e.g., if they wish to make such debt
tradable. Intercompany debt issued in the form of certificated or
uncertificated securities could also serve as an underlying
component for the creation of intermediated securities, provided the
certificate is held in custody, or uncertificated securities are
registered in the main registry maintained, by a custodian. However,
this is not normal commercial practice in Switzerland.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Switzerland apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Switzerland and the
certificates are located in Switzerland
For purposes of determining the applicable law, the Swiss Private
International Law Act (PILA)40 treats directly held certificated



securities as movable property. The creation and perfection of a
security interest in certificated securities are therefore governed by
the law of the jurisdiction in which the certificate is located at the time
of creation or perfection (lex situs or lex cartae rule), but only if the
security interest is a full-title security interest; i.e., property is
transferred for security interest purposes (Sicherungsübereignung;
transfert de propriété à titre de garantie). A special rule applies if the
security interest is a pledge (Pfandrecht; nantissement). In both
cases, a limited choice of law by the parties is permitted.

Full-Title Security Interest in Directly Held Certificated Securities

•    If the security interest qualifies as a full-title security interest, the
law governing its creation and perfection is determined based on
articles 100 and 104 of the PILA.41

•    The substantive scope of the lex cartae rule is narrow and limited
to determining “the acquisition and loss or rights in rem in
movables,”42 i.e., ownership in and possession of certificated
securities and the transfer of rights in rem by way of agreement or
operation of law. This issue must be distinguished from the law
applicable to the rights embodied in, or represented by, the
certificate. Depending on its nature this right is governed by the
law chosen by the issuer43 or the law under which a company is
organized.44 The law governing the right embodied in a certificate
also determines whether a certificate constitutes a security or a
mere acknowledgment of debt (IOU), which kind of security
(bearer, order, or registered security), and what the effects are of
a disposition or transfer of the certificate in relation to the right
embodies in, or represented by, the certificate. The lex cartae
must furthermore be distinguished from the law governing the
legal relationship between the debtor and the secured party,
which is also determined in accordance with article 116 et seq. of
the PILA.

•    Article 100 of the PILA makes a distinction between the
acquisition of a right in rem in certificated securities and the law
governing the “content and exercise” of such right.45 The



acquisition is governed by the “law of the state in which the
property is located at the time of the events from which the
acquisition or loss [of ownership rights or possession] is
derived.”46 If the certificates are later moved to another state, the
“content and exercise” of the rights acquired under the laws of the
first state are governed by the laws of that second state. For
example, if ownership in shares of a German joint stock company
(Aktiengesellschaft, AG) is transferred to a secured party under
German law while the pledgor retains possession, and the shares
are later brought by the pledgor into Switzerland, German law
determined whether a security interest has been created and
perfected in the shares, but Swiss law determines the effects of
perfection and the priority of such security interest as well as the
exercise of remedies in relation to the collateral. Since Swiss
substantive law does not recognize non-possessory security
interests,47 the security interest, while validly created under
German law, is not enforceable under Swiss law. Also, an
agreement that the collateral shall become the unlimited property
of the secured party in the event of a default (lex commissoria,
Verfallvertrag) is valid and enforceable under Swiss law only if the
secured party is under an obligation to account for the sale of the
collateral and turn over any surplus.

•    In order to mitigate the obvious difficulties with the application of
the lex situs rule, article 104(1) of the PILA permits the debtor and
the secured party to choose the law governing the perfection of a
security interest.48

•    Both the scope and effects of this choice of law are closely
limited. The parties may choose only the law of the state of
shipment or of destination or the law governing the underlying
legal transaction (i.e., the security agreement). The choice of law
must be made in accordance with the provisions of article 116 of
the PILA; i.e., it must be explicit or clearly evident from the
contract or the circumstances; moreover it must be clear from the
choice of law that it also relates to rights in rem. No choice of law
is permissible if any party qualifies as a consumer.49 Importantly,
“the choice of law may not be asserted against third parties,”50



i.e., any person who is not a party to the choice-of-law agreement
but has acquired a competing interest in the collateral. Therefore,
any third party may invoke that it acquired a competing interest in,
or an adverse claim in relation to, the securities under the lex
cartae rule. While some scholars argue that a third party who was
aware of the choice of law at the time it acquired the competing
interest should not be protected, there is no case law supporting
this position so far.

•    All these limitations greatly reduce the usefulness of a choice of
law under article 104 of the PILA. Moreover, a choice of law in
relation to property interests is generally not permitted under the
conflict-of-law rules of other states. However, at least in the
European context, it can be effective if it is supported by a forum
selection clause designating Swiss courts as the courts of
competent jurisdiction. Since Switzerland is a member state of the
Lugano Convention of October 30, 2007, on jurisdiction and the
recognition and enforcement of judgments in civil and commercial
matters (Lugano Convention),51 the other members states (i.e.,
all member states of the European Union plus Norway and
Iceland) are bound to recognize this forum and any judgment
handed down by a court of competent jurisdiction.52 Recognition
and enforcement of a foreign judgment are not subject to a review
of the conflict-of-law analysis of the competent court.53 It is
subject to a public policy exception,54 which, however, does in
general not cover any issues relating to the creation and
perfection, priority, or enforcement of security interests.

Pledge of Directly Held Certificated Securities

•    If a security interest in certificated securities qualifies as a pledge,
the law applicable to the creation and perfection of such security
interest is determined by a Swiss court in accordance with article
105 of the PILA.55

•    Article 105 PILA applies only if the security interest qualifies as a
pledge,56 and not if it is a full-title security interest. The creation
and perfection of the pledge are primarily governed the law



chosen by the parties of the security agreement.57 It is subject to
the same conditions and limitations as the choice of law under
article 104 PILA; i.e., it must be explicit and is not permissible if
one party is a consumer. Also, the choice of law is not effective
vis-à-vis third parties. If no effective choice of law was made,
article 105(2) of the PILA applies which subjects the pledge of a
(noncertificated) claim or of securities to the law of the state in
which the secured party is located. The secured party’s location is
determined in accordance with article 21(2) of the PILA (location
of a corporation is at its registered office as specified in the
certificate of incorporation or, in the absence of such designation,
the place where it has its headquarters). In relation to the third-
party debtor on the underlying obligation pledged, only the law
governing the right subject to so pledged may be asserted.58

b. The issuer is organized under the law of Switzerland and the
certificates are located in an Other Jurisdiction
Swiss conflict-of-law rules apply whether or not they refer to Swiss or
a foreign substantive law (bilateral conflict rules). If the issuer is
organized under Swiss law and the certificates are located in an
Other Jurisdiction, Swiss courts will determine the law governing the
creation and perfection of a security interest in directly held
securities, the effects of perfection, and priority and the exercise of
remedies against such collateral applying the following principles:

•    If the security interest is a full-title security interest, the court will
apply the law of the Other Jurisdiction as the lex cartae sitae
rule,59 if no law is chosen by the parties in accordance with article
104 of the PILA.

•    The court will apply Swiss law (or the law of a third jurisdiction) if
the parties have chosen that law in accordance with article 104 of
the PILA. This choice of law is not effective against third parties.

•    If the security interest is a pledge, the court will apply the law
chosen by the parties,60 a choice that is subject to the same
limitations as a choice under article 104 of the PILA. In the



absence of an effective choice of law, Swiss courts will apply the
law of the state in which the secured party is located.61

Swiss law, as the law of the state in which the issuer is organized,
determines whether a transfer (including a pledge or full-title security
interest) of securities representing interests in a company is subject
to limitations or the agreement of the company.62 In the case of debt
securities Swiss law might apply as the law chosen by the parties to
govern the issue.63

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Switzerland
Where the issuer is organized under the law of an Other Jurisdiction
and the certificates are located in Switzerland, the analysis set out in
section 1.1 applies.

•    If the security interest is a full-title security interest, the court will
apply Swiss law as the lex cartae sitae.64

•    The court will apply Swiss law (or the law of the Other or a third
jurisdiction) if the parties have chosen that law in accordance with
article 104 PILA. This choice of law is not effective against third
parties.

•    If the security interest is a pledge, Swiss courts will apply the law
chosen by the parties,65 a choice that is subject to the same
limitations as a choice under article 104 PILA. In the absence of
an effective choice of law, Swiss courts will apply the law of the
state in which the secured party is located,66 i.e., the law of the
Other Jurisdiction.

The law of the Other Jurisdiction also determines whether a transfer
of securities representing interests in a company is subject to
limitations or the agreement of the company.67 In the case of debt
securities, the law of the Other Jurisdiction might apply as the law
chosen by the parties to govern the issue.68



1.2 Choice of law: Other instances where Switzerland’s law may
apply

There are none.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Switzerland

Swiss secured transactions law is based on the fundamental
dichotomy of the transfer of legal title for security purposes
(Sicherungsübereignung; transfert de propriété à titre de garantie) on
the one hand and the pledge (Pfandrecht; nantissement) on the
other hand. In the case of the full-title security interest, the secured
party acquires full legal title in the collateral but is bound by a
fiduciary relationship to dispose of the collateral only in case of a
default and to return the collateral after repayment of the debt. The
pledge is a limited right in rem, which entitles the secured party to
liquidate the assets in case of a default (however defined) of the
debtor. The pledge is an accessory right (i.e., it can be validly
created only when and as long as a debt exists) whereas the full-title
security interest is non-accessory (i.e., it can be created whether or
not a debt to be secured exists).

In the case of an insolvency of the secured party, the collateral
becomes part of the insolvency estate of the secured party in the
case of a full-title security interest, whereas it remains the debtor’s
property in the case of pledge.

A hybrid structure highly relevant where securities constitute the
collateral is the so-called irregular pledge (pignus irregulare), which
can be created over fungible property. An irregular pledge is
accessory like the regular pledge, but the secured party has to return
only assets of the same kind and number (restitution eadem
qualitate et quantitate). The main advantage of the irregular pledge
is that the secured party may freely use or dispose of the collateral.
Finally, a security over certificated securities can also be structured
as a sale/resale (e.g., repurchase agreement).



If a Swiss court determines that Swiss substantive law governs the
perfection of a security interest in directly held certificated securities,
the parties have to take the following steps for perfection:

•    Entering into a security agreement (pactum fiduciae in the case of
a full-title security interest or a pledge agreement in the case of
regular or irregular pledge). If the parties want to enter into an
irregular pledge, their intention to transfer ownership to the
secured party must be clearly expressed. Note that under Swiss
law, a valid and binding security agreement is a necessary
condition for a security interest to be created and perfected as a
right in rem (causality principle).

•    Transferring the possession of the certificate to the secured
party69 or a third party designated by the secured party (collateral
agent). Note that Swiss law does not recognize non-possessory
security interests and therefore requires an effective transfer of
possession such that the debtor no longer has exclusive control
over the collateral 70

In the case of bearer securities, no step other than a transfer of the
securities to the secured party has to be taken.

In the case of order securities, the certificate must be endorsed.71

The endorsement may be a full endorsement72 or a so-called open
pledge endorsement,73 making it clear that the secured party
acquires only a pledge. The endorsement is normally made on the
back of the certificate.

If registered securities are used as collateral, in addition to the
transfer of possession of the certificate, an assignment must be
executed in writing.74 The assignment is perfected with the
execution of the assignment in writing, without any need for the
issuer being notified or for the assignment to be recorded. The
secured party acquires a security interest only if the debtor as
transferor held good title in the securities (nemo plus principle). If the
transferor had no good title and therefore no power to dispose of the



securities, the secured party may acquire the security interest if he or
she acted bona fide (good faith acquisition). In the case of bearer
securities, the secured party acquires the security interest based on
the transferor’s possession of the certificate, even if the certificate
was stolen.75 In the cases of order securities, the basis of the
secured party’s acquisition is a complete chain of endorsements,
identifying the transferor as the last endorsee.76 No good faith
acquisition is possible with respect to order securities with an open
pledge endorsement and in the case of registered securities.

As clearly spelled out in article 965 of CO, under Swiss law a
securities certificate embodies a claim or a right in such a way that
the right cannot be exercised or transferred without the instrument.
Possession of the certificate is therefore central for the creation and
perfection of a security interest in directly held securities.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Switzerland

Since Swiss law permits only possessory security interests in directly
held certificated securities, no additional steps are required to
establish priority.

Once the steps set out in sections 1.3 are completed, the secured
party has a fully perfected security interest in the collateral. This
security interest is effective against any third party. It is effective in
the event of an insolvency in relation to the pledgor, provided that the
security interest was perfected prior to the commencement of
insolvency proceedings. The commencement of insolvency
proceedings is published in official gazettes and registered in the
registry of commerce, but this publication is normally delayed for
weeks or sometimes even months. It is unclear whether a security
interest can be perfected after the commencement of an insolvency
procedure but prior to its publication. In the case of garnishment
procedures (applicable only to natural persons), the statute makes it
clear that a security interest may be acquired after garnishment by a



secured party, provided he or she was not aware of the
garnishment.77

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Switzerland apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Switzerland?

Uncertificated securities are qualified under Swiss substantive law
not as movable property, but merely as a contractual claim, which
are transferred by way of an assignment78 and pledged in
accordance with the provisions for a pledge of a claim.79 This
qualification also has ramifications for the conflict-of-law analysis.
The law applicable to the creation and perfection of full-title security
interests in uncertificated securities is determined based on article
145 of PILA.80 For determining the applicable law to a pledge of
uncertificated securities, article 105 of PILA applies.

The creation and perfection of a full-title security interest in
uncertificated securities are governed by the law chosen by the
parties to the security agreement. The choice of law may not be
invoked in relation to the issuer81 or to third parties if it would infringe
on their rights.82 In the absence of an effective choice of law, the law
governing the uncertificated security applies,83 i.e., either the law
governing the debt securities84 or the law under which the issuer is
organized.85

The law determined in accordance with article 145(1) of PILA
determines whether uncertificated securities can be assigned,
whether the assignment requires a valid agreement, the steps to be
taken in order to perfect a security interest, the point in time when



perfection is completed, and the priority against competing security
interests. That law also controls all issues in relation to the existence
and scope of uncertificated securities, including defenses of the
issuer and setoff rights.

The form of the assignment is subject to the law governing the
security agreement, which is either the law chosen by the parties86

or, in the absence of a valid choice, the law of the state in which the
debtor (as the party providing performance) is located.87

The law governing a pledge of uncertificated securities is determined
on the basis of article 105 of PILA. The creation and perfection of the
pledge of uncertificated securities are therefore governed by the law
chosen by the parties of the security agreement,88 subject to certain
limitations in particular in relation to third parties. If no effective
choice of law was made, article 105(2) of PILA applies. The secured
party’s location is determined in accordance with article 21(2) of
PILA.89

2.2 Choice of law: Other instances where Switzerland’s law may
apply

Nothing to report.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Switzerland

Security interests in uncertificated securities are created and
perfected by way of an assignment for security purposes if a full-title
security interest is to be created or by way of a pledge of a claim.90

For this purpose the following steps need to be performed:

•    Entering into a security agreement (pactum fiduciae in the case of
an assignment for security interest purposes or a pledge
agreement in the case of pledge). This agreement is not subject
to any formal requirements. For the assignment it is unclear
whether a valid and binding security agreement is a necessary



condition for a security interest to be created and perfected as a
right in rem (causality principle) or not (abstraction principle).

•    Executing the assignment or the pledge in writing.91 This act
must carry the signature of the debtor/pledgor.92

•    Acquiring a security interest only if the debtor as transferor held
good title in the securities (nemo plus principle). If the transferor
had no good title and therefore no power to dispose of the
uncertificated securities, the secured party acquires no right in
rem.

Note that a registration in the “uncertificated securities book”
maintained by the issuer93 is not a condition for the creation or
perfection of a security interest in uncertificated securities.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Switzerland

Priority among competing interests in uncertificated securities is
established following the “first-in-time is first-in-right” principle, i.e.,
the first assignee or pledgee perfecting a security interest prevails
over competing claimants. Such a security interest is also effective in
an insolvency of the debtor/pledgor provided that the following steps
are completed before the commencement of insolvency
proceedings:

•    Entering into a security agreement (pactum fiduciae in the case of
an assignment for security purposes or a pledge agreement in the
case of pledge). Executing the assignment or the pledge in
writing94

•    Acquiring good title of the transferor in the securities (nemo plus
principle).

3. Collateral Consisting of Assets Credited to a
Securities Account and of Register Securities



3.1 Securities account as collateral: Under the law of Switzerland, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

Intermediated securities (Bucheffekten, titres intermédiés) are claims
or corporate rights of a fungible nature against an issuer credited to
a securities account.95 FISA makes a clear distinction between the
securities account (which is not in any way defined by the act) and
intermediated securities credited to such account. This is further
clarified by article 25(2) of the FISA, which makes it clear that a
disposition may relate to (i) specific intermediated securities credited
to a securities account,96 (ii) all intermediated securities credited to a
securities account,97 or (iii) a proportion of the intermediated
securities credited to a securities account.98 Therefore, a disposition,
including the creation and perfection of a security interest, always
relates to intermediated securities, not to the account to which they
are credited.

The act does not define the concept of a securities account nor does
it prohibit the crediting of assets other than intermediated securities
to a securities account.

Crediting other assets to a securities account (depot) is normal
practice of banks and investment firms. Asset classes normally
credited to securities account include (i) cash, (ii) certificated and
uncertificated securities, and (iii) precious metals.

3.2 Choice of law: What law would a court in Switzerland apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Switzerland (or where Switzerland’s
law governs the account, if relevant)



Switzerland was among the first states to ratify the Hague Securities
Convention (the HSC) and applied it as its domestic private
international law since 2010, well before the HSC entered into force
as a matter of public international law following the U.S. ratification in
2016.99 Today, the HSC applies as an international treaty whenever
Swiss courts have to determine the law applicable to any of the
issues listed in article 2(1) of HSC, including the following:

•    the legal nature and effects against the intermediary and third
parties of the rights resulting from a credit of securities to a
securities account;

•    the legal nature and effects against the intermediary and third
parties of a disposition of securities held with an intermediary;

•    the requirements for perfection of a disposition of securities held
with an intermediary;

•    whether a person’s interest in securities held with an intermediary
extinguishes or has priority over another person’s interest;

•    the duties of an intermediary to a person other than the account
holder who asserts in competition with the account holder or
another person an interest in securities held with that
intermediary;

•    the requirements for the realization of an interest in securities
held with an intermediary;

•    whether a disposition of securities held with an intermediary
extends to entitlements to dividends, income, or other
distributions, or to redemption, sale, or other proceeds.

Intermediated securities as defined by article 3 of the FISA clearly
qualify as “securities held with an intermediary” as defined by article
1(1)(f) of HSC. However, the term used by the HSC is more
comprehensive than the domestic concept and includes, inter alia,
non-fungible securities held with an intermediary, which cannot serve
as an underlying component for the creation of intermediated
securities under Swiss domestic law.

Under the primary conflict-of-law rules of article 4 HSC the law
applicable to the creation and perfection of a security interest in



intermediated securities is the law chosen by the parties to govern
the account agreement or, if so provided in the account agreement,
the law to govern proprietary issues in relation to the intermediated
securities. The choice of law must be explicit (expressly) and is
restricted by the qualifying office requirement under article 4(1)(a) or
(b) of HSC; i.e., the parties may only chose the law of a state where
the relevant intermediary maintains securities accounts, administers
payments, or corporate actions relating to intermediated securities,
or is otherwise engaged in the a business of maintaining securities
accounts.100 The qualifying office requirement is in any case
satisfied if the relevant intermediary is identified by an account
number of bank code as an office maintaining securities accounts.

In the absence of a valid choice of law, article 5 of HSC provides for
a waterfall of fallback conflict-of-law rules. Under this provision, the
law of the state in which an office of the relevant intermediary is
located applies, provided (i) it is expressly and unambiguously stated
in a written account agreement that the relevant intermediary
entered into the account agreement through that particular office and
(ii) the office satisfies the qualifying office requirement at the time the
account agreement was entered into.101 If the applicable law cannot
be determined under article 5(1) of HSC, the law of the State under
whose law the relevant intermediary is incorporated or organized102

or where the relevant intermediary has its principal place of
business103 shall apply.

The location of the intermediary maintaining the securities account is
relevant only for purposes of applying the fallback rules under article
5 of HSC and clearly defined by such rules as the place or
incorporation or organization or the principal place of business. The
HSC does not rely on the concept or notion of a location, or situs, of
a securities account.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Switzerland, and an Other
Jurisdiction’s law governs the account agreement



Swiss courts will apply the law of the Other Jurisdiction104 in this
instance, subject to the “qualifying office requirement.”105

3.3 Choice of law: Other instances where the law of Switzerland may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Switzerland, but the issuer of
securities credited to the securities account is organized under the
law of Switzerland, would Switzerland’s law apply?

Article 6 of HSC lists a number of factors to be disregarded for
purposes of determining the applicable law to proprietary aspects of
securities held with an intermediary. These factors include (i) the
place where the issuer of the securities is incorporated or organized
or has its statutory seat or registered office, central administration, or
place or principal place of business; (ii) the places where certificates
representing or evidencing securities are located; (iii) the place
where a register of holders of securities maintained by or on behalf
of the issuer of the securities is located; or (iv) the place where any
intermediary other than the relevant intermediary—including an
upper-tier intermediary—is located. Hence, a Swiss court will clearly
not take into account any of these factors for determining the
applicable law.

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Switzerland, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Switzerland,
would Switzerland’s law apply, and if so, to what extent?
See section 3.3(a) above.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Switzerland

The FISA provides for two basic methods to perfect a security
interest in intermediated securities: first, by crediting the securities to



the securities account of the secured party,106 or second, by
entering into a control agreement.107 Each of these methods can be
used to either create and perfect a full-title security interest
(Sicherungsübereignung, repurchase agreement) or a (regular or
irregular) pledge.

For creating and perfecting a security interest by way of a credit to a
securities account under article 24(1) of the FISA, the following steps
need to be completed:

•    Entering into a security agreement (pactum fiduciae in the case of
a Sicherungsübereignung or a pledge agreement in the case of
pledge). Neither agreement is subject to any formal requirements.
Whether the existence of a valid security agreement is a condition
for an effective disposition (causality principle) or not (abstraction
principle) is not expressly dealt with by the act; the issues tackled
with the act seem to proceed from the abstraction principle.

•    Instructing its intermediary to transfer intermediated securities.108

•    Crediting the intermediated securities to the secured party’s
securities account.109 The security interest is created and
perfected when the credit is made;110 no further act is then
required for perfection or establishing priority.

•    Acquiring a security interest as a right in rem only if the debtor as
transferor held good title in the securities (nemo plus principle) or
if the secured party acquired the intermediated securities in good
faith and against value.111

For creating and perfecting a security interest by way of entering into
a control agreement, the following steps need to be completed:

•    Entering into a security agreement (pactum fiduciae in the case of
a full-title security interest or a pledge agreement in the case of
pledge).

•    Entering into a control agreement.112 FISA considers the control
agreement as a bilateral agreement between the pledgor and the
custodian (intermediary), but it can also be structured as a



trilateral agreement including the secured party. The security
interest is created and perfected when the control agreement is
entered into. No further act is then required for perfection or
establishing priority.

•    Acquiring a security interest as a right in rem only if the debtor as
transferor held good title in the securities (nemo plus principle) or
if the secured party acquired the intermediated securities in good
faith and against value.113

In order to create and perfect a security interest in favor of an
intermediary holding intermediated securities in custody, it is
sufficient to enter into a security agreement (since the custodian
already has control over the intermediated securities).114

Which of the various methods to create and perfect a security
interest depends on a number of considerations, including current
practices and documentations normally used. More important than
the perfection method is the legal structure of the security interest as
a full-title security interest or as a (regular or irregular) pledge.
Importantly, the pledgor assumes the secured party’s credit risk
when the security interest is a (fiduciary) full-title security interest, but
not when it is set up as a pledge.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Switzerland

Priority among competing interests in intermediated securities is
established following the “first-in-time is first-in-right” principle; i.e.,
the first secured party to perfect the security interest prevails over
any party perfecting a security interest at a later time. No further
steps are required to establish priority.

A perfected security interest is also effective in an insolvency of the
debtor/pledgor provided that the steps set out in section 3.4 above
are completed before the commencement of insolvency
proceedings. If the security interest is created by way of a credit to a
securities account,115 article 20 of the FISA protects an instruction



provided for a settlement through a securities clearing or settlement
systems prior to, but settled after, the commencement of insolvency
proceedings, or provided after the commencement of such
proceedings and settled on the same day.116

3.6 Choice of law: What law would a court in Switzerland apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest

Register securities are qualified under Swiss substantive law not as
movable property, but probably as a right sui generis, which is
functionally equivalent to certificated securities. This qualification
also has ramifications for the conflict-of-law analysis. The law
applicable to the creation and perfection of full-title security interests
in register securities is determined based on article 145a of PILA.117

For determining the applicable law to a pledge of register securities,
article 105 of PILA applies.118

Article 145a PILA has been introduced, and article 105 PILA has
been amended, by the DLT Act of 25 September 2020.119 The
intention was to enable parties of a registration agreement to choose
the law governing dispositions of register securities, including the
creation and perfection of security interests in register securities.
However, both the wording of article 145a PILA as well as the
legislative materials are cumbersome and difficult to decipher.

The creation and perfection of a full-title security interest in register
securities are governed by the law chosen by the parties to the
registration agreement. The choice of law is effective against third
parties.120 In the absence of an effective choice of law, the law at the
place of incorporation of its habitual residence applies.121

The law determined in accordance with article 145a(1) PILA
determines whether a claim can be represented and transferred by a
title. Article 145a PILA applies to titles representing receivables and
other claims, i.e., debt securities. It is not entirely clear whether the



possibility of freedom to choose the governing law also applies to
register securities representing shares in a company or whether the
law at the place of incorporation of the company (lex societatis)
governs.

With respect to pledges, the law governing a pledge of register
securities is determined on the basis of article 105 of PILA. The
creation and perfection of the pledge of register securities are
therefore governed by the law chosen by the parties of the security
agreement,122 subject to certain limitations in particular in relation to
third parties. If no effective choice of law was made, article 105(2) of
PILA applies.

3.7 Choice of law: Other instances where the law of Switzerland may
apply

There are none.

3.8 Perfection and required steps to enforce a security interest
against third parties under the law of Switzerland

Security interests in register securities can be created and perfected
either as a possessory or a non-possessory security interest. In
either case, it can be a full-title security interest (i.e., a fiduciary
transfer of ownership for security purposes) or a pledge.

For the creation and perfection of a possessory security interest, the
following steps need to be performed:

•    Entering into a security agreement (pactum fiduciae or a pledge
agreement). This agreement is not subject to any formal
requirements.

•    Transferring the register securities in accordance with the
registration agreement and the rules and procedures of the
relevant DLT system.123 The transfer is a transfer of ownership to
the secured party in the case of a full-title security interest and a



transfer of control over the register security (but not ownership) in
the case of a pledge.

Security interests in register securities can also be created as non-
possessory security interests, i.e., without transfer of control to the
secured party. Perfection of a non-possessory security interest in
register securities requires first that the security interest is made
public in the securities registry.124 This requirement can be met by
flagging the security interest. Second, in the case of a default of the
debtor the secured party must have exclusive control in relation to
the collateral.125 The secured party, in other words, must be able to
remove control of the register securities from the debtor. This can be
achieved with a smart contract, which terminates the debtor’s control
in the case of a default.

3.9 Effect of an enforceable security interest against third parties and
priority under the law of Switzerland

Priority among competing interests in register securities is
established following the “first-in-time is first-in-right” principle, i.e.,
the first assignee or pledgee perfecting a security interest prevails
over competing claimants. Such a security interest is also effective in
an insolvency of the debtor/pledgor provided that security interest is
perfected before the commencement of insolvency proceedings.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Switzerland, does
a deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

Cash (commercial bank money credited to a deposit account) is
characterized under Swiss law as a mere contractual claim of the
client (depositor) against the bank maintaining the deposit account.
The collateral asset is this claim, not the deposit account. Neither the
deposit account nor cash collateral (with the exception of cash



collateral to secure claim of a landlord against its tenants and cash
collateral to secure tax and customs claims) is codified or regulated
by Swiss law. Hence, no statutory or regulatory restrictions apply as
to the assets, which may be credited to a deposit account, although
this is limited to cash (commercial bank money in Swiss or a foreign
currency) in practice.

4.2 Choice of law: What law would a court in Switzerland apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Switzerland (or where Switzerland’s law governs the
account, if relevant)
Since cash collateral (deposits) qualifies as a contractual claim, a
security interest may be created either by way of an assignment for
security purposes126 or by way of a pledge of a claim.127 At least as
relevant in commercial practice is the creation of a security interest
in cash by way of wire transfer to an account of the secured party or
an escrow agent.128

If a security interest in cash collateral is created and perfected by
way of an assignment, the law chosen by the parties to the security
agreement applies.129 The choice of law may not be invoked in
relation to the bank as the third-party debtor130 or to third parties if
the chosen law would infringe on their rights.131 In such a case, the
law chosen by the parties to the security agreement only applies
inter partes between the pledgor and the secured party, whereas the
effects of the assignment in relation to the third-party debtor and
other third parties will be governed by the law governing the
assigned claim,132 i.e., the law governing the account agreement,
normally the law of the state in which the bank or the office
maintaining the deposit account is located.



If the security interest is a pledge, the governing law is determined
based on article 105 of PILA. The creation and perfection of the
pledge in cash collateral are therefore primarily governed the law
chosen by the parties to the security agreement.133 The choice of
law is not effective vis-à-vis third parties.

If no effective choice of law was made, article 105(2) of PILA applies,
designating the law of the state in which the secured party is located
as the governing law. The secured party’s location is determined in
accordance with article 21(2) of PILA (location of a corporation is at
its registered office as specified in the certificate of incorporation or,
in the absence of such designation, the place where it has its
headquarters). In relation to the third-party debtor (i.e., the bank)
only the law governing the account agreement may be asserted,134

i.e., normally the law of the state in which the bank or the office
maintaining the deposit account is located.

In the case of the creation and perfection of a security interest in
cash collateral by way of a wire transfer, the security interest
arrangement between the pledgor and the secured party will also be
governed by the law chosen by the parties,135 but in relation to the
receiving bank only the law governing the account agreement
applies, i.e., normally the law of the state in which the receiving bank
is located.136

b. The deposit account is located in, or is maintained by a bank
located in, Switzerland, and an Other Jurisdiction’s law governs the
account agreement
Broadly speaking, a Swiss court would apply the law chosen by the
parties to determine the creation and perfection of a security interest
in cash collateral credited to a deposit account maintained by a bank
located in Switzerland.137 However, in relation to the bank only, the
law governing the account agreement would apply, i.e., the law of
the Other Jurisdiction.138 The law of the Other Jurisdiction also
applies to the exercise of remedies.



4.3 Choice of law: Other instances where the law of Switzerland may
apply

There are none.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Switzerland

If a security interest in cash collateral is created and perfected by
way of an assignment or a pledge of a claim the following steps need
to be performed:

•   Entering into a security agreement (pactum fiduciae in the case of
an assignment for security purposes or a pledge agreement in the
case of pledge). This agreement is not subject to any formal
requirements. For the assignment, it is unclear whether a valid
and binding security agreement is a necessary condition for a
security interest to be created and perfected as a right in rem
(causality principle) or not (abstraction principle).

•    Executing the assignment or the pledge in writing.139 This act
must carry the signature of the debtor/pledgor.140

•   Acquiring a security interest only if the debtor as transferor held
good title in the securities (nemo plus principle). If the transferor
had no good title and therefore no power to dispose of the cash
collateral (e.g., because it was assigned earlier), the secured
party acquires no right in rem.

Cash collateral is created and perfected by way of a wire transfer by
an instruction from the debtor/pledgor to its bank to credit the
collateral to the account of the secured party (or an escrow agent).
By making the credit the bank accepts the instruction,141 resulting in
the creation of a new claim of the secured party against the bank.
This new claim is fully independent from the security agreement
between debtor/pledgor and secured party. The instruction requires
no particular form. A wire transfer instruction is final and irrevocable
when the debtor’s account has been debited.142



The creation and perfection of a security interest in cash collateral by
wire transfer are clearly the preferred method from the point of view
of the secured party. First, no priority issues can arise using this
method whereas the secured party has no effective means to ensure
priority when the security interest is created and perfected by way of
assignment or a pledge of a claim. Second, the secured party has
normally no client relationship with the banks maintaining the deposit
accounts for the debtor/pledgor and will refuse to follow the secured
party’s instructions in case of a default. It might even invoke that
deposits are not assignable, which would make the assignment or
the pledge null and void under Swiss law. Using the
assignment/pledge method therefore requires in any case the
involvement, and the consent, of the bank maintaining the account
for the pledgor. From the point of view of the debtor/pledgor, the
wire-transfer method has the drawback that it carries the secured
party’s insolvency risk. This may be mitigated by interposing an
escrow agent or trustee.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Switzerland

Priority disputes can only arise when a security interest in cash
collateral is created and perfected by way of an assignment or a
pledge. In both cases, priority among competing interests is
established following the “first in time is first in right” principle; i.e.,
the first secured party to perfect the security interest prevails over
any party perfecting a security interest at a later time. Since both the
assignment and the pledge of a claim are not subject to any publicity
requirements under Swiss law, a secured party has no way to
effectively ensure that no prior assignment or pledge was made.

No priority issues can arise when the security interest is created by
way of a wire transfer. The credit to the secured party’s account
results in the creation of a new claim of the secured party against the
bank, which is completely distinct from any other claim. The creation
and perfection of a security interest in cash collateral by way of a
wire transfer are therefore clearly the preferred method.



G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Switzerland

Whether the pledgor has corporate authority to create and perfect a
pledge is determined on the basis of its articles of incorporation and
bylaws. Only security interests may be granted that are in conformity
with its corporate purposes, as stated in the articles of incorporation.
Swiss Courts are normally taking a very liberal view with respect to
this test, holding that security interests are covered by the corporate
purpose unless expressly excluded by the articles of incorporation.
The body competent for granting a security interest is designated by
the bylaws. It is normally the management or the board of directors.
If the articles and bylaws are not sufficiently clear, it might be
advisable to require a resolution of the general meeting of the
shareholders.

Corporate authority issues mainly arise when cross- or upstream
collateral is provided in an intra-group setting. Under Swiss company
law, the directors of a company must at all times act in the best
interest of the company. Granting a security interest in company
property in favor of the mother company (upstream security) or a
sister company (cross-stream security) is permitted only if made at
arm’s-length. Since there are no safe-haven rules or other guidance
as to what constitutes a transaction at arm’s-length, an assessment
of compliance of up- or cross-stream security interest with Swiss law
must be made on a case-by-case basis. The following best practice
standards must in any case be observed:

•    The articles of association permit the pledgor to grant financial
assistance.

•    A resolution is passed by the board or the meeting of the
shareholders.

•    The security interest is subject to Swiss limitation language,
limiting the guaranteed amount or the use of enforcement
proceeds to the freely distributable reserves of the pledgor.



G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of
Switzerland or any particular Other Jurisdiction, or if the pledgor’s
chief executive office is located in Switzerland?

The answers would not change.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Switzerland, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

There are none.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Switzerland

Swiss law does not recognize a general concept of proceeds outside
of insurance law. If the parties want to continue a security interest in
a particular form of collateral, they must agree to do so and take the
necessary steps to create and perfect the security interest in the
proceeds in accordance with the rules applicable for this particular
type of collateral. If the proceeds take the form of a contractual
claim, including cash credited to a deposit account, they may enter
into an assignment for security purposes143 or a pledge of a
claim144 prior to the proceeds coming into existence. This
assignment of a future claim has priority over any subsequent
assignment of the same claim. It is also effective in the debtor’s
insolvency provided the proceeds come into existence prior to the
commencement of the insolvency proceedings.

G.5 Rehypothecation of collateral under the law of Switzerland



With respect to intermediated securities subject to a security interest,
the right of use (which includes the secured party’s right to sell,
pledge, or rehypothecate) is expressly provided for in article 22 of
the FISA.145

With respect to other types of collateral, an express authorization
from the debtor/ secured party is only required if the security is a
pledge, but not if it is a full-title security interest.

G.6 Exercise of remedies under the law of Switzerland

With respect to intermediated securities, FISA deals with the
exercise of remedies in articles 31 and 32 of the FISA.146

Self-help realization is therefore possible in relation to collateral
consisting of intermediated securities, even after commencement of
insolvency proceedings. The parties are free to agree on any method
of enforcement of the security interest, however they may not
provide ex ante that the collateral shall become (unlimited) property
of the secured party upon the debtor’s default. Swiss law expressly
prohibits such agreements (lex commissoria, article 894 CC), and
this prohibition is considered to be part of Switzerland’s ordre public
(public policy). What is required therefore is to value the collateral
prior to execution or appropriation, provide an account statement to
the debtor/pledgor and turn over any excess proceeds. Hence,
collateral that cannot be valued objectively can only be sold in a
private sale, but not be appropriated by the secured party.

A security interest may also be enforced in official proceedings under
the DEIA (articles 151 et seq.), but only if the security interest is a
pledge. No official proceedings are available for the enforcement of
full-title security interests.

The enforcement of security interests in other types of collateral
follows similar principles, with the exception, however, that an
agreement providing for private realization of collateral subject to a



pledge is not effective once insolvency proceedings have been
commenced.
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Highlights

•   The Turkish securities market is regulated and supervised by the
Capital Markets Board of Turkey (CMB). The Capital Markets Law
No. 6362 (CML)1 was enacted in 2012 and is the only market
regulating text. The CML is a framework law and accordingly
grants the authority to prepare detailed secondary legislation to
the regulating authority, the CMB.

•   Pursuant to the CML, securities consisting of capital market
instruments should be issued in dematerialized form
(uncertificated) in the electronic environment without issuing any
certificates. Accordingly, the Central Registry Agency (CRA) is the
central securities depository for capital market instruments that
are decided by the CMB to be dematerialized. It executes the
operations related to the dematerialization of capital market
instruments and monitors the records of these dematerialized



instruments, their ownership rights, and their accessory rights
(including pledges over securities) in the electronic environment.

•    Under Turkish law, a security is considered to be of an accessory
nature and therefore is linked to the original debt obligation. In
principle, a security can be established in different forms.

•    In principle, the conditions below must be met for the
establishment of a pledge under Turkish law:
    A secured receivable
    An existing underlying right, loan, or debt arising prior or at the

time of the establishment of the pledge is owing (i.e., a pledge
can only be established to secure an existing or prospective
debt [including a revolving facility])

    A written pledge agreement executed between the parties
•    Apart from those principles listed above, the CMB legislation has

certain different requirements for the securities issued pursuant to
such legislation.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Turkey for
purposes of creating and perfecting a security interest?

Capital market instruments, derivative instruments, as well as other
capital market instruments designated in this context by the CMB,
including investment contracts, are defined as securities.

“Securities” are defined with the exception of money, checks, bills of
exchange, and promissory notes, to mean

•    shares, other securities similar to shares, and depositary receipts
related to these shares; and

•    debt instruments or debt instruments based on securitized assets
and revenues as well as depository receipts related to these
securities.



Derivative instruments are the instruments listed below or other
derivative instruments designated in this context by the CMB:

•    Derivative instruments giving the right to buy, sell, or interchange
securities

•    Derivative instruments the values of which depend on the price or
return of a security; the price or a price change of a foreign
currency; the interest rate or a change in the rate; the price or a
price change of a precious metal or precious stone; the price or a
price change of a commodity; statistics published by institutions
deemed appropriate by the CMB and changes in them; derivative
instruments which provide the transfer of credit risk, which have
measurement values such as energy prices and climatic variables
and depend on an index level that is formed by these listed items
or on changes in this index level; the derivatives of these
instruments and derivatives giving the right to interchange the
listed underlying assets

•    Leveraged transactions on the foreign exchange (Forex
transactions) and precious metals as well as other assets to be
designated by the CMB

Leveraged instruments (such as Forex transactions and contracts for
difference) are defined under the CMB legislation as sale and
purchase transactions through leverage of the foreign exchange,
precious metals, and other assets designated by the CMB, on an
electronic platform, in consideration of collateral deposited. Currency
swaps and commodity swaps that are structured on a leveraged
basis are considered as leveraged transactions as per this definition
under the legislation.

Debt securities are bonds, convertible bonds, exchangeable bonds,
bills, precious metal bills, and securities, which are deemed as debt
securities by the CMB within the framework of Debt Instrument
Communiqué No. VII-128.8 (Debt Instrument Communiqué).2 Debt
securities are issued by issuers acting as an obligor in accordance
with the provisions of the Debt Instrument Communiqué. Debt
securities can be issued upon a resolution of the authorized



corporate body of a company. Following the resolution, the issuer
should apply to the CMB to obtain a limit for its issuance.

Equity securities are defined as capital market instruments
representing shareholding rights like shares, share-like securities,
and beneficial interest certificates. Equity securities are subject to
Communiqué on Shares No. VII-128.1 (and Listing Directive of
Borsa I˙stanbul for listing of publicly offered shares).3 In this regard,
following a board resolution, the issuer should apply to the CMB with
a prospectus for an approval on trading.

P.2 Are debt securities treated differently from equity securities under
the law of Turkey for purposes of creating and perfecting a security
interest in such securities?

The procedure for creating and perfecting a security interest does
not differ based on type of security. Instead, the procedure for
creating and perfecting a security interest in securities depends on
the certification and dematerialization status of the security.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Turkey?

Debt is regarded as a security only if it is deemed a “debt security”
by the CMB within the framework of Debt Instrument Communiqué.
That being said, an ordinary debt to a group company currently may
not be considered as a debt instrument as per applicable CMB rules.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Turkey apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?



a. The issuer is organized under the law of Turkey and the
certificates are located in Turkey
Under Turkish law, certificated debt securities are not allowed. Thus,
only certificated shares are referred to herein. That being said, the
foreign element in the case of directly held certificated shares
triggers application of Turkish private international law provisions,
and the law of country (lex fori) where the asset is located would be
applicable to rights in rem on such shares. In any case, since equity
securities inhere ownership rights of a company registered under
Turkish law, Turkish law would be applicable.

In a scenario, where the issuer is a company organized under
Turkish law and certificated shares are in Turkey, Turkish law would
be applicable to the creation of a security interest, exercise of the
abusus right (i.e., the right to sell the respective shares), and priority
of such a security interest. Please note that the transaction behind
the security interest, as an agreement (e.g., a loan agreement), is
governed by the agreement’s choice-of-law clause (or if there is no
choice-of-law clause, by the most related law). Yet there is no legal
requirement to enact only one single agreement regarding the
transaction and creation of security interest.

b. The issuer is organized under the law of Turkey and the
certificates are located in an Other Jurisdiction
When the issuer is organized under the laws of Turkey and the
certificates are located in another jurisdiction, as mentioned above,
the foreign element in such a case triggers application of Turkish
private international law provisions, and the law of the country where
the asset is located would be applicable to rights in rem on such
shares. In any case, since equity securities inhere ownership rights
of a company registered under Turkish law, Turkish law would be
applicable. The transaction behind the security interest, as an
agreement, is governed by the agreement’s choice-of-law clause (or
if there is no choice-of-law clause, by the most related law).

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Turkey



With regard to debt and equity securities, the law of the country
where the movable asset is located would be applicable to rights in
rem under Turkish Private International Law. That means that if the
issuer is a company organized in another jurisdiction and certificated
securities are located in Turkey, pursuant to private international law
provisions of Turkey, Turkish law would be applicable to the
collateral.

1.2 Choice of law: Other instances where Turkey’s law may apply

There are no other circumstances in which Turkish law may apply to
the creation or perfection (or protection against competing secured
parties or other claimants) of a security interest in directly held
certificated securities, to the effect of perfection (or protection),
nonperfection, or priority of such a security interest, or to the
exercise of remedies against such collateral.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Turkey

A pledge of equity securities of a Turkish company should be
registered to the share ledger of the company whose shares are
being pledged, yet such a record is not a validity condition for the
establishment of a security interest. It is evidence for the
establishment of a security interest and can be used for the exercise
of rights against third-party claims (including the issuer, which is
considered a third party).

Furthermore, under Turkish law, there are two types of certificated
shares: bearer and registered. The bearer shares are transferred
through the transfer of possession. A written agreement and
endorsement is not a validity condition to establish a pledge over this
type of share, but it is strongly recommended for evidentiary
purposes. On the other hand, a written agreement and pledge
endorsement of the share certificate and its transfer (delivery) to the
secured party is a validity condition for a pledge of registered shares.



1.4 Effect of an enforceable security interest against third parties and
priority under the law of Turkey

The owner of the securities is entitled to grant additional pledges
over the securities. In such a case, when there are several secured
parties, the first secured party that holds possession of the
certificates of equity securities is first in priority and will typically be
notified on the establishment of later pledges (its approval not being
required) so that the certificates can be delivered to the other
secured party once the receivables owed to the first secured party
are duly paid. Especially in this context, a written agreement is highly
recommended as in case of a dispute, the possession (in favor of
first beneficiary), and then the date of establishment will set the order
among the beneficiaries.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Turkey apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Turkey?

Security issuances under Turkish law are not always certificated but
instead may be dematerialized pursuant to CMB regulations. If a
security is issued in accordance with CMB regulations, Turkish law is
applicable in all aspects that result in the dematerialization of
securities at the CRA regardless of the place of incorporation of the
issuer. Save for the transaction behind the pledged security, all
matters related to equity and debt securities are governed by Turkish
law. Once the securities are pledged between the parties, the CRA
needs to be notified of such a pledge so that the pledge is recorded
on the respective securities. Since the uncertificated securities are
recorded under the CRA sub-accounts, the ownership rights and all
other accessory rights are monitored and recorded under the CRA



accounts. For instance, Turkish company X (X) is a public company
and Turkish resident Y (Y) holds 20 percent of its issued capital.
Since X is a public company, the equities are uncertificated but
recorded under the CRA accounts. Y has its sub-account at the
CRA, and 20 percent of shares of Turkish company X are
electronically kept under such a sub-account. If Y grants pledge over
those shares, the CRA will put a pledge record on them following the
pledge notification.

Since the company whose shares are being pledged is a Turkish
company, Turkish law (lex fori) would be applicable.

2.2 Choice of law: Other instances where Turkey’s law may apply

Save for the transaction behind the pledge/security, all securities
issued by Turkish companies are to be governed by Turkish law in all
aspects.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Turkey

A security interest on dematerialized securities should be
established through a written agreement, which is a condition to
validity.

As for the securities governed by CMB regulations, the ownership of
securities will not be transferred to a creditor unless otherwise
stipulated in the agreement. Following notification to the CRA, a
pledge sub-account is opened under the securities account of either
the pledgor or secured party with a financial intermediary. If the
account of the secured party is preferred, then the ownership will
pass on through the pledge sub-account (possession of securities)
and the secured party will have full ownership of securities until the
end of the term of the security agreement. In this latter case, the
securities are blocked in favor of the security interest owner by way
of the pledge sub-account of the secured party.



The said CRA notification of the agreement (along with notification to
issuer and recording in the share ledger) is not a validity
requirement.

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Turkey

With regard to the securities governed by the CMB regulations,
priority is still determined by the date of the establishment of a
security interest in the relevant securities. However, the date of
notification to the CRA might have legal consequences as well.
Although notification to the CRA is not mandatory for the validity of
the pledge, such a pledge can be enforced against the third parties
as of the date of the CRA notification.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Turkey, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

The account and the securities under such a securities account
cannot be separated. Turkish capital markets operate in a
segregated account structure. Therefore, the responses under
section 2 (Uncertificated Securities) are applicable to the securities
accounts.

Only securities can be credited to a securities account. Cash can
only be credited to a cash account of the holder.

3.2 Choice of law: What law would a court in Turkey apply to (i) the
creation and perfection of a security interest, (ii) the effect of



perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Turkey (or where Turkey’s law
governs the account, if relevant)
Not applicable.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Turkey, and an Other Jurisdiction’s
law governs the account agreement
Not applicable.

3.3 Choice of law: Other instances where the law of Turkey may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Turkey, but the issuer of securities
credited to the securities account is organized under the law of
Turkey, would Turkey’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Turkey, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Turkey, would
Turkey’s law apply, and if so, to what extent?
Not applicable.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Turkey

Not applicable.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Turkey

Not applicable.



4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Turkey, does a
deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?

Deposit accounts can only be credited with funds and the
establishment of a pledge over a deposit account is permitted.

4.2 Choice of law: What law would a court in Turkey apply to (i) the
creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Turkey (or where Turkey’s law governs the account, if
relevant)
Turkish law would be applicable to the creation and perfection of a
pledge over a deposit account located in Turkey. “Located” would
mean the bank in which the account is kept is a Turkish legal entity
(e.g., a Turkish bank licensed by the Banking Regulation and
Supervision Agency).

b. The deposit account is located in, or is maintained by a bank
located in, Turkey, and an Other Jurisdiction’s law governs the
account agreement
Turkish law would be applicable to items (i), (ii), and (iii) listed above
if the relevant deposit account is in Turkey and kept by a Turkish
licensed bank.

4.3 Choice of law: Other instances where the law of Turkey may
apply

The law of Turkey would not apply in other instances.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Turkey



A pledge agreement over a deposit account should be made in
writing. Notarization or registration is not required to perfect the
pledge. While not a validity requirement, the bank in which the
account is kept should be notified of the pledge agreement. If the
bank is not notified of the pledge agreement, it is not in principle
authorized to make payments to the secured party without the
consent of the pledgor. Following its receipt of the notice of pledge,
the bank becomes liable to the secured party for any noncompliance
with the consent requirements under the pledge agreement.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Turkey

The notice and acknowledgment mechanism ensures that the bank
is aware of a pledge and enables it to annotate that the account is
pledged. Such an annotation would become important if and when
another party claims any right over the pledged account, as the time
of acknowledgment and annotation would protect the secured party
from third-party claims, which are made after the establishment of
the pledge and prevent any other right from prevailing over the
secured party’s interest, provided that there were no preexisting
encumbrances, attachments, or rights over the account.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Turkey

Unincorporated organizations are not allowed to issue securities
under Turkish law since an issuer has to be a legal entity (e.g., a
business trust is an unincorporated organization, as are limited
liability companies). An issuer has to be registered as a joint stock
company (anonim s¸irket) pursuant to CMB regulations in order to
issue securities.

In case a pledge is established over the certificated shares (shares
of a non-public company), a board resolution of the pledgor is



required for registry of the security interest in the share ledger.
Furthermore, so that the secured party, which is a legal entity, can be
a party to the pledge agreement, a board resolution might be
required unless stated otherwise under its corporate documents.

In addition to the above principles, pursuant to the Communiqué on
Corporate Governance No. II-17.1, listed companies and their
subsidiaries cannot grant collateral, pledge, mortgage, or provide
surety in favor of third parties, except those granted: (i) to benefit
themselves; (ii) in favor of companies that are fully consolidated in
their financial statements; and (iii) in favor of other third parties for
the purpose of conducting their own ordinary commercial activities.
Approval of the majority of independent board members is required
in the board resolution related to granting collateral, pledge,
mortgage, and surety in favor of third parties for the purpose of
conducting their ordinary commercial activities. Board members who
are also a related party cannot vote in these board meetings. In
cases where the majority of the independent board members do not
approve such transactions, their opposition grounds should be
disclosed at the Public Disclosure Platform. Securities, pledge,
mortgage, and surety granted in favor of third parties and the income
and benefits obtained from the securities, pledge, mortgage, and
surety granted shall be inserted as a separate agenda item in the
ordinary general assembly meeting. Note that these rules are not
applicable in respect of the collateral, pledge, mortgage, and surety
granted in favor of third parties by investment companies, banks, or
financial institutions.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Turkey or
any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Turkey?

A company is considered a Turkish company once it is
organized/incorporated under Turkish law. Please see responses to
section 2.1 (regarding pledges over shares) and section 4.2



(regarding pledges over deposit accounts) for further discussion of
applicable law principles.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Turkey, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

In case the pledge will be established over the shares of a Turkish
company or a deposit account located in Turkey, security
agreements should be governed by Turkish law.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Turkey

Unless otherwise specified, securities collateral includes other
secondary rights such as interests, dividends, and other income
accrued/generated as of the time of realization of the security
interest. The proceeds of the security interest will be added without
being limited by the pledgor’s liability amount. However, the secured
party is obliged to return any excess amount to the pledgor after the
realization of the security interest. The priority of benefiting from the
proceeds of the collateral is dependent on the priority of the security
interest.

G.5 Rehypothecation of collateral under the law of Turkey

The secured party can grant an additional pledge over the securities
only with the consent of the owner of such securities.

Similarly, when the securities are kept in a pledge sub-account of a
secured party, the securities cannot be a subject to a pledge granted
in the collateral by the secured party without the consent of the
pledgor. But, otherwise, the secured party will only be notified of any



subsequent following security interests created by the pledgor while
the securities are kept in the pledge sub-account of either the
secured party or the pledgor.

G.6 Exercise of remedies under the law of Turkey

A pledge of any securities only entitles the secured party to benefit
from economic ownership rights in securities, such as dividends and
liquidation profit, and not the exercising of voting rights, the right to
participate in the general assembly meetings or similar rights. The
proceeds of the pledged securities will be added to/included as a
part of the security interest until the realization of the security interest
as per the relevant rules. If the debtor fails to pay its obligations on a
timely basis (i.e., defaults), the secured party may apply to
execution/enforcement offices/courts to exercise its security interest.

Upon the occurrence of an event of default, the secured party shall
be entitled to have the securities sold by way of either (i) public
auction in accordance with the applicable provisions of the
Bankruptcy and Execution Law of the Republic of Turkey4 or (ii) in
accordance with article 47 of the Capital Markets Law,5 private sale
among the nominees selected by the secured party without the need
for making an application to an enforcement office or court or
complying with the provisions of the Law No. 2004. For the
avoidance of doubt, the private sale can be made in the form of
disposals on the exchange, including wholesale disposals or off-
market disposals, provided that (1) the secured party adheres to the
pricing and public disclosure regulations applicable to disposals on
the exchange and the CML, (2) the sale is made by the secured
party in good faith acting as a prudent seller (taking into account the
context and the number of pledged securities to be sold), and (3) any
sums recovered by the secured party in excess of the secured
obligations are transferred back to the pledgor. Furthermore, under
article 47 of the CML, the secured party is entitled to acquire
ownership of the pledged securities and deduct its value from its
receivables provided that it is explicitly agreed to under the
respective pledge agreement.



Other than collateral consisting of dematerialized securities at the
CRA, the secured party cannot obtain full title of securities following
the default of pledgor due to the lex commissoria prohibition.
However, this is possible for dematerialized securities, which are
specifically regulated under applicable Turkish rules.

 

1    R.G. 12.6.2012, sa. 28513.
2    R.G. 7.6.2013, sa. 28670.
3    R.G. 22.6.2013, sa. 28685.
4    R.G. 19.6.1932, sa. 2128 (as amended from time to time).
5    R.G. 12.6.2012, sa. 28513.
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Highlights

•   The United Arab Emirates (the UAE) is made up of seven
Emirates (or states)— Abu Dhabi, Ajman, Dubai, Fujairah, Ras al-
Khaimah, Sharjah, and Umm al-Quwain—and is primarily a civil
law jurisdiction with Islamic law influences. Within this civil
system, there are federal courts (reserved for federal matters) and
Emirate-based courts (reserved for Emirate-level matters).

•    Federal laws are promulgated by the federal government and
prevail over all local laws of the individual Emirates. Local laws
are promulgated by the governments of the individual Emirates
and tend to govern matters that are outside the scope of the
federal jurisdiction, such as property and domestic issues
specifically related to that Emirate.



•   The UAE federal and local courts are not required to rely on
previous court judgments as legal precedents, as is the case in
common-law jurisdictions, although the judgments of higher
courts are sometimes applied by judges in lower courts in cases
posing similar facts or issues.

•   Another distinguishing factor of relevance when conducting
business in the UAE is the influence of Shari’a (Islamic law). The
UAE constitution provides that Islamic Shari’a is a main source of
legislation in the UAE.1 Terminology in a Shari’a-compliant
transaction is also important in the region. In Islamic banking
documentation, for example, terms such as “lender,” “borrower,”
“debt,” and “loan” are not Shari’a-compliant and should, where the
context requires, be interpreted as financier, obligor, facility, or
financing, respectively, when working on Shari’a-compliant deals.
Companies operating, lending, or taking security interests in the
UAE should be sensitive to UAE laws and customs and seek
specialized advice when entering into Shari’a-compliant
transactions or seeking to take onshore security interests as
foreign lenders.

UAE Free Zones

•    The UAE has over forty separate free-zone jurisdictions, which
are “offshore jurisdictions.”

•    Notwithstanding the influence of Shari’a, the UAE has decreed
that free zones (such as the Dubai International Financial Centre
[the DIFC] or the Abu Dhabi Global Market [the ADGM]) may
enact their own civil and commercial laws to govern their UAE
free-zone companies.2

Organizing a Company Onshore and in a Free Zone

•    There are two ways to organize a company in the UAE:
    UAE free zone,” where the company may be owned in any

percentage up to 100 percent by foreign investors. UAE free-
zone companies must be organized in one of the free zones;
and



    UAE onshore,” where at least 51 percent of the company must
be owned by one or more UAE nationals or 100% by one or
more Gulf Cooperation Council (GCC) nationals (countries in
the GCC, in addition to the UAE, are Saudi Arabia, Kuwait,
Qatar,3 Bahrain, and Oman) although various regulatory
changes will result in opening up some sectors to full foreign
ownership. A UAE onshore company must be organized
“onshore,” that is, organized pursuant to UAE federal laws and
not in a free zone. Transfers of ownership that would otherwise
lower the percentage of UAE ownership below 51 percent and
GCC ownership below 100 percent will be void.

օ  Note that the restrictions described above in relation to UAE
onshore companies are subject to Law No. (19) of 2018
regarding Foreign Direct Investments (the FDI Law),4 which
permits 100 percent foreign ownership of onshore UAE
companies operating in certain sectors of the economy. This
has been a strategic move to prioritize growth in those sectors.
However, article 7 of the FDI Law contains a “negative list” of
sectors that are excluded and remain subject to the restrictions
described above.5

Security Interest Laws in the UAE

•    Until recently, the primary laws governing onshore security
interests in assets other than real estate in the UAE were Federal
Law No. (18) of 19936 (as amended) Commercial Transactions
Law (the Commercial Transactions Code) and Federal Law No.
(5) of 19857 (as amended) on the Civil Transactions Law (the Civil
Transactions Code) (together, the Civil and Commercial Codes)
and Federal Law No. (2) of 2015 on Commercial Companies8 (the
CCL).

•    It should be noted that parties in the UAE are generally free to
decide what law will govern their contract (set out in the Federal
Law No. (11) of 19929 and the Civil Transactions Code). The Civil
Transactions Code also states that “the basic principle in
contracts is the consent of the contracting parties and that which



they have undertaken to do in the contract.”10 However, as a
matter of policy, the UAE courts often assert jurisdiction and apply
UAE law.

Federal Law No. (20) of 2016 and Federal Law No. (4) of 2020

•    In March 2017, however, Federal Law No. (20) of 2016 regarding
the Mortgage of Moveables as Security for Debts (the Old Pledge
Law) came into effect. Cabinet Resolutions No. (5) of 2018 on the
Executive Regulations for the Federal Law No. (20) of 2016
regarding the Pledge Law and No. (6) concerning the creation of
a register for registration of rights on movable property (together
the Executive Regulations) were issued in March 2018. The Old
Pledge Law created an electronic security interest register (the
Security Interest Register), which records the rights of parties
benefitting from a security interest and is used to establish priority
vis-à-vis competing creditors; the Executive Regulations
supplement the Old Pledge Law by (i) clarifying the process and
requirements for the registration of security interests using the
Security Interest Register and (ii) providing guidance as to the
practical use of the Security Interest Register. The Old Pledge
Law was subsequently repealed and replaced by the Federal Law
No. (4) of 202011 (the Pledge Law) in May of 2020. The Pledge
Law substantially continues the legislative regime created by the
Old Pledge Law and makes it clear that the Executive
Regulations continue in force, in spite of the Old Pledge Law
being repealed.

Limitations to the Pledge Law

•    Despite the Pledge Law enactment, the Security Interest Register
remains in its infancy and elements of the application and scope
of the Pledge Law and Executive Regulations remain untested.
As the market becomes more familiar with the Pledge Law, the
Executive Regulations, and the operation of the Security Interest
Register, it is likely that clarification of any uncer-tainties will
follow. In addition, certain assets do not fall under the scope of



the Pledge Law; for example, security interests in shares of public
joint stock companies (PJSCs) and limited liability companies
(LLCs) remain governed by the CCL.

•    The answers are divided into categories pertaining to the different
types of securities typically used as collateral in finance
transactions in the UAE. There is limited scope in this chapter to
address every type of asset (and the security interests that could
be taken in such assets) that one can envisage. As a
consequence, responses are provided at a high level, with
examples where there are particular derogations of note.

“Location” of Securities

•    Under UAE (and DIFC and ADGM) law, a company’s securities
are deemed to be located where the relevant securities originate,
which is often where the shareholder or debt securities registers
are located, which would be in the jurisdiction where the company
is organized; the physical location of any certificates for the
securities would not be relevant.

The DIFC

•    The DIFC is the most commonly used free-zone jurisdiction for
financial institutions to which the matters discussed in this chapter
may be relevant.

Security Interest Laws in the DIFC

•    The creation, perfection, and enforcement of security interests in
the DIFC are governed by DIFC Law No. (8) of 2005 (as
amended) Law of Security (the DIFC Law of Security Interests)
and the Security Regulations in respect of the DIFC Law of
Security Interests (the Security Interest Regulations; together, the
DIFC Security Interest Laws). The DIFC Security Interest Laws
are based on common-law regulations governing the taking of
security interests and place an importance on the location of the
asset constituting collateral.



The ADGM

•    The ADGM is another relevant free-zone jurisdiction that will be
considered in this chapter.

Security Interest Laws in the ADGM

•    The creation, perfection, and enforcement of security interests in
the ADGM are governed by the ADGM Companies Regulations
2020 (the ADGM Security Interest Law).

•    For purposes of insolvency, section 281 of the ADGM Insolvency
Regulations 2015 (the ADGM Insolvency Regulations) also
addresses attachment, perfection, and enforcement of a security
interest in the ADGM.

•    Given that this chapter is dealing with three jurisdictions,
responses are separately set out in relation to each jurisdiction.
These will include (i) the Civil and Commercial Codes, the CCL,
and the Pledge Law (together, the UAE Onshore Laws), as they
affect security interests in securities or accounts located in the
UAE, under the heading “Onshore”; (ii) the DIFC Security Interest
Laws, as they affect security interests in securities and accounts
located in the DIFC, under the heading “DIFC—Free Zone”; and
(iii) the ADGM Security Interest Law, as it affects security interests
in securities and accounts located in the ADGM, under the
heading “ADGM—Free Zone.”

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of United Arab
Emirates for purposes of creating and perfecting a security interest?

Onshore
There is no definition of “securities” under the UAE Onshore Laws
regarding security interests.

DIFC—Free Zone



The Dubai Financial Services Authority Rulebook (DFSA Rulebook),
which applies to companies located in the DIFC, defines a “security”
as being a “share, debenture, warrant, certificate, unit or structured
product.”12 Derivatives by way of an option or a future are also
included in the definition.13 There is, however, no general definition
of “securities” in the DIFC Security Interest Laws.

ADGM—Free Zone
The ADGM Financial Services and Markets Regulations 2015 states
that the definition of “securities” includes, but is not limited to, the
following:

(a)    shares and stocks;
(b)    instruments creating or acknowledgment indebtedness, such as

debentures, debenture stock, loan stock, bonds, certificates of
deposit;

(c)    sukuk; and
(d)    units in a collective investment fund.

P.2 Are debt securities treated differently from equity securities under
the law of United Arab Emirates for purposes of creating and
perfecting a security interest in such securities?

Onshore
Debt securities are treated differently from equity securities. The
creation and perfection requirements for each type of asset generally
differ. The creation and perfection of a security interest in equity
securities (for example, shares) are primarily governed by the CCL.

DIFC—Free Zone
In the DIFC, the creation and perfection of security interests in debt
and equity securities are both governed by the DIFC Security
Interest Laws.

ADGM—Free Zone
In the ADGM, the creation and perfection of a security interest in
debt and equity securities are both governed by the ADGM Security



Interest Law and may be evidenced both by way of written
instrument14 and without written instrument.15

P.3 Under what circumstances is intercompany debt a “security”
under the law of United Arab Emirates?

There is no strict definition of “securities”; as previously mentioned,
intercompany debt can be taken as collateral and should be treated
in the same way as receivables for purposes of creating and
perfecting a security interest.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in United Arab Emirates
apply to (i) the creation and perfection of a security interest, (ii) the
effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, in the following circumstances?

a. The issuer is organized under the law of United Arab Emirates
and the certificates are located in United Arab Emirates

(i) Creation and Perfection of a Security Interest in Directly Held
Certificated Securities

Onshore
Where the issuer is organized in the UAE, the security certificates
are located in the UAE (including the registry of the securities),16

and the security interest in the directly held certificated securities is
registered on the relevant UAE security interest register,17 a UAE
court would hold that UAE law will govern the creation and perfection
of the security interest. For example, if the certificated securities are
share certificates in relation to shares of a UAE-organized company
that are reflected on such company’s shareholder/member register
(a UAE Shareholder Register), the courts would apply UAE law to
the creation and perfection of the security interest.



DIFC—Free Zone
In interpreting the DIFC Law of Security Interests, DIFC law only
applies where the securities that are the subject matter of the
relevant security interest are located or are issued in the DIFC—Free
Zone.18 It is advisable for a lender to obtain and perfect its security
interest over securities located in the DIFC in accordance with the
DIFC Security Interest Laws. Under article 16 of the Law Relating to
the Application of DIFC Laws No. 10 of 2005 (the Application Law),
the creation and perfection of a security interest are determined by
the law of the jurisdiction where the collateral is located (the location
is ascertained in accordance with schedule 1 of the Application
Law).19

Article 16 of the Application Law thus determines the law governing
validity of security interests in securities and investment entitlements.
Where the directly held certificated securities (including the
shareholder register in relation to shares of a DIFC organized
company)20 are located in the DIFC, a DIFC court would apply DIFC
law to the creation and perfection of the security interest.

ADGM—Free Zone
Security interests in the ADGM would be governed by the law of the
jurisdiction in which the securities that are the subject matter of the
relevant security interest are located. It is advisable for a lender to
obtain and perfect security over securities located in the ADGM
under the ADGM Security Interest Law. The ADGM courts would
also follow the principle of lex situs.21 Where the directly held
certificated securities (including the shareholder register in relation to
shares of an ADGM organized company)22 are located in the
ADGM, an ADGM court would apply ADGM law to the creation and
perfection of the security interest.

(ii) Effect of Perfection (or Protection), Nonperfection, or Priority of
Such a Security Interest

Onshore



A UAE court would likely hold that UAE law will govern the effect of
perfection, nonperfection, or priority of a security interest in securities
located in the UAE.

DIFC—Free Zone
A DIFC court would likely hold that the DIFC Security Interest Laws
will govern the effect of perfection, nonperfection, or priority of a
security interest in securities located in the DIFC. Priority of a
security interest is established by the creation and timing of
perfection (the filing of a prescribed form [a financing statement])
with the DIFC registrar of security (the DIFC Security Interest
Registrar) and attachment of the security interest.

ADGM—Free Zone
An ADGM court would likely hold that the ADGM Security Interest
Law will govern the effect of perfection, nonperfection, or priority of a
security interest in securities located in the ADGM.

(iii) Exercise of Remedies against Such Collateral

Onshore
Where the issuer is organized in the UAE, and the certificated
securities (including the UAE Shareholder Register) of a UAE
onshore company are located in the UAE and the security interest is
registered on the relevant security interest register, the UAE courts
would apply UAE law in an enforcement scenario to exercise the
remedies against such collateral.

DIFC—Free Zone
The DIFC courts would apply DIFC law in relation to the enforcement
of a security interest in certificated securities of a DIFC-organized
issuer where the security certificates (including the shareholder
registers) originate in the DIFC or the security interest is registered
with the DIFC Security Interest Registrar.

If, however, parties to the security agreement make use of the
DIFC’s Judicial Authority Law23 (which applies only to companies
organized in the DIFC), it is arguable that DIFC law may not apply.



This is because article 6 of the Judicial Authority Law provides that
the DIFC courts may apply the laws of another jurisdiction where the
parties to a dispute have explicitly agreed that the laws of that
jurisdiction shall govern a dispute between the parties (provided that
such laws do not conflict with public policy grounds and the morals of
the UAE).

ADGM—Free Zone
The courts would apply ADGM law in relation to the enforcement of a
security interest in certificated securities of an ADGM-organized
issuer where the security certificates (including the shareholder
registers) originate in the ADGM and the security interest is
registered with the registration authority in the ADGM.

b. The issuer is organized under the law of United Arab Emirates
and the certificates are located in an Other Jurisdiction

Onshore
The response to this question will vary depending on the type of
collateral in question. Please see the below analysis:

Where the issuer is organized in the UAE, and a security interest in
the directly held certificated securities is registered on a UAE
security interest register, a UAE court would apply UAE law to the
creation and perfection of the security interest, the effect of
perfection, and exercise of remedies against such securities. For
example, if the certificated securities are share certificates in relation
to shares of a UAE organized company, which are reflected on a
UAE Shareholder Register, the courts would apply UAE law to the
creation and perfection of this security interest regardless of the
location of the physical share certificate.

DIFC—Free Zone
As previously mentioned, the law governing the transfer of title to
property is dependent on the location of the asset (in this instance,
the location in which the issuer is organized and has its securities
holder register is key to the analysis) and as such, the laws of the
DIFC would be applicable to the creation, perfection, and priority



requirements, including the remedies sought by the secured party.
The actual physical location of the certificates (for example, if the
physical share certificates of the DIFC-organized company were to
be taken to the United States) should not affect the analysis, and
DIFC law would still prevail.

ADGM—Free Zone
A similar analysis applies to the ADGM. If the certificated securities
of an ADGM organized company (including the shareholder
registers) originate in the ADGM, the ADGM courts would apply lex
situs and the choice of law for the creation and perfection of the
security interest, the effect of perfection, and exercise of remedies
against securities would be ADGM law, irrespective of where the
physical share certificates themselves are located.

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in United Arab Emirates

(i) Creation and Perfection of a Security Interest in Directly Held
Certificated Securities and the Effect of Perfection (or Protection),
Nonperfection, or Priority of Such a Security Interest

If the issuer is organized under the laws of an Other Jurisdiction, but
the certificates are physically located in the UAE, the DIFC or the
ADGM, a UAE, DIFC, or ADGM court would hold that the laws of the
Other Jurisdiction would ordinarily apply to questions about the
creation, perfection, effect of perfection, and available remedies
against such collateral. The physical location of the asset (including
the securities register of the certificated securities) will be in the
Other Jurisdiction; therefore, the laws of that Other Jurisdiction
would be applicable in respect of the creation, perfection, and priority
requirements, including the choice of law relating to the remedies
sought by the secured party. The physical location of the certificates
would not affect the analysis.

(ii) Exercise of Remedies against Such Collateral



In a situation where the issuer is organized under the law of an Other
Jurisdiction and there is a validly created and perfected security
interest over those securities under the law of that Other Jurisdiction,
it would be extremely unlikely that the question of the exercise of
remedies would be brought before any court in the UAE, as the
relevant creditor would be seeking to enforce against the securities
in the Other Jurisdiction. However, if the certificated securities are
located in the UAE and remedies derived from those certificates are
sought to be enforced against those certificates against someone
with possession of the same in the UAE, the UAE courts would
typically apply UAE law, in the first instance as a matter of policy.

Similarly, if the issuer is organized under the laws of an Other
Jurisdiction, but the certificates are physically located in the DIFC or
ADGM, the laws of the Other Jurisdiction shall ordinarily apply as the
applicable security interest registers and the shareholder registers
will not be located in the DIFC or the ADGM.

1.2 Choice of law: Other instances where United Arab Emirates’ law
may apply

There are none.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of United Arab Emirates

Onshore
The required steps for perfection vary depending on whether the
securities are debt or equity securities, and whether the issuer is an
onshore or offshore company.

•    Debt securities of onshore companies

Under the Pledge Law a security interest in debt securities is created
by way of a written security agreement.24 The rights of a secured
party are effective and enforceable vis-à-vis third parties once a
notice of the security interest is entered in the Security Interest
Register.



The creation and perfection of a security interest in debt securities
are intended to be governed by the Pledge Law; however, as the
Pledge Law does not amend or suspend any aspect of the
Commercial Transactions Code or the Civil Transactions Code, it is
also possible to create a security interest in negotiable instruments
such as securities, by way of a possessory pledge under article 1449
of the Civil Transactions Code (note, possessory pledges do not
apply to intangible assets) or a commercial mortgage under article
49 of the Commercial Transactions Code.

A commercial mortgage over debt securities under the Commercial
Transactions Code in favor of banks and financial institutions
licensed in the UAE can be registered in the commercial register in
certain Emirates over certain intangible assets. Prior to the Pledge
Law, future property was not permitted to be the subject of a security
interest under UAE law. As a result, commercial mortgages provide
for an “addendum” to be executed by the mortgagor (pledgor) and
registered when additional assets are included in the mortgaged
business. This involves further costs and is an administrative burden,
as the mortgagor is required to execute, notarize, publish, and
register each addendum.

To register a commercial mortgage, it has to be executed in writing
and the agreement has to be notarized and registered in the
commercial register of the relevant Emirate’s Department of
Economic Development (DED).25 The Pledge Law provides a
number of improvements to the current UAE security interest regime.
The Pledge Law allows secured parties to create security interests in
debt securities by entering into a written security agreement (a
pledge contract),26 which must comply with the Executive
Regulations. It also allows for future debt securities to be secured
without future amendments to the security documents, which is a
cumbersome requirement for a commercial mortgage. Article 17 of
the Pledge Law states that registration of a pledge will protect the
secured party by giving the secured party priority over other creditors
in the recovery of its rights from the subject of the pledge (which has
historically been an issue in the UAE for lenders). According to



article 17, priority shall be determined in accordance with the date of
registration in the Security Interest Register of the relevant security
interest (unless the secured party waives its priority in writing and
registers such waiver in the Security Interest Register in accordance
with article 24).27

At the time of writing this chapter, the Pledge Law, Executive
Regulations, and the Security Interest Register are in their infancy
and therefore, a number of uncertainties with regard to the practical
application and enforcement of the law still remain.

•    Equity securities of onshore companies

The creation and perfection of a security interest in equity securities
(i.e., shares) are primarily governed by the CCL. Security interests
can be taken over shares in the form of a share pledge in relation to
onshore companies, including onshore PJSCs and LLCs. Taking a
security interest over shares requires the parties to review the
constitutional documents of the company whose shares are being
pledged to ensure that no restrictions exist in the context of
enforcement and the transfer of security. A share pledge (which must
be notarized) will be entered into typically between the company
whose shares are the subject of the share pledge (the Company),
the entity pledging the shares that they own in the Company and a
security agent, which is an entity that must be a UAE-licensed bank.
In most cases, the entity that seeks to benefit from the share pledge
will have to appoint a UAE-licensed bank to act as security agent to
hold the shares on their behalf. In order to perfect a share pledge,
the pledge should be registered in the relevant security interest
register at the DED in accordance with the CCL and such authority
would issue a certificate confirming the details of the shares that
have been pledged.28

In contrast to LLCs, the CCL will typically require certificates to be
issued in respect of the shares of PJSCs, unless they are admitted
to trading on a market.29 The procedure for perfecting security
interests over shares of a PJSC would also require, in addition to



registration in the relevant security interest register at the DED in
accordance with the CCL, the physical delivery of any share
certificates to the secured party and entry of the pledge in the
Company securities holder register in accordance with articles 210
and 216 of the CCL (although the shares are unlikely to be
certificated when they are admitted to trading on a market). When a
pledge is in place, the secured party will have the right to receive
profits relating to the shares and exercise all rights relating to the
shares unless the parties agree otherwise. However, the relevant
secured party will typically allow the pledgor to continue to receive
dividends and exercise voting rights, unless there is a default.

Once the pledge is registered at the DED, the DED will issue a
certificate confirming the existence of the pledge and the details of
the pledge including how many shares are pledged, the pledgor that
is pledging the shares and the secured party entity that is the
beneficiary of the pledge. When this certificate is issued, the DED
will refuse to register any transfer of the ownership of the shares
without specific permission from the secured party.

•    Debt or equity securities of DIFC-free-zone companies

The creation and perfection of security interests in debt or equity
securities in the DIFC are governed and permitted by the DIFC
Security Interest Laws. Security interests over a negotiable
document of title (including a certificated security), a negotiable
instrument, money, financial property, or a deposit account are
perfected by the filing of a form (a financing statement) with the DIFC
Security Interest Registrar.

All security interests in certificated securities to be taken in the DIFC
“attach” when the security interest becomes enforceable.30 A
security interest becomes enforceable against a pledgor and third
parties if

(a)    value has been given;



(b)    the pledgor has rights in the securities or the power to transfer
its rights in the securities to a secured party; and

(c)    one or both of the following conditions are met: (i) the pledgor is
bound by a written security agreement that provides a
description of the securities; or (ii) the security interest is in a
negotiable document of title (including a certificated security), a
negotiable instrument, money, a deposit account or financial
property, and the secured party has control (see below)
pursuant to the pledgor’s security agreement.31

Perfection is required in order for a secured creditor to gain priority in
relation to the relevant security interest.32 Perfection occurs if (i)
“attachment” has taken place; and (ii) the necessary perfection
requirements are completed.33 The necessary perfection
requirements depend on the type of securities over which a security
interest is being created.

Notwithstanding certain exceptions, a “financing statement” relating
to the security interest should be filed with the DIFC Security Interest
Registrar for perfection to occur. Either the pledgor or the secured
party may apply to register the financing statement, and it is advised
that the registration be completed as soon as possible and within 20
days of the date of the security agreement.34 A filed financing
statement will lapse 5 years from the date it is filed (notwithstanding
the term of the security agreement itself), pending a continuation
statement.

Depending on the type of securities constituting collateral, perfection
is achieved by not only filing a financing statement but also by taking
control of the securities. “Control” is defined differently depending on
the securities over which the security interest is being created.35

Control of a certificated security is determined in accordance with the
DIFC Law No. (9) of 2005 Personal Property Law (the Personal
Property Law), which applies to any property capable of being
owned and transferred under the laws of the DIFC other than real
property.36 A person gains control of the certificated security by



being the legal owner or that person having “transfer authority” in
respect of it. The secured party has “transfer authority” in respect of
the investment if he is in possession of or has authority to execute
an instruction to the relevant registrar of the securities to register the
investments in the name of a transferee. Most lenders are reluctant
to hold title of shares, and in practice, the lenders achieve control by
entering into a security agreement, obtaining the physical share
certificates and a blank undated stock transfer form executed by the
pledgor.

•    Debt or equity securities of ADGM—free-zone companies

In the ADGM, a security interest in debt or equity securities is
perfected by registration in the ADGM security interest register.
Perfection of the security interest is established upon receipt of a
“certification of the registration of the charge,” which is delivered by
the registration authority in the ADGM to “the person who
delivered…a charge filing statement relating to the charge.”37 The
registration requires a charge filing statement38 to be filed with the
registrar with a certified copy of the security agreement39 within 21
days beginning with the day after the date of creation of the charge
(i.e., security interest).40 The charge filing statement must contain
the particulars listed in section 787(1) of the ADGM Security Interest
Law including:

(a)    the registered name and number of the Company, and
(b)    the date of creation of the charge (i.e., security interest) and (if

the charge is one to which section 788 applies [charges existing
on property or undertaking acquired]) the date of acquisition of
the property or undertaking concerned.41

Section 787(1) further indicates that where a charge (security
interest) is created or evidenced by a written security agreement, the
particulars listed in section 787(2) must be included in the charge
filing statement, and where a charge is not created or evidenced by
a written security agreement, the particulars of section 787(3) must



be included in the charge filing statement.42 Generally, these include
(among others) the names of the secured party or the names of the
secured party’s security agent or trustees, and information
concerning the nature of the security interest itself and the collateral.

Perfection of a security interest is established upon receipt of a
“certification of the registration of the charge,” which is delivered by
the ADGM registrar of security (the ADGM Security Interest
Registrar) to “the person who delivered … a charge filing statement
relating to the charge.”43

Failure to deliver a charge financing statement to the ADGM Security
Interest Registrar within the period allowed for delivery will result in
the charge (i.e., security interest) becoming void against

(a)    a liquidator of the Company,
(b)    an administrator of the Company, and
(c)    a creditor of the Company.44

•    Additional aspects applicable to equity and debt securities of free-
zone companies:

Most free-zone companies (including those in the DIFC and ADGM)
have physical share certificates that can be pledged and delivered,
although this is not always the case. For perfection purposes, the
secured party should obtain the share certificates and a blank,
undated stock transfer form for the collateral for control to have
occurred.

Most free zones also have their own security interest registration
requirements for other certificated securities (i.e., other than shares),
which may include execution of certain forms and filing of executed
documents with the relevant free-zone registrar.

Moreover, if the security interest concerns securities listed on the
Nasdaq Dubai, the securities may be pledged by submitting a pledge
instruction in favor of the secured party to the central securities



depository of the Nasdaq Dubai, Abu Dhabi Securities Exchange
(ADX), or the Dubai Financial Market (DFM). The securities will be
regarded as “pledged securities” held in favor of and controlled by
the secured party.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of United Arab Emirates

Onshore
Once the security interest has been perfected, i.e., the secured party
is recorded in the Security Interest Register, or any other security
interest register (as applicable, depending on the type of securities)
as a secured creditor for such collateral, the result of this perfection
will establish priority vis-à-vis competing creditors, based on the time
of the recordation’s effectiveness.

DIFC—Free Zone and ADGM—Free Zone
Once the security interest has been perfected, i.e., the secured party
is recorded in the DIFC or ADGM security interest register (as
applicable) as a secured creditor for such collateral in the manner
required by the formalities and procedures provided in the
regulations applicable in the relevant jurisdiction, perfection will
establish priority vis-à-vis competing creditors, based on the time of
the recordation’s effectiveness. In the case of the DIFC, the secured
party’s taking of control of the collateral will also establish priority vis-
à-vis competing creditors, based on the timing of the secured party’s
taking of control of the collateral.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in United Arab Emirates
apply to (i) the creation and perfection of a security interest, (ii) the
effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, where the issuer is organized under
the law of United Arab Emirates?



Onshore, DIFC—Free Zone, and ADGM—Free Zone
As noted above, free-zone companies typically issue share
certificates in relation to shares issued by companies organized in
the ADGM or DIFC, but this is not always the case for onshore UAE
companies. The CCL does not require LLCs to issue share
certificates, and the interests issued by them are typically
uncertificated. In relation to PJSCs, the CCL requires share
certificates to be issued, unless the issuer of the securities has its
shares listed on a relevant financial market45 (e.g., the Nasdaq
Dubai, the DFM, or the ADX). When shares of PJSCs are admitted
to trading, they are “dematerialized” and become uncertificated
securities.

The choice of law that would be applied to the creation and
perfection of the security interest in relation to the uncertificated
securities would depend on the type of uncertificated security.

If the uncertificated security is a share security issued by an LLC or a
listed PJSC, the location of the LLC and PJSC would determine the
applicable law. Uncertificated shares (like certificated shares) of
onshore, DIFC or ADGM companies would be deemed to be located
where the onshore, DIFC or ADGM company is located, which would
be the UAE, DIFC, or ADGM, as applicable. Therefore, UAE (or
DIFC or ADGM, as applicable) law would apply. If the relevant
uncertificated security is a receivable, the applicable law would be
the law, which governs the agreement giving rise to the securities
(the receivables).

2.2 Choice of law: Other instances where United Arab Emirates’ law
may apply

There are no additional instances.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of United Arab Emirates

OnshoreTypical uncertificated securities include receivables and
eligible securities held in a Central Securities Depositary (CSD), for



which the perfection requirements are set out below:

Uncertificated Securities Treated as Receivables
To the extent that an uncertificated security would be treated as a
receivable (on which the law is not clear), the Pledge Law applies to
the creation of a security interest in receivables from third parties
(including fluctuating cash amounts). The security interest may be
created over receivables so long as the parties enter into a written
agreement that complies with the requirements of the Executive
Regulations. In addition to the security interest being registered in
the Security Interest Register, it is also recommended that
notification be given to relevant third parties to the contracts (giving
rise to the receivables) of the security interest (for a debt security,
this would be the issuer).

Given that the Pledge Law remains relatively untested, we note that
practitioners are continuing to use assignments to secure the rights
under the relevant contracts giving rise to the receivables.
Receivables are, therefore, also secured by way of assignment. The
assignment secures the rights derived from the contracts (here, the
uncertificated security itself, which rights in turn generate the
receivables), and the courts would apply the law governing the
contracts in question (here, the uncertificated security itself) for
purposes of perfection. Notification to the third party (for example,
the counterparty to the contract [here, the issuer of the uncertificated
security]) will need to be delivered in order to perfect the security by
way of assignment and, to the extent possible, an acknowledgment
should be obtained confirming receipt of the notice.

LLC Shares
Onshore LLCs, which are not required to be certificated under the
CCL, did not previously have any clear legal guidance on how their
shares could be pledged, and those pledges perfected. However, the
CCL implements a new system (under article 79) that allows pledges
of shares in an LLC to be made in accordance with the relevant
company’s articles, and under an official notarized document, which
is then registered in the commercial register maintained by the DED.



Once the pledge is registered at the DED, the DED will issue a
certificate confirming the existence of the pledge and the details of
the pledge including (i) how many shares are pledged, (ii) the
pledgor that is pledging the shares, and (iii) the secured party that is
the beneficiary of the pledge. When this certificate is issued, the
DED will refuse to register any transfer of the ownership of the
shares without specific permission from the secured party.

CSD Securities
In addition to the process of entering into a share pledge that is
described above in section 1.3 above, eligible securities of PJSC
issuers that are admitted to trading on Nasdaq Dubai, ADX, and the
DFM, which are held in the respective CSD of Nasdaq Dubai, ADX
and DFM can be pledged by the securities account holder (pledgor).
This is done via submitting to the CSD a pledge instruction in favor
of a secured party. Consequently, the pledged eligible securities are
designated by the CSD as being held to the order of and controlled
by the secured party. As a result, Nasdaq Dubai, ADX, and DFM will
not accept instructions from the account holder (pledgor), unless the
secured party instructs to the contrary. (This step for perfection is in
contrast to the physical delivery of the share certificates for PJSCs
that are not admitted to trading, as mentioned above.) Upon such
registration, the secured party typically has the right to collect
dividends and entitlements attached to the collateral, although in
most cases these are returned to the pledgor (with certain
limitations) unless the pledgor defaults.

Commercial Mortgage
A commercial mortgage over debt securities, as described in section
1.3 above, has to be executed in writing and the agreement giving
rise to it has to be notarized and then registered in the commercial
register of the relevant Emirate’s DED. However, it should be noted
that the registries are different in each Emirate and so specialized
advice should be obtained when entering into a commercial
mortgage.

DIFC-Free Zone



The creation and perfection of security interests in uncertificated
debt or equity securities in the DIFC are governed and permitted by
the DIFC Security Interest Laws.

All security interests to be taken in the DIFC “attach” when the
security interest becomes enforceable.46 A security interest
becomes enforceable against a pledgor and third parties if

(a)    value has been given;
(b)    the pledgor has rights in the securities or the power to transfer

its rights in the securities to a secured party; and
(c)    one or both of the following conditions are met: (i) the pledgor is

bound by a written security agreement that provides a
description of the securities; or (ii) the security interest is in a
negotiable document of title, a negotiable instrument, money,
deposit account or financial property, and the secured party has
control pursuant to the pledgor’s security agreement.47

Perfection is required in order for a secured creditor to gain priority in
relation to the relevant security interest.48 Perfection occurs if (i)
“attachment” has taken place; and (ii) the necessary perfection
requirements are completed.49 The necessary perfection
requirements depend on the type of securities over which a security
interest is being created.

For purposes of creating and perfecting the security interest in
uncertificated securities by control, the securities should be held in
the name of the secured party or in the name of a
broker/intermediary, which, as discussed in section 3, should agree
to act on the secured party’s instructions without further consent by
the pledgor.

Note, it is not necessary to file a financing statement as described in
section 1.3 above to perfect a security interest (the assignment) over
debt securities consisting of certain receivables (as set out in the
DIFC Security Interest Laws) and securities held in an investment
account (as defined in the DIFC Personal Property Law) if



attachment has occurred and the applicable requirements for
perfection as prescribed by the DIFC Security Interest Laws have
been satisfied. However, filing of a financing statement is advisable
in all circumstances to avoid any issues as an additional means of
perfection, which is a commonly accepted best practice. Notice of
the security assignment to the underlying third party is
recommended and, to the extent possible, an acknowledgment
should be obtained confirming receipt of the notice.

ADGM-Free Zone
In the ADGM, a security interest in uncertificated debt or equity
securities is perfected by registration with the ADGM registrar of
security, which requires the filing of a charge-filing statement50 and a
certified copy of the security agreement,51 within 21 days beginning
with the day after the date of creation of the security interest.52 The
charge-filing statement must contain the particulars listed in section
787(1) of the ADGM Security Law including:

(a)    the registered name and number of the Company (securities
issuer), and

(b)    the date of creation of the charge (i.e., security interest) and (if
the charge is one to which section 788 applies [charges existing
on property or undertaking acquired]) the date of acquisition of
the collateral.53

Section 787(1) further indicates that where a charge (i.e., security
interest) is created or evidenced by a security agreement, the
particulars listed in section 787(2) must be included, and where a
charge is not created or evidenced by a security agreement, the
particulars of section 787(3) must be included.54 Generally, these
include (among others) the names of the persons in whose favor the
charge has been created (the secured party) or the names of the
secured party’s agent or trustees, and information concerning the
nature of the security interest and the collateral.

Perfection of the security interest is established upon receipt of a
“certification of the registration of the charge,” which is delivered by



the registrar to “the person who delivered … a charge filing
statement relating to the charge.”55

Failure to deliver a charge (i.e., security agreement) to the ADGM
Security Interest Registrar within the period allowed for delivery will
result in the security interest becoming void against

(a)    a liquidator of the Company,
(b)    an administrator of the Company, and
(c)    a creditor of the Company.56

2.4 Effect of an enforceable security interest against third parties and
priority under the law of United Arab Emirates

Onshore
A security interest in uncertificated securities should additionally be
registered in the Security Interest Register in accordance with the
Pledge Law. The Pledge Law and Executive Regulations provide
that at the date and time that the notice of the pledge is accepted by
the registry and recorded in the Security Interest Register, the
security interest will be effective against all parties and will establish
priority vis-à-vis competing creditors, based on the time of the
recordation’s effectiveness.

Once the security interest has been perfected, i.e., the secured party
is recorded in the Security Interest Register, or any other security
interest register (as applicable, depending on the type of securities)
as a secured creditor for such collateral, such perfection will
establish priority vis-à-vis competing creditors, based on the time of
the recordation’s effectiveness.

DIFC—Free Zone and ADGM—Free Zone
Once the security interest has been perfected, i.e., the secured party
is recorded in the DIFC or ADGM security interest register (as
applicable) as a secured creditor for such collateral, perfection will
establish priority vis-à-vis competing creditors, based on the time of
the recordation’s effectiveness. In the case of the DIFC, the secured



party’s taking of control of the collateral will also establish priority vis-
à-vis competing creditors, based on the timing of the secured party’s
taking of control of the collateral.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of United Arab
Emirates, (i) would a securities account to which securities are
credited constitute a category of collateral separate from the
underlying securities themselves, and (ii) can assets other than
securities be credited to a securities account (e.g., cash)?

(i) A securities account will constitute a different category of
collateral separate from the securities themselves; however, the
security agreement would typically deal with both.

(ii) The types of assets that can be deposited into a securities
account vary depending on the broker/intermediary; however,
depositing cash into such accounts does not appear to be market
practice.

Although obtaining a security interest over a securities account could
be possible under UAE law (i.e., onshore), especially as the Pledge
Law allows for a broad range of assets to be pledged, it is far more
common for parties to take a security interest over the specific
securities themselves, as opposed to the securities account. It is rare
for a creditor to seek a security interest in a securities account, when
they could directly take a security interest in the shares and take any
perfection steps, which could relate to the relevant securities account
(e.g., taking a pledge over relevant PJSC shares and perfecting by
giving instruction to the relevant CSD account).

3.2 Choice of law: What law would a court in United Arab Emirates
apply to (i) the creation and perfection of a security interest, (ii) the



effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, United Arab Emirates (or where
United Arab Emirates’ law governs the account, if relevant)

Onshore

In relation to a securities account, the UAE courts would likely apply
the law of the place in which the account branch is located. In this
scenario, if the securities account is located in the UAE and provided
by a financial institution licensed by the UAE Central Bank,57 it is
likely that the UAE courts would apply UAE law.

DIFC—Free Zone
In relation to the securities account, the choice of law that would be
applied to the creation and perfection of the security interest (the
account pledge) will be the law of the place in which the securities
account is expressed to be maintained in the account agreement
(i.e., the agreement between the broker/intermediary maintaining the
account and the customer); otherwise, it will be the location in which
the office referenced in an account statement as the office servicing
the customer is situated; and otherwise, the jurisdiction in which the
head office of the broker is located.58

ADGM—Free Zone
In relation to the securities account, the law that would be applied to
the creation and perfection of the security interest (the account
pledge) will be the law of the place at which the account’s branch is
located. The securities account will be considered to be located
where the account agreement provides is the location of the branch
at which the securities account will be maintained.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, United Arab Emirates and an Other
Jurisdiction’s law governs the account agreement



Onshore
The UAE courts are likely to apply the law of the place in which the
account branch is located. In this scenario, if the securities account
is located in the UAE, the UAE courts would apply UAE law.

DIFC—Free Zone
The DIFC courts would likely apply the law of the place in which the
account branch is located. The location of a securities account
(maintained by a broker/ intermediary) is the jurisdiction in which the
account is expressed to be maintained in the account agreement;
otherwise, it will be the jurisdiction in which the office identified in an
account statement as the office servicing the customer’s account is
located, and failing which the jurisdiction in which the head office of
the broker/intermediary is located.59 If the agreement is governed by
the law of an Other Jurisdiction but the security interest is created
over a DIFC-located securities account, the DIFC courts should, as a
matter of contract, accept the choice of law of the Other Jurisdiction
to govern the relevant account agreement;60 however, the creation
and perfection of the security interest should be a matter of DIFC
law.

ADGM—Free Zone
The ADGM courts are likely to apply the law of the place in which the
account branch is located. If the agreement is governed by the law of
an Other Jurisdiction but the security interest is created over an
ADGM-located securities account, the ADGM courts should, as a
matter of contract, accept the choice of law of the Other Jurisdiction
to govern the relevant account agreement;61 however, the creation
and perfection of the security interest should be a matter of ADGM
law.

3.3 Choice of law: Other instances where the law of United Arab
Emirates may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in United Arab Emirates, but the issuer
of securities credited to the securities account is organized under the



law of United Arab Emirates, would United Arab Emirates’ law
apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in United Arab Emirates, but if there
exists an intermediary in the holding system between the issuer and
the pledgor’s own direct intermediary who is located in United Arab
Emirates, would United Arab Emirates’ law apply, and if so, to what
extent?
There are none.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of United Arab Emirates

Onshore
As noted above, the types of assets that can be deposited into a
securities account vary. The Pledge Law is intended to govern the
taking of a security interest in a wide variety of assets, including
bonds. The Pledge Law provides that a security interest may be
created so long as the parties enter into a written security agreement
that complies with the requirements of the Executive Regulations. In
addition to registration in the Security Interest Register or other
relevant security interest register, it is recommended that relevant
third parties (here, the broker/intermediary) be notified of the security
interest and, to the extent possible, an acknowledgment be obtained
confirming receipt of the notice.

DIFC—Free Zone
Any relevant securities account charge (i.e., security agreement) in
the DIFC is perfected in accordance with the DIFC Security Interest
Laws.

Perfection is required in order for a secured party to gain priority for
its security interest.62 Perfection occurs if (i) “attachment” has taken
place; and (ii) the necessary perfection requirements are
completed.63 The necessary perfection requirements depend on the
type of securities over which a security interest is being created.



For purposes of creating and perfecting the collateral over a
securities account, a “financing statement” should be filed with the
DIFC Security Interest Registrar or control should be obtained by the
secured party. The secured party obtains control over the securities
account if the broker/intermediary maintaining the account agrees to
act on the secured party’s instructions without further consent by the
pledgor.

It is not necessary to file a financing statement to perfect a security
interest (the assignment) over certain receivables (as set out in the
DIFC Security Interest Laws) and securities and monies held in an
investment account (as defined in the Personal Property Law) if
attachment has occurred and the applicable requirements for
perfection as prescribed by the DIFC Security Interest Laws have
been satisfied. However, it is advisable to file a financing statement
in all circumstances to avoid any issues. Further, notice of the
security interest to the broker/intermediary maintaining the security
account is recommended, and, to the extent possible, an
acknowledgment should be obtained confirming receipt of the notice.

ADGM—Free Zone
In the ADGM, a security interest by way of a charge (i.e., security
interest) is perfected by registration with the ADGM Security Interest
Registrar by the filing of a charge-filing statement64 and a certified
copy of the security agreement,65 within 21 days beginning with the
day after the date of creation of the charge (i.e., security interest).66

The charge-filing statement must contain the particulars listed in
section 787(1) of the ADGM Security Interest Law.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of United Arab Emirates

Onshore
Once the security interest has been perfected, the secured party is
recorded in the Security Interest Register or any other security
interest register (as applicable, depending on the type of securities)
as a secured creditor for such collateral and the result of the



perfection will establish priority vis-à-vis competing creditors, based
on the time of the recordation’s effectiveness.

DIFC—Free Zone and ADGM—Free Zone
Once the security interest has been perfected, the secured party is
recorded in the DIFC or ADGM security interest register as a
secured creditor for such collateral (as applicable and as
recommended) for such collateral, and priority vis-à-vis competing
creditors will be established, based on the timing of the recordation’s
effectiveness. In the case of the DIFC, the secured party’s taking of
control of the collateral will also establish priority vis-à-vis competing
creditors, based on the timing of the secured party’s taking of control
of the collateral.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of United Arab
Emirates, does a deposit account constitute a separate category of
collateral and, if so, what kinds of assets can be credited to a deposit
account?

Cash is typically the only asset held in a UAE deposit account.
Deposit accounts are generally not considered as a separate
category of collateral under UAE, DIFC, or ADGM law.

4.2 Choice of law: What law would a court in United Arab Emirates
apply to (i) the creation and perfection of a security interest, (ii) the
effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, United Arab Emirates (or where United Arab Emirates’
law governs the account, if relevant)

Onshore
If the branch where the deposit account is held is located in the UAE,
if the deposit account is maintained by a bank that is validly licensed



by the UAE Central Bank,67 or if the security interest in the deposit
account is registered in the Security Interest Register, the UAE
courts would likely apply UAE law.

Given that the Pledge Law remains relatively untested, practitioners
continue to use assignments in parallel to the Pledge Law to
effectuate a security interest. An assignment requires notification
from the assignor (pledgor) to the third-party bank, notifying the bank
of the assignment, and, to the extent possible, an acknowledgment
should also be obtained confirming receipt of the notice.

DIFC—Free Zone
The deposit account will be deemed to be located in the jurisdiction
of the branch where the account is held; therefore, if the branch
where the account is held is located in the DIFC, the DIFC courts
would likely apply DIFC law. The location of a deposit account is the
jurisdiction in which the deposit account is expressed in the
agreement between the depositary and the customer to be
maintained (if any); otherwise, it will be the jurisdiction in which the
office identified in an account statement as servicing the customer’s
account is located, and failing which the jurisdiction in which the
head office of the bank (where the deposit account is opened) is
located.68

ADGM—Free Zone
The deposit account will be deemed to be located in the jurisdiction
of the branch where the account is held. Therefore, if the branch
where the account is held is located in the ADGM, the ADGM courts
would likely apply ADGM law.

b. The deposit account is located in, or is maintained by a bank
located in, United Arab Emirates and an Other Jurisdiction’s law
governs the account agreement
It is customary for the account agreement to be governed by the law
of the jurisdiction in which the account is located. If the account is
located in the UAE, DIFC, or ADGM, for purposes of creation and
perfection of the security interest, the law of that jurisdiction (whether



it is in the UAE, DIFC, or ADGM, as applicable) is likely to be applied
to the creation and perfection, effects of perfection, and priority of the
security interest, even if the account agreement is governed by an
Other Jurisdiction’s law. In the case of the DIFC and the ADGM, if
the agreement governing the deposit account is governed by the law
of an Other Jurisdiction but the security interest is created over a
DIFC-located or ADGM-located deposit account, as applicable, the
courts of that free zone should, as a matter of contract, accept the
choice of law of the Other Jurisdiction to govern the relevant account
agreement;69 however, the creation and perfection of the security
interest should be a matter of DIFC or AGM law, as applicable.

4.3 Choice of law: Other instances where the law of United Arab
Emirates may apply

There are none.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of United Arab Emirates

Onshore
The Pledge Law provides that a security interest may be created so
long as the parties enter into a written security agreement that
complies with the requirements of the Executive Regulations. In
addition to registration in the Security Interest Register or any other
applicable security interest register, it is also recommended that the
relevant depositary bank be notified and, to the extent possible, an
acknowledgment be obtained confirming receipt of the notice.

DIFC—Free Zone
A security interest in a deposit account in the DIFC is regulated by
the DIFC Security Interest Laws. Perfection of the security interest
over a deposit account is attained when a “financing statement” is
filed with the DIFC Security Interest Registrar or control is obtained
by the secured party.

“A secured party has control of a deposit account if … the secured
party is the bank with which the deposit account is maintained or …



the debtor, secured party, and bank agree that the bank will comply
with the instructions of the secured party relating to the deposit
account without further consent by the debtor.”70

ADGM—Free Zone
In the ADGM a security interest in a deposit account is perfected by
registration with the ADGM Security Interest Registrar by the filing of
a charge-filing statement (financing statement)71 and a certified copy
of the security agreement,72 within 21 days beginning with the day
after the date of creation of the security interest.73 The charge-filing
statement must contain the particulars listed in section 787(1) of the
ADGM Security Interest Law.74

4.5 Effect of an enforceable security interest against third parties and
priority under the law of United Arab Emirates

Onshore
Once the security interest has been perfected, the secured party is
recorded in the Security Interest Register or any other security
interest register (as applicable) as a secured party, the perfection will
establish priority vis-à-vis competing creditors, based on the time of
the recordation’s effectiveness.

DIFC and ADGM—Free Zone
Once the security interest has been perfected, the secured party is
recorded in the DIFC or ADGM security interest register (as
applicable) as a secured party, the secured party will have priority
vis-à-vis competing creditors, based on the time that perfection is
completed. In the case of the DIFC, this is the time of the
recordation’s effectiveness or, where the secured party has taken
control of the collateral, the time of the taking of control. In the case
of the ADGM, this is based on the time of the recordation’s
effectiveness.

G. General Issues



G.1 Corporate authority issues for the pledgor that may arise under
the law of United Arab Emirates

Onshore
Both onshore and free-zone companies should review their
constitutional documents to ensure that no restrictions exist, which
would impact their granting, as pledgors, the relevant security
interests. It is especially in the secured party’s interest to carefully
review the constitutional documents of the Company granting the
security interest to avoid any issues on enforcement and transfer of
the security interest. It is also advisable that board resolutions be
reviewed and an officer’s certificate be procured in which a
certification is provided that the constitutional documents and board
resolutions reviewed are accurate, are up-to-date, and have not
been superseded.

Article 222 of the CCL establishes the financial assistance rules,
which prohibit a joint stock company and its subsidiaries providing
financial assistance to fund the acquisition of their own shares,
bonds, or “Sukuk” (similar to a bond) issued by the Company.
Financial assistance has a broad definition and includes assistance
given by way of a security interest. Joint stock companies should
therefore ensure that, should they wish to create a security interest
in their shares, that they seek specialized advice.

Free Zone
Free-zone companies must act in accordance with their
constitutional documents, although notably they need not comply
with the CCL, except to the extent they also operate onshore within
the UAE (i.e., their target market is onshore and they also have a
license onshore).

As a general rule, no regulatory or similar consents prior to the
creation of a security interest are required. In certain circumstances,
approvals may be required and structural considerations may need
to be taken into account. Further, any security interest in
government-owned assets or granted by certain individuals within
government organizations will require consent.



G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of United
Arab Emirates or any particular Other Jurisdiction, or if the pledgor’s
chief executive office is located in United Arab Emirates?

The answers would not change.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of United Arab Emirates, the
jurisdiction of formation of the issuer, or in the case of certificated
securities, the jurisdiction where the certificates are located, or (ii)
incorporating specific provisions in a security agreement governed
by the law of the applicable U.S. State?

(i)    This is not applicable.
(ii)   It is unlikely that incorporating specific provisions in a security

agreement governed by the law of a U.S. State would be
recommended.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of United Arab Emirates

Onshore
(a) Article 19 of the Pledge Law provides that the rights of pledge
(security interest) against third parties apply to the proceeds of the
pledged property, and the secured party shall have priority in such
proceeds, depending on the order of the secured party’s priority,
unless otherwise agreed.75

Enforcement of a security interest against third parties in respect of
the proceeds will be forfeited if the secured party’s rights in such
proceeds are not declared or asserted within 15 business days from
the date of receipt of such proceeds unless the proceeds of sale are
in cash and are specified or described in the security interest
registration.



DIFC—Free Zone
Priority of a security interest in proceeds is established by the
creation and timing of perfection (the filing of a prescribed form [a
financing statement] with the DIFC Security Interest Registrar or
establishment of control) and attachment of the security interest in
the original collateral.

ADGM—Free Zone
Priority of a security interest in proceeds is established by the
creation and timing of perfection (the filing of a prescribed form [a
financing statement] with the ADGM Security Interest Registrar) and
attachment of the security interest in the original collateral.

G.5 Rehypothecation of collateral under the law of United Arab
Emirates

Onshore
Rehypothecation is not market practice or provided for by law in the
UAE.

DIFC—Free Zone
Rehypothecation is not market practice or provided for by law in the
DIFC.

ADGM—Free Zone
Rehypothecation is not market practice or provided for by law in the
ADGM.

G.6 Exercise of remedies under the law of United Arab Emirates

Onshore
Prior to the Pledge Law, application to a UAE court was required in
order to be able to sell collateral. The Pledge Law introduced self-
help remedies in relation to certain types of collateral (for example,
bank accounts, bonds, or endorsable instruments). Except for those
assets described in the Pledge Law, court intervention remains
unavoidable for enforcement of most security interests. However, the
UAE courts do not always follow a set procedure when enforcing



security interests (as precedents are not recognized in the civil law
UAE courts), and so the relevant procedures can be varied,
ambiguous, or inconsistently implemented. For example, the
enforcement and liquidation of publicly listed securities must be
conducted in accordance with the procedures prescribed by the UAE
Securities and Commodities Authority.

Commencing an action for default is a relatively straightforward
process in the UAE. However, seeking a money judgment in the
courts in order to enforce it against assets, including collateral, is
usually a lengthy process. As may be expected, there will first need
to be a trial on the merits, and it is common to appeal decisions in
the UAE. This process may in some instances, and depending upon
the form of security interest and nature of the collateral, take up to 24
months, even if there are no legitimate legal defenses to
nonpayment. In addition, the language of the court is Arabic, and, as
is the case with any civil law jurisdiction, there is very little (if any at
all) oral advocacy; therefore, all the pleadings and documentation
must be prepared and submitted to the court in Arabic.

The enforcement of a non-appealable judgment requires the filing of
a separate “execution” case. If the specific assets of the pledgor in
the UAE are undetermined, a series of inquiries with various UAE
government authorities, such as the UAE Central Bank, the
Securities and Commodities Authority, and the financial markets (the
DFM and the ADX) must be made through the courts to identify
assets. Securities76 and (subject to the provisions of the Pledge
Law) certain movable assets will be subject to a public auction
process.

If a foreign lender is taking a security interest in an onshore asset, it
should be aware that it may need a local sponsor to enforce its
rights.

DIFC—Free Zone
The DIFC Security Interest Laws govern the creation, perfection, and
enforcement of a security interest in collateral located in the DIFC.



The procedure for enforcement is generally the same regardless of
the asset. The enforcement of a security interest over assets located
in the DIFC does not require a court order.77

The DIFC Security Interest Laws state that the secured party must
first notify the defaulting party to make payment or otherwise
discharge its obligation to the secured party. The secured party must
also notify any other priority creditors of which it is aware. If there is
no objection by a priority secured creditor, the secured party may
take steps to enforce its security interest over assets located within
the DIFC. If, however, the asset is located outside of the DIFC, then
the “onshore” process should be followed. It is possible for a DIFC
company to hold assets both onshore and offshore.

ADGM—Free Zone
The ADGM Insolvency Regulations govern the law relating to the
attachment, perfection, and enforcement of security interests in
collateral held in the ADGM.78 As in the case of the DIFC, the
enforcement of security interests over assets located in the ADGM
does not require a court order.

The ADGM Insolvency Regulations stipulate that in the event of
default by the underlying obligor whose obligations are secured or
the pledgor, and subject to certain conditions, the creditor (secured
party) can realize, liquidate, or appropriate the collateral to satisfy
obligations owed to the creditor. This can be done whether or not the
obligor or pledgor has entered into insolvency proceedings. Unlike
the DIFC Security Interest Laws, there is no requirement to give prior
notice to, or gain consent from, any party, person, or entity under the
ADGM Insolvency Regulations,79 which provides the secured party
with comfort that it can enforce its security interest relatively simply.
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Highlights

•    No Federal Uniform Commercial Code: Each of the States of
California, Delaware, Florida, Illinois, Massachusetts, New York,
and Texas (each, an Applicable U.S. State) have enacted a



version of the Uniform Commercial Code initially approved by the
American Law Institute,1 a scholarly body whose restatements
courts and legislatures look to as authoritative reference material,
and the National Conference of Commissioners on Uniform State
Laws,2 a body comprised of commercial law experts appointed by
state governments. The Uniform Commercial Code is a
comprehensive set of statutory provisions addressing most
aspects of commercial law and is aimed at creating uniformity in
commercial law in the United States. The Uniform Commercial
Code has eleven substantive articles, with article 8 governing
transfers of investment securities and setting forth how securities
are held and article 9 governing secured transactions, including
the creation of a creditor’s security interest in personal property, a
creditor’s rights and remedies upon a pledgor’s default and the
interaction of a creditor’s rights with those of third parties.3 Any
references to “UCC” in the text of this chapter or to “U.C.C.” in
footnotes will be to the uniform version of the Uniform Commercial
Code and differences with a particular Applicable U.S. State’s
enactment will be noted.4

•    Comments to an Applicable U.S. State’s UCC not binding:
The Official Comments to the Applicable U.S. State’s UCC are
generally not binding unless they have been enacted as law by
the Applicable U.S. State. The Official Comments are persuasive
authority and are cited by courts and practitioners.

•    Hague Securities Convention: The Hague Securities
Convention5 is an international convention for resolving certain
conflict-of-law issues that arise in the context of securities held
with an “intermediary,” which entered into force in the United
States (along with Switzerland and Mauritius) on April  1,  2017.
The Hague Securities Convention applies whenever a situation
involving securities held with an intermediary relates in any way to
a non-U.S. jurisdiction and supersedes the UCC and federal
regulatory choice-of-law rules that might otherwise be applicable.

•    Different choice-of-law tests for the creation and perfection
of security interests: With respect to the law governing creation
of a security interest granted in a security agreement governed by



an Applicable U.S. State law, the Applicable U.S. State court
would apply the Applicable U.S. State choice-of-law rules, which
generally allow parties to agree that their rights and duties are to
be governed by the law of any jurisdiction that has a reasonable
relation to the transaction. Different and mandatory choice-of-law
rules govern perfection, the effect of perfection or nonperfection,
and priority of a security interest, each of which depends on the
type of collateral. Further, in the case of securities held with an
“intermediary,” the Hague Securities Convention provides a
mandatory choice-of-law rule for the requirements, if any, for the
exercise of remedies.

•    After-acquired property: The UCC allows a debtor the flexibility
to grant a security interest in existing and after-acquired property
if the description of the collateral is sufficient to reasonably
identify the collateral.

•    Joint control: A secured party may perfect its security interest by
obtaining control over a securities account or deposit account
even if such control is not exclusive and is shared with the
pledgor.

•    Secured party self-help remedies: Assuming a court applies
the law of the Applicable U.S. State to the exercise of remedies
against investment property or deposit accounts, in general, a
secured party is entitled to the rights provided by agreement with
the pledgor and may proceed to foreclose or otherwise enforce
the security interest or its claim by any available judicial
procedure or through self-help. The secured party may, as
between the secured party and the debtor, (1) notify a person
obligated on the collateral to make payment or otherwise render
performance to or for the benefit of the secured party and (2)
collect proceeds of the collateral, including dividend and interest
payments. While secured parties have self-help rights, part 6 of
the UCC does set out certain nonwaivable duties and rights that
protect pledgors, including that the secured party may not keep
the collateral, except in limited circumstances.

P. Preliminary: Securities as Collateral



P.1 What constitutes a “security” under the law of the Applicable U.S.
States for purposes of creating and perfecting a security interest?

Under the UCC, the term “security” means an obligation of an issuer
or a share, participation, or other interest in an issuer or its property,
which is certificated in bearer or registered form or uncertificated, is
one of a class or series and which (i) is of a type dealt in or traded on
securities exchanges or securities markets, or (ii) is a medium for
investment and expressly provides that it is a security governed by
article 8 of the Uniform Commercial Code.

The term “security” includes a share or equity interest issued by a
corporation, business trust, joint stock company, investment
company, or similar entity. An interest in a partnership or limited
liability company is a security only if it (i) is in fact dealt in or traded
on securities exchanges or in securities markets, (ii) is stated
expressly to be governed by article 8 of the UCC, or (iii) is an
investment company security.

Loan participations are not usually considered to be securities and
typically are not financial assets that are credited to a securities
account. For a loan participation to be credited to a securities
account, the securities intermediary would usually need to be the
holder of the participation in addition to agreeing to treat the
participation as a financial asset credited to a securities account.

Once an item of property is a financial asset credited to a securities
account, it becomes investment property under article 9 of the UCC
and is subject to the same rules governing creation, perfection, and
priority of a security interest as in the case when securities are
credited to a securities account.

P.2 Are debt securities treated differently from equity securities under
the law of the Applicable U.S. States for purposes of creating and
perfecting a security interest in such securities?

Debt securities are not treated differently from equity securities
under the UCC.



P.3 Under what circumstances is intercompany debt a “security”
under the law of the Applicable U.S. States?

Generally, intercompany debt does not constitute a “security” under
state law, as intercompany debt normally fails to satisfy the
requirement that a security must be represented by a security
certificate in bearer or registered form or that the transfer of which
may be registered upon books maintained for that purpose by or on
behalf of the issuer.6 However, intercompany debt may be a financial
asset to which the rules for investment property would apply if the
intercompany debt is credited to a securities account and the
securities intermediary had agreed that the intercompany debt is to
be treated as a financial asset, which would make them covered by
the indirect holding rules of part 5 of article 8, but not by the rules of
parts 2, 3, and 4.7

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in an Applicable U.S.
State apply to (i) the creation and perfection of a security interest, (ii)
the effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, in the following circumstances?

a. The issuer is organized under the law of an Applicable U.S. State
and the certificates are located in that same Applicable U.S. State
With respect to the law governing creation of a security interest in
certificated securities granted in a security agreement governed by
Applicable U.S. State law, the Applicable U.S. State court would
apply the Applicable U.S. State choice-of-law rules, which generally
allows parties to agree that their rights and duties are to be governed
by the law of any jurisdiction that has a reasonable relation to the
transaction.8 If an agreement does not contain any choice-of-law
provision, courts may choose to apply a jurisdiction’s laws that bear
an “appropriate relation” to the transaction.



Notwithstanding any choice-of-law provision, a court would also
apply the choice-of-law rules contained in UCC section 8-110, which
provide that the local law of the issuer’s jurisdiction governs (a)  the
validity of a security, (b) the rights and duties of the issuer with
respect to registration of transfer, (c) the effectiveness of registration
of transfer by the issuer, (d) whether the issuer owes any duties to
an adverse claimant to securities and (e) whether an adverse claim
can be asserted against a person to whom transfer of certificated or
uncertificated securities is registered or a person who obtains control
of uncertificated securities.

As will be discussed in the perfection and priority sections, the
choice of law governing perfection and priority are different from the
general principles mentioned above. Otherwise, the issuer’s
jurisdiction is not important to the choice-of-law analysis.

Creation

The choice-of-law rules governing the creation of a security interest
do not differ materially from the general choice-of-law principles
mentioned above.

Perfection

The Applicable U.S. State’s choice-of-law rules provide that, if the
security interest is perfected by possession or control, the local law
of the jurisdiction where the certificated securities are located
governs the perfection of a security interest. If the security interest is
perfected by filing, the local law of the jurisdiction in which the
pledgor is located9 governs the perfection of a security interest.10

Priority

The Applicable U.S. State’s choice-of-law rules provide that the local
law of the jurisdiction of where the certificated securities are located
governs the effect of perfection or nonperfection and the priority of a
security interest.11



It is possible that the local law of different jurisdictions may govern
(1) perfection and (2) the effect of perfection or nonperfection and
priority. This possibility occurs because the choice-of-law rules
governing the effect of perfection or nonperfection and priority do not
differ due to the method in which the security interest is perfected.
This is in contrast to the choice-of-law rules governing perfection,
which do differ depending on the method of perfection. For example,
although perfection of a security interest in certificated securities by
filing will be governed by the local law of the jurisdiction in which the
pledgor is located,12 perfection of that same security interest
perfected by possession will be governed by the local law of the
jurisdiction where the certificated securities are located. In contrast,
the effect or perfection and the priority of that security interest will
always be governed by the local law of the jurisdiction in which the
certificated securities are located.

Remedies

The choice-of-law rules governing the enforcement of a security
interest do not differ materially from the general principles detailed
above for creation. The Applicable U.S. State court would apply the
law the parties agreed would govern the security agreement.13 The
Restatement (Second) of Conflict of Laws provides that the law of a
U.S. State chosen by the parties to govern the security agreement
will be applied unless either (a) the chosen state has no substantial
relationship to the parties or the transaction and there is no other
reasonable basis for the parties’ choice or (b) application of the law
of the chosen U.S. State would be contrary to a fundamental policy
of a U.S. State, which has a materially greater interest than the
chosen U.S. State and whose law would apply in the absence of an
effective choice of law by the parties.14 However, section 1-301(a) of
the UCC, which governs all agreements and transactions covered by
the UCC, provides that where a transaction bears a “reasonable
relation” to the Applicable U.S. State, the parties may agree that the
law of the Applicable U.S. State shall govern their respective rights
and duties; it does not have a public policy exception. But, it is



unlikely that if the Applicable U.S. State court is faced with a public
policy concern it would overlook such a concern.

Another jurisdiction’s law may govern other third-party matters.15

b. The issuer is organized under the law of an Applicable U.S. State
and the certificates are located in an Other Jurisdiction
With respect to the law governing creation of a security interest in
certificated securities granted in a security agreement governed by
an Applicable U.S. State law, the Applicable U.S. State court would
apply the Applicable U.S. State choice-of-law rules, which generally
allows parties to agree that their rights and duties are to be governed
by the law of any jurisdiction that has a reasonable relation to the
transaction.16 If an agreement does not contain any choice-of-law
provision, courts may choose to apply a jurisdiction’s laws that bear
an “appropriate relation” to the transaction.

Notwithstanding any choice-of-law provision, a court would also
apply the choice-of-law rules contained in UCC section 8-110, which
provide that the local law of the issuer’s jurisdiction governs (a)  the
validity of a security, (b) the rights and duties of the issuer with
respect to registration of transfer, (c) the effectiveness of registration
of transfer by the issuer, (d) whether the issuer owes any duties to
an adverse claimant to securities, and (e) whether an adverse claim
can be asserted against a person to whom transfer of certificated or
uncertificated securities is registered or a person who obtains control
of uncertificated securities.

As will be discussed in the perfection and priority sections, the
choice of law governing perfection and priority are different from the
general principles mentioned above. Otherwise, the issuer’s
jurisdiction is not important to the choice-of-law analysis.

Creation

The choice-of-law rules governing the creation of a security interest
do not differ materially from the general choice-of-law principles
mentioned above.



Perfection

An Applicable U.S. State’s choice-of-law rules provide that, if the
security interest is perfected by possession or control, the local law
of the jurisdiction of where the certificated securities are located
governs the perfection of a security interest. If the security interest is
perfected by filing, the local law of the jurisdiction in which the
pledgor is located17 governs the perfection of a security interest.18

Priority

An Applicable U.S. State’s choice-of-law rules provide that the local
law of the jurisdiction of where the certificated securities are located
governs the effect of perfection or nonperfection and the priority of a
security interest.19

It is possible that the local law of different jurisdictions may govern
(1) perfection and (2) the effect of perfection or nonperfection and
priority. This possibility occurs because the choice-of-law rules
governing the effect of perfection or nonperfection and priority do not
differ due to the method in which the security interest is perfected.
This is in contrast to the choice-of-law rules governing perfection,
which do differ depending on the method of perfection. For example,
although perfection of a security interest in certificated securities by
filing will be governed by the local law of the jurisdiction in which the
pledgor is located,20 perfection of that same security interest
perfected by possession will be governed by the local law of the
jurisdiction where the certificated securities are located. In contrast,
the effect or perfection and the priority of that security interest will
always be governed by the local law of the jurisdiction in which the
certificated securities are located.

Remedies

The choice-of-law rules governing the enforcement of a security
interest do not differ materially from the general principles detailed
above for creation. The Applicable U.S. State court would apply the



law the parties agreed would govern the security agreement.21 The
Restatement (Second) of Conflict of Laws provides that the law of a
U.S. State chosen by the parties to govern the security agreement
will be applied unless either (a) the chosen state has no substantial
relationship to the parties or the transaction and there is no other
reasonable basis for the parties’ choice or (b) application of the law
of the chosen U.S. State would be contrary to a fundamental policy
of a U.S. State, which has a materially greater interest than the
chosen U.S. State and whose law would apply in the absence of an
effective choice of law by the parties.22 However, section 1-301(a) of
the UCC, which governs all agreements and transactions covered by
the UCC, provides that where a transaction bears a “reasonable
relation” to the Applicable U.S. State, the parties may agree that the
law of the Applicable U.S. State shall govern their respective rights
and duties; it does not have a public policy exception. But, it is
unlikely that if the Applicable U.S. State court is faced with a public
policy concern it would overlook such a concern.

Another jurisdiction’s law may govern other third-party matters.23

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in an Applicable U.S. State
With respect to the law governing creation of a security interest in
certificated securities granted in a security agreement governed by
Applicable U.S. State law, the general choice-of-law principles with
respect to issuers of certificates organized under the Applicable U.S.
State law are still applicable. Where the issuer of securities is
organized normally should not materially affect the choice-of-law
analysis. However, as noted previously, the local law under which
the issuer is organized will determine whether the security is a valid
security. Also, for the purposes of determining which jurisdiction’s
law applies to the perfection of a security interest by filing, a non-
U.S. pledgor that is located24 in a jurisdiction whose legal regime
does not generally require notice in a filing or recording system as a
condition of perfecting nonpossessory security interests is deemed
to be located in the District of Columbia.



1.2 Choice of law: Other instances where an Applicable U.S. State’s
law may apply

No, but if the issuer is organized under a U.S. jurisdiction, the law of
the U.S. jurisdiction will govern whether a security is a valid security.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Applicable U.S. State

Assuming a court applies the Applicable U.S. State law to govern
perfection, the UCC separates the concepts of “creation” (or
“attachment”) of a security interest, which generally means the
security interest is effective as against the pledgor and “perfection” of
a security interest, which generally means the security interest is
effective as against third parties.

Generally, there are three methods to perfect a security interest in
directly held certificated securities: (1) taking control, (2) taking
possession, and (3) filing a financing statement.

The rule for perfecting a security interest in certificated securities by
taking control depends on the form of the certificated securities. If
the certificated securities are in bearer form, a security interest is
perfected when the securities are delivered to the secured party. If
the certificated securities are in registered form, a security interest is
perfected when the securities are delivered to the secured party and
(1) the certificates are indorsed to the purchaser or in blank by an
effective endorsement or (2) the certificates are registered in the
name of the secured party, upon original issue, or registration of
transfer by the issuer.25

To perfect a security interest in certificated securities through
possession, the securities must be delivered to the secured party.26

There is also a 20-day temporary perfection period for a security
interest in certificated securities perfected without filing or taking of



possession where the security interest arises for new value under an
authenticated security agreement.27

Perfection of a security interest by control is preferable over
perfection through simple possession or filing a financing statement
because a security interest perfected by control has priority over a
security interest perfected by simple possession or by filing a
financing statement. A security interest perfected by simply
possession has priority over a security interest perfected by filing a
financing statement. Also, article 8 of the UCC requires the secured
party to have control over the security to get protection against types
of adverse claims.

The security certificates embody the rights inherent in the asset.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of an Applicable U.S. State

Assuming a court applies the Applicable U.S. State law to govern
perfection, a security interest perfected by control has the effect of
giving the security interest priority over a security interest perfected
by simple possession or filing a financing statement.28 The priority of
competing security interests perfected by control would be
determined by which secured party first obtained control.29 A
security interest perfected by simple possession has priority over a
security interest perfected by filing.30 The priority of competing
security interests in securities perfected by filing would generally be
determined by which secured party was “first to file.”31

Also, under article 8 of the UCC, if the secured party has perfected
its security interest by means of control over the securities, gave
value and did not have notice of any adverse claim to the securities
at the time it acquired its security interest, the secured party is
protected against any adverse claims to the securities.32

As long as the secured party remains perfected, there are no
additional steps required to maintain priority with respect to the same



method of perfection as a competing secured party.33 Based on the
above discussion, perfection by control would be the preferable
method for establishing priority.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in an Applicable U.S.
State apply to (i) the creation and perfection of a security interest, (ii)
the effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, where the issuer is organized under
the law of that same Applicable U.S. State

With respect to the law governing creation of a security interest in
uncertificated securities granted in a security agreement governed
by an Applicable U.S. State law, the Applicable U.S. State court
would apply the Applicable U.S. State choice-of-law rules, which
generally allow parties to agree that their rights and duties are to be
governed by the law of any jurisdiction that has a reasonable relation
to the transaction.34 If an agreement does not contain any choice-of-
law provision, courts may choose to apply a jurisdiction’s laws that
bear an “appropriate relation” to the transaction.

Notwithstanding any choice-of-law provision, a court would also
apply the choice-of-law rules contained in UCC section 8-110, which
provide that the local law of the issuer’s jurisdiction governs (a)  the
validity of a security, (b) the rights and duties of the issuer with
respect to registration of transfer, (c) the effectiveness of registration
of transfer by the issuer, (d) whether the issuer owes any duties to
an adverse claimant to securities, and (e) whether an adverse claim
can be asserted against a person to whom transfer of uncertificated
securities is registered or a person who obtains control of the
uncertificated securities.

As will be discussed in the perfection and priority sections, the
choice of law governing perfection and priority are different from the



general principles mentioned above. Otherwise, the issuer’s
jurisdiction is not important to the choice-of-law analysis.

Creation

The choice-of-law rules governing the creation of a security interest
do not differ materially from the general choice-of-law principles
mentioned above.

Perfection

The local law of the issuer’s jurisdiction governs perfection and the
effect of perfection or nonperfection, except for perfection by filing of
a financing statement.35

Priority

The local law of the issuer’s jurisdiction governs priority of a security
interest.36

Remedies

The choice-of-law rules governing the enforcement of a security
interest do not differ materially from the general principles detailed
above for creation. The Applicable U.S. State court would apply the
law the parties agreed would govern the security agreement.37 The
Restatement (Second) of Conflict of Laws provides that the law of a
U.S. State chosen by the parties to govern the security agreement
will be applied unless either (a) the chosen state has no substantial
relationship to the parties or the transaction and there is no other
reasonable basis for the parties’ choice or (b) application of the law
of the chosen U.S. State would be contrary to a fundamental policy
of a U.S. State, which has a materially greater interest than the
chosen U.S. State and whose law would apply in the absence of an
effective choice of law by the parties.38 However, section 1-301(a) of
the UCC, which governs all agreements and transactions covered by
the UCC, provides that where a transaction bears a “reasonable



relation” to the Applicable U.S. State, the parties may agree that the
law of the Applicable U.S. State shall govern their respective rights
and duties; it does not have a public policy exception. But it is
unlikely that if the Applicable U.S. State court is faced with a public
policy concern it would overlook such a concern.

Another jurisdiction’s law may govern other third-party matters.39

2.2 Choice of law: Other instances where an Applicable U.S. State’s
law may apply

In addition to the above circumstances in which Applicable U.S.
State law would apply, if the issuer is organized under the Applicable
U.S. State law, the law of the Applicable U.S. State will govern
whether the security is a valid security.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of an Applicable U.S. State

Assuming a court applies the Applicable U.S. State law to govern
perfection, a security interest in uncertificated securities may be
perfected by filing a financing statement or taking control. A security
interest in uncertificated securities is perfected through taking control
by either (1) delivery of the securities to the secured party or (2) an
issuer agreement that the issuer will comply with the secured party’s
instructions with respect to such uncertificated securities without the
registered owner’s further consent.40 Delivery of uncertificated
securities to a secured party occurs when the issuer registers the
transfer of the uncertificated securities into the secured party’s
name.41

Perfection of a security interest by control is preferable over
perfection by filing a financing statement because a security interest
perfected by control has priority over a security interest perfected by
filing a financing statement.



2.4 Effect of an enforceable security interest against third parties and
priority under the law of an Applicable U.S. State

Assuming a court applies the Applicable U.S. State law to govern
perfection, a security interest perfected by control has the effect of
giving the security interest priority over a security interest perfected
by filing a financing statement.42 The priority of competing security
interests perfected by control would be determined by which secured
party first obtained control.43 The priority of competing security
interests in securities perfected by filing would generally be
determined by which secured party was “first to file.”44

Also, under article 8 of the UCC, if the secured party has perfected
its security interest by means of control over the securities, gave
value and did not have notice of any adverse claim to the securities
at the time it acquired its security interest, the secured party is
protected against any adverse claims to the securities.45

As long as the secured party remains perfected, there are no
additional steps required to maintain priority with respect to the same
method of perfection as a competing secured party.46 Based on the
above discussion, perfection by control would be the preferable
method for establishing priority.

3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of an Applicable
U.S. State, (i) would a securities account to which securities are
credited constitute a category of collateral separate from the
underlying securities themselves and (ii) can assets other than
securities be credited to a securities account (e.g., cash)?

A securities account to which the securities and other financial
assets are credited constitutes a category of collateral separate from
the underlying securities themselves. The indirect holding system



rules in part 5 of article 8 of the UCC apply to securities accounts
and to securities and other financial assets credited thereto.

Any property may be credited to a securities account. The term
“financial asset” includes not only securities, but also (1) an
obligation of or in a person or in property of a person, which is of a
type dealt in or traded on financial markets or recognized in any area
in which it is issued or dealt in as a medium for investment and (2)
any property that is held by a securities intermediary47 for another
person in a securities account if the securities intermediary has
expressly agreed with the other person that the property is to be
treated as a financial asset under article 8 of the UCC.48 The
account holder’s rights and interests under the UCC with respect to
securities and other financial assets credited to its securities account
are described as security entitlements. Under the UCC, a security
entitlement is a package of personal rights against the securities
intermediary governed by the UCC49 and an interest in the property
held by the securities intermediary.50 The account holder does not
have a claim for particular assets.51 Further, the account holder may
generally only enforce rights with respect to its security entitlements
against its own securities intermediary.52

3.2 Choice of law: What law would a court in an Applicable U.S.
State apply to the (i) creation and perfection of a security interest, (ii)
the effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, an Applicable U.S. State (or where an
Applicable U.S. State’s law governs the account, if relevant)

Background on Applicable Choice-of-Law Rules: The UCC and
Hague Securities Convention

The Hague Securities Convention,53 an international convention for
resolving certain conflict-of-law issues that arise in the context of



securities held with an “intermediary,”54 entered into force in the
United States (along with Switzerland and Mauritius) on
April 1, 2017. The Hague Securities Convention is intended to
provide legal certainty and predictability as to certain conflict-of-law
rules for intermediated securities and thereby to determine the
applicable substantive legal system.55 The Hague Securities
Convention applies whenever a situation involving securities held
with an intermediary relates in any way to any non-U.S.
jurisdiction.56 As any non-U.S. element triggers the applicability of
the Hague Securities Convention, the UCC and federal regulatory
choice-of-law rules that might otherwise be applicable are displaced
by the Hague Securities Convention’s applicable conflict-of-law
rules.57

The term “securities” is broadly defined in the Hague Securities
Convention to include not only “shares” and “bonds,” but also
“financial instruments or financial assets (other than cash), or any
interest therein.”58 The Hague Securities Convention does not define
“financial instruments” or “financial assets,” but the official
Explanatory Report on the Hague Securities Convention59 notes that
“[c]learly falling within the definition are . . . exchange-traded
financial futures and options [and] credit derivatives.”60 The
Explanatory Report on the Hague Securities Convention also notes
that “[o]ther instruments, if not already considered to be securities,
may become so as the result of evolving market usage.”61 Cash
credited to a securities account, however, is not a “security” and
therefore falls outside the scope of the Hague Securities
Convention.62

If Only the UCC Applies

Creation

Under the UCC, an Applicable U.S. State court would apply the
Applicable U.S. State choice-of-law rules to the question of the law
governing creation of a security interest in a securities account



granted in a security agreement governed by the Applicable U.S.
State law. In doing so, the Applicable U.S. State court would
generally allow the parties to agree that their rights and duties are to
be governed by the law of any jurisdiction that has a reasonable
relation to the transaction.63 If an agreement does not contain any
choice-of-law provision, courts may choose to apply a jurisdiction’s
laws that bear an “appropriate relation” to the transaction.

Perfection and Priority

Under the UCC, except as described in section 3.4 below with
respect to the choice of law for filing under the UCC, an Applicable
U.S. State court would look to the securities intermediary’s
jurisdiction to determine the local law governing perfection (subject
to exceptions noted in section 3.4 below), the effect of perfection or
nonperfection and the priority of a security interest in a securities
account.64 The parties may agree to specify the jurisdiction that will
serve as the securities intermediary’s jurisdiction.65 If the parties fail
to expressly specify which jurisdiction will serve as the securities
intermediary’s jurisdiction, then the local law that the parties chose to
govern an agreement66 that governs the securities account
determines the securities intermediary’s jurisdiction.67 If the parties
have failed to specify the jurisdiction that will serve as the securities
intermediary’s jurisdiction and the law of the jurisdiction that will
govern an agreement that governs the securities account, then if an
agreement between the securities intermediary and its entitlement
holder governing the securities account expressly provides that the
securities account is maintained at an office in a particular
jurisdiction, that jurisdiction is the securities intermediary’s
jurisdiction.68 If none of the preceding rules apply, then the
jurisdiction in which the office identified in an account statement as
the office serving the entitlement holder’s account is located serves
as the securities intermediary’s jurisdiction.69 If none of the
preceding rules apply, the securities intermediary’s jurisdiction is the
jurisdiction in which the chief executive office of the securities
intermediary is located.70 If any of these rules results in the



Applicable U.S. State being the securities intermediary’s jurisdiction,
the Applicable U.S. State law will be the law to govern perfection, the
effect of perfection, or nonperfection and priority.71

Article 8 of the UCC makes clear that a securities intermediary’s
jurisdiction is not determined by the physical location of certificates
representing financial assets, the jurisdiction of incorporation of the
issuer of the securities held through the intermediary, or the location
of facilities for data processing or other record keeping concerning
the account.

Remedies

An Applicable U.S. State court would apply the law that the parties
agreed would govern the security agreement.72 The Restatement
(Second) of Conflict of Laws provides that the law of a U.S. State
chosen by the parties to govern the security agreement will be
applied unless either (a) the chosen state has no substantial
relationship to the parties or the transaction and there is no other
reasonable basis for the parties’ choice or (b) application of the law
of the chosen U.S. State would be contrary to a fundamental policy
of a U.S. State, which has a materially greater interest than the
chosen U.S. State and whose law would apply in the absence of an
effective choice of law by the parties.73 However, section 1-301(a) of
the UCC, which governs all agreements and transactions covered by
the UCC, provides that where a transaction bears a “reasonable
relation” to the Applicable U.S. State, the parties may agree that the
law of the Applicable U.S. State shall govern their respective rights
and duties; it does not have a public policy exception. But, it is
unlikely that if the Applicable U.S. State court is faced with a public
policy concern it would overlook such a concern.

Another jurisdiction’s law may govern other third-party matters.74

If the Hague Convention Applies



Primary Choice-of-Law Rule: Creation, Perfection, Priority, and
Remedies

Under the Hague Securities Convention, an Applicable U.S. State
court would look to the relevant local75 law’s choice-of-law rules to
determine the applicable choice of law. The Hague Securities
Convention provides that the local law in force in the jurisdiction
expressly agreed in the account agreement76 as the jurisdiction
whose law governs the account agreement is the applicable choice
of law for the issues specified in article 2(1) of the Hague Securities
Convention. If the account agreement expressly provides that
another law is applicable to all such issues, that other law applies.77

The issues specified in article 2(1) of the Hague Securities
Convention that are governed by the law so chosen are “(a) the legal
nature and effects against the intermediary and third parties of the
rights resulting from a credit of securities to a securities account; (b)
the legal nature and effects against the intermediary and third parties
of a disposition of securities held with an intermediary;78 (c) the
requirements, if any, for perfection79 of a disposition of securities
held with an intermediary; (d) whether a person’s interest in
securities held with an intermediary extinguishes or has priority over
another person’s interest; (e) the duties, if any, of an intermediary to
a person other than the account holder who asserts in competition
with the account holder or another person an interest in securities
held with that intermediary; (f) the requirements, if any, for the
realization of an interest in securities held with an intermediary; [and]
(g) whether a disposition of securities held with an intermediary
extends to entitlements to . . . proceeds.”80

These issues include the effectiveness of the security interest’s
creation as against third parties, perfection (including, where such
Other Jurisdiction is a U.S. State, perfection by filing as discussed in
section 3.4 below), the effect of perfection or nonperfection, the
priority of a security interest in a securities account, and the



requirements, if any, for the exercise of remedies with respect to
securities held with intermediaries.81

Under the Hague Securities Convention, the parties would need to
agree to have the designated law apply to all the issues specified in
article 2(1).82 If the parties agree that the law of the Other
Jurisdiction only governs the creation and perfection (or protection
against competing secured parties or other claimants) of a security
interest in a securities account or securities credited to such an
account, the effect of perfection (or protection), nonperfection, or
priority of such a security interest and the exercise of remedies
against such collateral, such choice of law would not be effective
under the Hague Securities Convention.

Qualifying Office Requirement for Primary Choice-of-Law Rule

The Hague Securities Convention includes a quasi-location
requirement on the parties’ ability to select the governing law. The
law of the jurisdiction selected (whether expressly to govern the
account agreement or expressly to govern the article 2(1) issues)
applies only if the relevant intermediary has, at the time of the
agreement, a qualifying office83 in the designated jurisdiction, or in a
territorial unit of a “Multi-unit State”84 of which the designated
jurisdiction is a territorial unit which “a) alone or together with other
offices of the relevant intermediary or with other persons acting for
the relevant intermediary in that or another [jurisdiction]—i) effects or
monitors entries to securities accounts; ii) administers payments or
corporate actions relating to securities held with the intermediary; or
iii) is otherwise engaged in a business or other regular activity of
maintaining securities accounts; or b) is identified by an account
number, bank code, or other specific means of identification as
maintaining securities accounts in that [jurisdiction].”85

If the foregoing rules point to Applicable U.S. State law as the
governing law and the intermediary has a qualifying office in the
U.S., Applicable U.S. State law will govern the issues set out in
article 2(1) of the Hague Securities Convention, including the



effectiveness of the security interest’s creation against third parties,
perfection (including, where such Other Jurisdiction is a U.S. State,
perfection by filing as discussed in section 3.4 below), the effect of
perfection, priority, and requirements, if any, for the exercise of
remedies.

Fallback Rules

If the applicable law is not determined under the Hague Securities
Convention’s primary choice-of-law rule, then

•    if it is expressly and unambiguously stated in a written account
agreement that the relevant intermediary entered into the account
agreement through a particular office, the applicable law is the
law in force in the jurisdiction or the territorial unit of the
jurisdiction, if applicable, in which that office was then located;86

•    if the foregoing does not apply, the governing law is the law in
force in the jurisdiction, or the territorial unit of a Multi-unit State,
under whose law the relevant intermediary is incorporated or
otherwise organized at the time the written account agreement is
entered into or at the time the securities account was opened if
there was no such agreement; and87

•    if neither of the foregoing apply, the governing law is the law in
force in the jurisdiction, or the territorial unit of a Multi-unit State,
in which the relevant intermediary has its place of business or, if
the relevant intermediary has more than one place of business, its
principal place of business, at the time the written account
agreement is entered into or, if there is no such agreement, at the
time the securities account was opened.88

If the parties had failed to expressly select Applicable U.S. State law
to govern the account agreement generally, or the article 2(1) issues
or the intermediary did not have a qualifying office in the United
States at the time of agreement, the Applicable U.S. State law will
govern the issues set out in article 2(1) of the Hague Securities
Convention, including the effectiveness of the security interest’s
creation against third parties, perfection, the effect of perfection,



priority and requirements, if any, for the exercise of remedies, if any
of the fallback choice-of-law rules point to the Applicable U.S. State
law.

against the relevant intermediary in a particular jurisdiction or in a
particular territorial unit of a Multi-unit State; (c) a provision that any
statement or other document shall or may be provided by the
relevant intermediary from that office; (d) a provision that any service
shall or may be provided by the relevant intermediary from that
office; or (e) a provision that any operation or function shall or may
be carried on or performed by the relevant intermediary at that office.
Hague Securities Convention, Article 5(1).

“Location” under the UCC and the Hague Securities Convention

The UCC does not have a “location” concept with respect to
securities accounts. However, the UCC does have a quasi-“location”
concept with respect to determining the securities intermediary’s
jurisdiction for perfection and priority purposes. As described above,
if the parties have failed to specify the law of the jurisdiction that will
govern the securities account, then the jurisdiction in which the office
identified in an account statement as the office serving the
entitlement holder’s account is located serves as the securities
intermediary’s jurisdiction or, if no office is listed, the securities
intermediary’s jurisdiction is the jurisdiction in which the chief
executive office of the securities intermediary is located.

The Hague Securities Convention also has quasi-“location”
concepts. As noted above, the Hague Securities Convention’s
primary choice-of-law rule requires the intermediary to have a
qualifying office in the designated jurisdiction for the choice of such
jurisdiction’s law to be effective. Additionally, the fallback choice-of-
law rules take into account the intermediary’s principal place of
business.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, or is maintained by a



broker/intermediary located in, an Applicable U.S. State and an
Other Jurisdiction’s law governs the account agreement

Applicable Choice-of-Law Rules: UCC and Hague Securities
Convention

As noted above, the Hague Securities Convention applies whenever
a situation involving securities held with an intermediary relates in
any way to any non-U.S. jurisdiction.89 As any non-U.S. element
triggers the applicability of the Hague Securities Convention, the
UCC and federal regulatory choice-of-law rules that might otherwise
be applicable are displaced by the Hague Securities Convention’s
applicable conflict-of-law rules.90

If Only the UCC Applies91

Creation

Under the UCC, an Applicable U.S. State court would apply the
Applicable U.S. State choice-of-law rules to the question of the law
governing creation of a security interest in a securities account
granted in a security agreement governed by the Applicable U.S.
State law. In doing so, an Applicable U.S. State court would
generally allow the parties to agree that their rights and duties are to
be governed by the law of any jurisdiction that has a reasonable
relation to the transaction.92

Perfection and Priority

Under the UCC, an Applicable U.S. State court would look to the
securities intermediary’s jurisdiction to determine the local law
governing perfection (including, where such Other Jurisdiction is a
U.S. State, perfection by filing as discussed in section 3.4 below),
the effect of perfection or nonperfection and the priority of a security
interest in a securities account.93 The parties may agree to specify
the jurisdiction that will serve as the securities intermediary’s
jurisdiction.94 If the parties fail to expressly specify which jurisdiction



will serve as the securities intermediary’s jurisdiction but select a law
of a jurisdiction generally to govern an agreement95 that governs the
securities account, then the local law of that jurisdiction is the
securities intermediary’s jurisdiction.96

If the parties only specify that the law of the Other Jurisdiction will
govern perfection, the effect of perfection or nonperfection and
priority (and do not specify a law of a jurisdiction as the securities
intermediary’s jurisdiction or a law generally to govern the agreement
that governs the securities account), then the securities
intermediary’s jurisdiction cannot be determined by the above rules.
In such a case, then if an agreement between the securities
intermediary and its entitlement holder governing the securities
account expressly provides that the securities account is maintained
at an office in a particular jurisdiction, that jurisdiction is the
securities intermediary’s jurisdiction.97 If none of the preceding rules
apply, then the jurisdiction in which the office identified in an account
statement as the office serving the entitlement holder’s account is
located serves as the securities intermediary’s jurisdiction.98 If none
of the preceding rules apply, the securities intermediary’s jurisdiction
is the jurisdiction in which the chief executive office of the securities
intermediary is located.99 If these rules result in the Applicable U.S.
State being the securities intermediary’s jurisdiction, the Applicable
U.S. State law will be the law to govern perfection, the effect of
perfection or nonperfection and priority.

Remedies

An Applicable U.S. State court would apply the law the parties
agreed would govern the security agreement.100 The Restatement
(Second) of Conflict of Laws provides that the law of a U.S. State
chosen by the parties to govern the security agreement will be
applied unless either (a) the chosen state has no substantial
relationship to the parties or the transaction and there is no other
reasonable basis for the parties’ choice or (b) application of the law
of the chosen U.S. State would be contrary to a fundamental policy



of a U.S. State, which has a materially greater interest than the
chosen U.S. State and whose law would apply in the absence of an
effective choice of law by the parties.101 However, section 1-301(a)
of the UCC, which governs all agreements and transactions covered
by the UCC, provides that where a transaction bears a “reasonable
relation” to the Applicable U.S. State, the parties may agree that the
law of the Applicable U.S. State shall govern their respective rights
and duties; it does not have a public policy exception. But it is
unlikely that if the Applicable U.S. State court is faced with a public
policy concern it would overlook such a concern.

Another jurisdiction’s law may govern other third-party matters.102

If the Hague Convention Applies

Primary Choice-of-Law Rule: Creation, Perfection, Priority, and
Remedies

Under the Hague Securities Convention, an Applicable U.S. State
court would look to the relevant local103 law’s choice-of-law rules to
determine the applicable choice of law. The Hague Securities
Convention provides that the local law in force in the jurisdiction
expressly agreed in the account agreement,104 as the jurisdiction
whose law governs the account agreement is the applicable choice
of law for the issues specified in article 2(1) of the Hague Securities
Convention, including creation as against third parties, perfection,
the effect of perfection or nonperfection, priority, and requirements, if
any, for the exercise of remedies.105 If the account agreement
expressly provides that another law is applicable to all such issues
that other law applies.106

Qualifying Office Requirement for Primary Choice-of-Law Rule

The Hague Securities Convention includes a quasi-location
requirement on the parties’ ability to select the governing law. The
law of the jurisdiction selected (whether expressly to govern the
account agreement or expressly to govern the article 2(1) issues)



applies only if the relevant intermediary has, at the time of the
agreement, a qualifying office107 in the designated jurisdiction or in a
territorial unit of a “Multi-unit State,”108 of which the designated
jurisdiction is a territorial unit, which “a) alone or together with other
offices of the relevant intermediary or with other persons acting for
the relevant intermediary in that or another [jurisdiction] i) effects or
monitors entries to securities accounts; ii) administers payments or
corporate actions relating to securities held with the intermediary; or
iii) is otherwise engaged in a business or other regular activity of
maintaining securities accounts; or b) is identified by an account
number, bank code, or other specific means of identification as
maintaining securities accounts in that [jurisdiction].”109

If the foregoing rules point to the law of the Other Jurisdiction as the
governing law and the intermediary has a qualifying office in the
Other Jurisdiction, the law of such Other Jurisdiction will govern the
issues set out in article 2(1) of the Hague Securities Convention,
including the effectiveness of the security interest’s creation against
third parties, perfection (including, where such Other Jurisdiction is a
U.S. State, perfection by filing as discussed in section 3.4 below),
the effect of perfection, priority, and requirements, if any, for the
exercise of remedies.

Fallback Rules

If the applicable law is not determined under the Hague Securities
Convention’s primary choice-of-law rule, then

•    if it is expressly and unambiguously stated in a written account
agreement that the relevant intermediary entered into the account
agreement through a particular office, the applicable law is the
law in force in the jurisdiction or the territorial unit of the
jurisdiction, if applicable, in which that office was then located;110

•    if the foregoing does not apply, the governing law is the law in
force in the jurisdiction or the territorial unit of a Multi-unit
State,111 under whose law the relevant intermediary is
incorporated or otherwise organized at the time the written



account agreement is entered into or at the time the securities
account was opened if there was no such agreement; and112

•    if neither of the foregoing apply, the governing law is the law in
force in the jurisdiction, or the territorial unit of a Multi-unit State,
in which the relevant intermediary has its place of business or, if
the relevant intermediary has more than one place of business, its
principal place of business, at the time the written account
agreement is entered into or, if there is no such agreement, at the
time the securities account was opened.113

If the parties failed to expressly select the law of the Other
Jurisdiction to govern the account agreement generally (or the article
2(1) issues) or the intermediary did not have a qualifying office in the
Other Jurisdiction at the time of agreement, one would have to use
these fallback rules to determine whether Applicable U.S. State law
governs the securities account. The location concept referenced in
the fact pattern (that the securities account is “located” in Applicable
U.S. State or has a securities intermediary “located” in Applicable
U.S. State) is not otherwise relevant. If the fallback rules point to
Applicable U.S. State law, Applicable U.S. State law would govern
the issues set out in article 2(1) of the Hague Securities Convention,
including the effectiveness of the security interest’s creation against
third parties, perfection, the effect of perfection (including, where
such Other Jurisdiction is a U.S. State, perfection by filing as
discussed in section 3.4 below), priority, and requirements, if any, for
the exercise of remedies.

3.3 Choice of Law: Other instances where law of an Applicable U.S.
State may apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in an Applicable U.S. State, but the
issuer of securities credited to the securities account is organized
under the law of an Applicable U.S. State, would that Applicable U.S.
State’s law apply?



b. Similarly, if the securities account is not maintained by a
broker/intermediary located in an Applicable U.S. State, but if there
exists an intermediary in the holding system between the issuer and
the pledgor’s own direct intermediary who is located in an Applicable
U.S. State, would that Applicable U.S. State’s law apply, and, if so, to
what extent?

Generally

Under Applicable U.S. State law and the Hague Securities
Convention, the jurisdiction of incorporation of the issuer of the
securities held through the intermediary or the location of any
physical certificates held by the intermediary or any other
intermediary are not relevant to determine the governing law with
respect to indirectly held securities.114

Different Choice-of-Law Rule under the UCC and the Hague
Securities Convention for Perfection by Filing

The UCC contains a different choice-of-law rule for perfection by
filing of a security interest in a securities account.

The Hague Securities Convention’s choice-of-law rule generally
refers to local substantive laws only and not to local conflict-of-law
rules.115 There is, however, an exception to this rule in respect of
perfection by filing of a security interest in a securities account.

Choice of Law for Filing under the UCC

Under UCC section 9-301, the law governing perfection of a security
interest by filing is governed by the local law of the jurisdiction of the
“debtor’s location,” as determined pursuant to UCC section 9-307.
Under UCC section 9-307(e), a pledgor that is a “registered
organization” within the meaning of UCC section 9-102(a) (71),
typically, corporations, limited partnerships and limited liability
companies in each case, organized under the law of a U.S. State is
located, for purposes of UCC section 9-307, in the state in which it is



organized.116 In the case of state-chartered banking and savings
institutions, these entities may or may not be considered “registered
organizations” and, therefore, a financing statement should be filed
not only in the jurisdiction of organization but also in the jurisdiction
in which the sole place of business or chief executive office is
located, if different. Under UCC section 9-307(f), a registered
organization that is organized under federal law is located, for
purposes of UCC section  9-307: (1) in the state that the law of the
United States designates; (2) in the state that the registered
organization designates if the law of the United States authorizes the
registered organization to designate its state of location; or
(3) otherwise, in the District of Columbia. Under UCC section 9-
307(c), a pledgor that is an entity organized outside the United
States and has its sole place of business and chief executive office
outside the United States in a jurisdiction without a filing, recording
or registration system for nonpossessory security interests is
located, for purposes of UCC section 9-307, in the District of
Columbia.117

Choice of Law for Filing under the Hague Securities Convention

Where the primary or fallback rules under the Hague Securities
Convention point to Applicable U.S. State law, the Hague Securities
Convention provides that “if the law in force in a territorial unit of a
Multi-unit State designates the law of another territorial unit of that
State [meaning nation] to govern perfection by public filing, recording
or registration, the law of that other territorial unit governs that
issue.”118 As applied to this context, if Applicable U.S. State law
provides that the law of another U.S. State or U.S. territory governs
perfection by filing, then the law of that U.S. State or territory will
govern perfection by filing. However, if Applicable U.S. State law
provides that the law of a non-U.S. jurisdiction (such as the United
Kingdom) is the governing law, then Applicable U.S. State law, not
the law of such non-U.S. jurisdiction, will govern perfection by filing.
The practical import of the foregoing is that the proper place of filing
is as set forth in UCC sections 9-301 and 9-307, unless the “debtor’s
location” is a non-U.S. jurisdiction with a filing, recording or



registration system for nonpossessory security interests. In that
instance, the proper place of filing (for purposes of Applicable U.S.
State law) would be Applicable U.S. State.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of an Applicable U.S. State

Assuming a court applies Applicable U.S. State law to govern
perfection, a security interest in security entitlements and securities
accounts may be perfected either by taking control or by filing a
financing statement. If the pledgor is a broker or a securities
intermediary, the security interest in the securities account is
automatically perfected.

A secured party gains control over a security entitlement if (1)  the
secured party becomes the entitlement holder; (2) the secured party
enters into a control agreement with the securities intermediary and
pledgor;119 or (3) a third party may obtain control on behalf of the
secured party.120 If the securities intermediary is the secured
creditor of its own entitlement holder, the securities intermediary has
control automatically upon the entitlement holder’s granting of the
security interest. Even if the pledgor enters into a control agreement
with a securities intermediary and the secured party, the pledgor can
still give instructions with respect to the securities account.

A secured party should be cautious if it chooses to perfect through a
control agreement. If a secured party drafts a control agreement that
does not include pledgor’s agreement to the giving of entitlement
orders by the secured party without the further consent of the
pledgor, the secured party will not have control. As a securities
intermediary can confer control to multiple secured lenders, a
secured party may also want to include a covenant from the
securities intermediary that it will not agree to act on the instructions
of any other party.

Perfection of a security interest by control is preferable over
perfection by filing as a security interest perfected by control has



priority over a security interest perfected by filing.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of an Applicable U.S. State

Assuming a court applies Applicable U.S. State law to govern
perfection, a security interest perfected by control has the effect of
giving the security interest priority over a security interest perfected
by filing a financing statement.121 The priority of competing security
interests perfected by control would be determined by which secured
party first obtained control, subject to an exception addressed
below.122 The time reference for determining priority of competing
security interests perfected by control in a security entitlement
carried in a securities account depends on how the secured party
achieved control. If the secured party obtained control by being the
person for which the securities account is maintained, priority will be
determined based on when the secured party became the person for
which the securities account was maintained.123 If the secured party
obtained control by having the securities intermediary agree that it
will comply with entitlement orders originated by the secured party
without further consent by the entitlement holder, priority will be
determined based on when the securities intermediary entered into
such agreement.124 If the secured party gained control through
another person, priority will be determined based on the time that
would apply if the other person were the secured party. However, if
one of the competing security interests perfected by control is held
by the securities intermediary maintaining the securities account,
such intermediary’s security interest has priority.125 Competing
security interests created by a broker, a securities intermediary or a
commodity intermediary, which are perfected without control rank
equally. The priority of competing security interests in a security
perfected by filing would generally be determined by which secured
party was “first to file.”126

As long as the secured party remains perfected, there are no
additional steps required to establish priority.127 Based on the above



discussion, perfection by control would be the preferable method for
establishing priority.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of an Applicable
U.S. State, does a deposit account constitute a separate category of
collateral and, if so, what kinds of assets can be credited to a deposit
account?

Deposit accounts, like securities accounts, constitute a separate
category of collateral and represent rights against the bank that
maintains the accounts. A deposit account means a demand, time,
savings, passbook, or similar account maintained with a bank.128

Only funds can be credited to a deposit account. A deposit account
does not include investment property or accounts evidenced by an
instrument.129 If an asset is considered investment property or
evidenced by an instrument, it cannot be credited to a deposit
account.

4.2 Choice of law: What law would a court in an Applicable U.S.
State apply to (i) the creation and perfection of a security interest, (ii)
the effect of perfection, and (iii) the exercise of remedies against
collateral securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, an Applicable U.S. State (or where an Applicable U.S.
State’s law governs the account, if relevant)

Creation

With respect to the law governing creation of a security interest in a
deposit account granted in a security agreement governed by
Applicable U.S. State law, an Applicable U.S. State court would
apply Applicable U.S. State choice-of-law rules, which generally
allows parties to agree that their rights and duties are to be governed



by the law of any jurisdiction that has a reasonable relation to the
transaction.130 If an agreement does not contain any choice-of-law
provision, courts may choose to apply a jurisdiction’s laws that bear
an “appropriate relation” to the transaction.

Different choice-of-law rules govern perfection, the effect of
perfection or nonperfection and priority of a security interest. An
Applicable U.S. State court would apply its choice-of-law rules to
determine what law governs the perfection, the effect of perfection or
nonperfection, and priority of a security interest.131

Perfection and Priority

The local law of a bank’s jurisdiction governs perfection, the effect of
perfection or nonperfection and the priority of a security interest in a
deposit account maintained with that bank.132 Generally, the parties
may agree to specify the jurisdiction that will serve as the bank’s
jurisdiction. If the parties fail to specify which jurisdiction will serve as
the bank’s jurisdiction, then the law that the parties chose to govern
the deposit account determines the bank’s jurisdiction. If the parties
have failed to specify the law of the jurisdiction that will govern the
deposit account and an agreement between the bank and its
customer governing the deposit account expressly provides that the
deposit account is maintained at an office in a particular jurisdiction,
that jurisdiction is the bank’s jurisdiction. If there is no agreement
that expressly provides that the deposit account is maintained at an
office in a particular jurisdiction, then the jurisdiction in which the
office identified in an account statement as the office serving the
customer’s account is located will serve as the bank’s jurisdiction. If
none of the preceding rules apply, the bank’s jurisdiction is the
jurisdiction in which the chief executive office of the bank is located.

Remedies

An Applicable U.S. State court would apply the law the parties
agreed would govern the security agreement.133 The Restatement
(Second) of Conflict of Laws provides that the law of a U.S. State



chosen by the parties to govern the security agreement will be
applied unless either (a) the chosen state has no substantial
relationship to the parties or the transaction and there is no other
reasonable basis for the parties’ choice or (b) application of the law
of the chosen U.S. State would be contrary to a fundamental policy
of a U.S. State, which has a materially greater interest than the
chosen U.S. State and whose law would apply in the absence of an
effective choice of law by the parties.134 However, section 1-301(a)
of the UCC, which governs all agreements and transactions covered
by the UCC, provides that where a transaction bears a “reasonable
relation” to the Applicable U.S. State, the parties may agree that the
law of the Applicable U.S. State shall govern their respective rights
and duties; it does not have a public policy exception. But it is
unlikely that if the Applicable U.S. State court is faced with a public
policy concern it would overlook such a concern.

Another jurisdiction’s law may govern other third-party matters.135

b. The deposit account is located in, or is maintained by a bank
located in, an Applicable U.S. State and an Other Jurisdiction’s law
governs the account agreement
If the deposit account is located in, or is maintained by a bank
located in, the Applicable U.S. State and the agreement governing
the deposit account expressly provides that the law of another
jurisdiction governs the account agreement generally or the creation,
perfection, effect of perfection, nonperfection or priority of a security
interest, and the exercise of remedies specifically, then that chosen
law will govern those issues under Applicable U.S. State law.

4.3 Choice of law: Other instances where law of an Applicable U.S.
State may apply

There are no other circumstances in which the Applicable U.S. State
law would apply to the creation or perfection of a security interest in
a deposit account, the effect of perfection, nonperfection or priority of
such a security interest, or to the exercise of remedies against such
collateral.



4.4 Perfection and required steps to enforce a security interest
against third parties under the law of an Applicable U.S. State

Assuming a court applies Applicable U.S. State law to govern
perfection, a security interest in a deposit account as original
collateral must be perfected only by control. A secured party has
control of a deposit account if (1) the secured party is the bank with
which the deposit account is maintained; (2) the pledgor, secured
party and bank have agreed in an authenticated record that the bank
will comply with instructions originated by the secured party directing
disposition of the funds in the deposit account without further
consent by the pledgor;136 or (3) the secured party becomes the
bank’s customer with respect to the deposit account.137

A secured party may also obtain a perfected security interest in a
deposit account without obtaining control over such account to the
extent that the account holds cash proceeds identifiable to the
original collateral. Generally, a secured party’s security interest
automatically attaches to any identifiable cash proceeds of collateral,
including payments or distributions made with respect to the
collateral held in a separate deposit account.138 If the security
interest in the original collateral is perfected, the security interest in
the identifiable cash proceeds is automatically perfected.139 A
perfected security interest in cash proceeds will become unperfected
on the 21st day after the security interest attaches except in the case
of cash proceeds that remain identifiable to the original collateral.140

Thus, a secured party that has a perfected security interest in
collateral will also have a perfected security interest in a deposit
account that holds identifiable cash proceeds of such collateral
without obtaining control over such account.

Under some circumstances cash proceeds may no longer be
identifiable to the original collateral if the cash proceeds are
commingled in a deposit account, which contains funds that are not
proceeds.



It is important to note that if the bank itself is pledging a deposit
account, unlike the situation where a security interest is created by a
securities intermediary, there is no automatic perfection in favor of
the secured party in the bank’s pledge of the deposit account.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of an Applicable U.S. State

Assuming a court applies Applicable U.S. State law to govern
perfection, a security interest perfected by control has priority over
competing security interests in the same deposit account held by
secured parties that do not have control, e.g., a secured party that
has a perfected security interest because the deposit account holds
identifiable cash proceeds.141 Priority among competing security
interests perfected by control is determined by the time each
secured party obtained control of the deposit account.142 However, a
security interest held by the bank that maintains the deposit account,
as well as the setoff rights of the bank, has priority over a competing
security interest held by another secured party.143

Yet a security interest perfected by control, because the secured
party became the bank’s customer with respect to the deposit
account, has priority over a security interest held by the bank in the
deposit account.144 And in that case, because of lack of mutuality,
the bank has no setoff right against the secured party for obligations
owed by the debtor to the bank.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of an Applicable U.S. State

A corporate authority issue for the pledgor that may arise under the
law of the Applicable U.S. State in respect of the pledge could be an
anti-assignment clause embedded in the terms of the security or an
agreement among shareholders or other equity owners. Such an



anti-assignment clause would be enforceable and must be complied
with.

G.2 Jurisdiction of pledgor: Do any of your answers above to
sections 1–4 above change if the pledgor is organized under the law
of an Applicable U.S. State or any particular Other Jurisdiction, or if
the pledgor’s chief executive office is located in an Applicable U.S.
State?

If the pledgor is organized under the law of another jurisdiction or if
the pledgor’s chief executive office is located in another jurisdiction,
with respect to certificated and uncertificated securities, the local law
of the jurisdiction in which the pledgor is located145 would govern
perfection of a security interest by filing and automatic perfection of a
security interest created by a securities intermediary or broker.146

Therefore, if the pledgor is not organized under the laws of
Applicable U.S. State, an Applicable U.S. State court will not apply
Applicable U.S. State’s substantive law governing such topics.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of an Applicable U.S. State, the
jurisdiction of formation of the issuer, or in the case of certificated
securities, the jurisdiction where the certificates are located, or (ii)
incorporating specific provisions in a security agreement governed
by the law of an Other Jurisdiction?

There are no circumstances where the authors would recommend
executing an additional security agreement or incorporating specific
provisions in a security agreement governed by the law of the
Applicable U.S. State with respect to the collateral described above.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of an Applicable U.S. State



Assuming a court applies the Applicable U.S. State law to the
creation or perfection of a security interest in any of the types of
collateral discussed in this chapter, generally, a security interest
continues in any identifiable proceeds147 of the collateral. Any
payments or distributions made with respect to investment property
collateral are proceeds.

If the security interest in the original collateral is perfected, then the
security interest in the proceeds is perfected. The perfected security
interest in the proceeds becomes unperfected on the 21st day after
the security interest is created in the proceeds unless (1) the
following three conditions are satisfied: (a) a filed financing
statement covers the original collateral, (b) the proceeds are
collateral in which a security interest may be perfected by filing in the
office in which the financing statement has been filed, and (c) the
proceeds are not acquired with cash proceeds; (2) the proceeds of
investment property collateral are identifiable cash proceeds; or (3)
the security interest in the proceeds is perfected through another
means of perfection within the 20 days before the collateral becomes
unperfected.

Priority in the proceeds of collateral is established based on the time
of filing or perfection as to the security interest in the collateral.148

However, if a secured party has perfected its security interest in the
collateral by means of possession or control, such secured party has
priority in the proceeds of such collateral over other secured parties,
including a secured party that perfected first by filing, if (i) the
proceeds are cash or of the same type as the collateral and (ii) the
secured party has a perfected security interest in the proceeds.149

G.5 Rehypothecation of collateral under the law of an Applicable
U.S. State

Assuming a court applies the law of the Applicable U.S. State, a
secured party has the right to sell, pledge or rehypothecate150

uncertificated securities, certificated securities or securities



entitlements in a securities account, subject to the conditions listed
below.151

If a secured party has possession or control of the security, as a
matter of law, unless a contract provides otherwise, it may create a
security interest in the security in favor of a third party. Before
granting a security interest to a third party, the secured party should
ensure that it has the ability to return the security or an equivalent
security if the pledgor discharges its obligation. If the secured party
grants a security interest to a third party and cannot return the
security or an equivalent security, the secured party may become
liable to pledgor under the law of conversion.

A secured party may not sell the security unless it has the consent of
the pledgor.

Rehypothecation does not generally affect the status of a security
interest, the validity of its creation or perfection or its priority status in
relation to other creditors of pledgor.

G.6 Exercise of remedies under the law of an Applicable U.S. State

Assuming a court applies the law of the Applicable U.S. State to the
exercise of remedies against the types of collateral discussed in this
chapter, in general, a secured party is entitled to the rights provided
by agreement with the pledgor and may proceed to foreclose or
otherwise enforce the security interest or its claim by any available
judicial procedure or through self-help.152 The secured party may, as
between the secured party and the debtor, (1) notify a person
obligated on the collateral to make payment or otherwise render
performance to or for the benefit of the secured party, (2) take
proceeds of the collateral, including dividend and interest payments,
and (3) enforce the obligations of the pledgor and exercise the rights
of the pledgor, with respect to the obligation of the pledgor on the
collateral. A person obligated on collateral may not be required to
recognize the secured party unless the person is obligated to do so
by contract with the secured party (as in the case of a control



agreement) or the person is required to do so under part 4 of article
9 or under other law.

Normally, if a secured party has control over the securities, the
securities are indorsed, and it has obtained the right to reregister the
securities after default, the secured party would be able to reregister
the securities. Furthermore, if the secured party has obtained the
right to vote the securities after default, the secured party will be able
to exercise the voting rights with respect to the securities at that
time.153 However, a secured party should ensure that any security
agreement expressly gives the secured party the right to reregister
or exercise the voting rights of the security.

The secured party may sell or otherwise dispose of any or all of the
collateral in its present condition through commercially reasonable
means. A secured party may use judicial proceedings or resort to
self-help154 to take possession of the collateral. If commercially
reasonable, this includes the right to dispose of the collateral by
public155 or private proceedings. A secured party may purchase the
collateral at a public disposition or, if the collateral is of a type that is
customarily sold on a recognized market, at a private disposition.
Unless the collateral is of a type that is customarily sold on a
recognized market, the secured party must give prior notice to the
pledgor before disposing the collateral. A secured party may
purchase the collateral via a credit bid.

The secured party only has the right to retain the collateral in full or
partial satisfaction if it has obtained the pledgor’s consent with a
record authenticated after default. A pledgor may be deemed to have
consented if it fails to object to the proposal authenticated by the
secured party within 20 days after the proposal was sent.

If a secured party forecloses on collateral through a private or a
public disposition, the secured party must notify others with certain
interests in the collateral prior to the disposition via a reasonable
authenticated notification of disposition. This notification must be
sent to (1) the pledgor, (2) any secondary obligor, and (3) any other



secured creditors of which the secured party should be aware. This
notice is not required if the collateral is of a type that is customarily
sold on a recognized market or is of a type that threatens to decline
speedily in value.

Secured parties should pay careful attention to the remedies
afforded in the UCC and in the agreement, as noncompliance with
article 9 of the UCC could subject the secured party to liability for
damages in the amount of any loss caused by failure to comply with
the UCC. Under article 9-603 of the UCC, the secured party and
pledgor may agree to standards to measure the fulfillment of the
pledgor’s rights and certain duties of the secured party, including the
secured party’s right to collect and enforce of collateral, so long as
such standards are not “manifestly unreasonable.”156 The secured
party and the pledgor cannot modify or alter the secured party’s duty
to refrain from breaching the peace when exercising its right to take
possession of collateral after a default by pledgor.

 

1    Website information: https://www.ali.org/.
2    Website information: http://www.uniformlaws.org/home.
3    The Uniform Commercial Code has been enacted, with variations, in fifty
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Islands.

4    Louisiana has enacted the majority, but not all, of the Uniform Commercial
Code’s articles, including Articles 8 and 9 thereof, discussed in this book.

5    The Convention on the Law Applicable to Certain Rights in Respect of
Securities Held with an Intermediary, July 5, 2006, 17 U.S.T. 401, 46 I.L.M. 649
(entered into force April 1, 2017).

6    U.C.C. § 8-103 cmt. 3.
New York: Section 8-103(h) of the N.Y. U.C.C. states that an obligation is not a
security “merely because the issuer or a person acting on its behalf: (1)
maintains records of the owner thereof for a purpose other than registration of
transfer; or (2) could, but does not, maintain books for the purpose of
registration of transfer.”

7    U.C.C. § 8-103 cmt. 3.
8    U.C.C. § 1-301(a).
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New York: N.Y. U.C.C. section 1-301(a) provides that “[e]xcept as otherwise
provided in this section, when a transaction bears a reasonable relation to this
state and also to another state or nation, the parties may agree that the law
either of this state or of such other state or nation shall govern their rights and
duties so long as none of the parties to the transaction is a consumer and a
resident of New York.” The U.C.C. does not contain nonconsumer and
nonresident qualifications. Cf. U.C.C. § 1-301(a) and N.Y. U.C.C. Law § 9-
301(a).
Additionally, in New York, if the agreement relates to any obligation arising out
of a transaction covering, in the aggregate, not less than $250,000 and is not
one for labor or personal services or related to any transaction for personal or
family or household services, the parties may choose New York State as the
governing law for their agreement, even if the transaction bears no reasonable
relation to New York State. See N.Y. Gen. Oblig. Law § 5-1401 (2013) (which
refers to 1-105). In 2014, N.Y. U.C.C. section 1-105 was replaced by N.Y.
U.C.C. section 1-301 with no substantive changes. See N.Y. U.C.C. Law § 1-
301 cmt. (“This section is substantively identical to former Section 1-105”).
Under New York General Construction Law Section 80, “[i]f any provision of a
law be repealed and, in substance, reenacted, a reference in any law to such
repealed provision shall be deemed a reference to such re-enacted provision.”
Section 80 has been applied to statutory provisions other than those contained
in the General Construction Law. See, e.g., People v. Fish, 204 N.Y.S.2d 364,
365 (N.Y. Co. Ct. 1960). Accordingly, a New York court would interpret outdated
references to U.C.C. section 1-105 in NY GOL Section 5-1401 as references to
U.C.C. section 1-301(c).
Illinois: Under the Illinois Uniform Commercial Code (the Illinois U.C.C.), if the
agreement relates to any obligation arising out of a transaction covering in the
aggregate not less than $250,000, the parties may choose the law of the State
of Illinois as the governing law for their agreement, even if the transaction bears
no reasonable relation to the State of Illinois. See 735 Ill. Comp. Stat. Ann.
105/5-5 (West 2019) (which refers to “Section 1-105 of the Uniform Commercial
Code”). Effective January 1, 2009, Section 1-105 of the Illinois U.C.C. was
replaced by Section 1-301 of the Illinois U.C.C. with no substantive changes.
See 810 Ill. Comp. Stat. Ann. 5/1-301 cmt. 1 (“This section is substantively
identical to former Section 1-105”). However, conforming changes to 735 Ill.
Comp. Stat. Ann. 105/5-5 were not made at that time to reference Section 1-
301 of the Illinois U.C.C. Since Illinois does not have a statutory provision
addressing how to treat such changed cross-references, the courts would need
to be relied upon to deem the reference to Section 1-105 of the Uniform
Commercial Code to be a reference to the new Section 1-301 of the Uniform
Commercial Code.
Texas: Section 1.301(a) of the Texas Uniform Commercial Code (the Texas
U.C.C.) provides that “[e]xcept as otherwise provided in this section, when a



transaction bears a reasonable relation to this state and also to another state or
nation, the parties may agree that the law either of this state or of such other
state or nation shall govern their rights and duties. Failing such agreement this
title applies to transactions bearing an appropriate relation to this state.” TEX.
BUS. & COM. CODE ANN. § 1.103 (West 2019).
Additionally, in Texas, Texas U.C.C. section 1.301(c) provides that “[i]f a
transaction that is subject to this title is a ‘qualified transaction,’ as defined in
Section 271.001, then except as provided in Subsection (b) of this section,
Chapter 271 governs the effect of an agreement by the parties that the law of a
particular jurisdiction governs an issue relating to the transaction or that the law
of a particular jurisdiction governs the interpretation or construction of an
agreement relating to the transaction or a provision of the agreement.”
Under Chapter 271 of the Texas Business and Commerce Code, “the law of a
particular jurisdiction governs an issue relating to a qualified transaction if: (1)
the parties to the transaction agree in writing that the law of that jurisdiction
governs the issue, including the validity or enforceability of an agreement
relating to the transaction or a provision of the agreement; and (2) the
transaction bears a reasonable relation to that jurisdiction.” TEX. BUS. & COM.
CODE ANN. § 271.005(a). A “qualified transaction” means a transaction under
which a party (1) pays or receives, or is obligated to pay or is entitled to
receive, consideration with an aggregate value of at least $1 mil-lion; or (2)
lends, advances, borrows, or receives, or is obligated to lend or advance or is
entitled to borrow or receive, money or credit with an aggregate value of at
least $1 million. TEX. BUS. & COM. CODE ANN. § 271.001. Additionally, Section
271.004 sets forth certain characteristics that show a “reasonable relation” to
the selected jurisdiction (e.g., “a party to the transaction is a resident of that
jurisdiction” or “a party to the transaction has the party’s place of business or, if
that party has more than one place of business, the party’s chief executive
office or an office from which the party conducts a substantial part of the
negotiations relating to the transaction, in that jurisdiction.”).
Delaware: Section 1-301(a) of the Delaware U.C.C. (the DE U.C.C.) provides
that “except as otherwise provided in this section, when a transaction bears a
reasonable relation to this State and also to another state or nation the parties
may agree that the law either of this State or of such other state or nation shall
govern their rights and duties.” Del. Code Ann. tit. 6, § 1-301(a) (West 2019).
Additionally, with respect to any contract, agreement or other undertaking
involving not less than $100,000 and to the extent Section 1-301(c) of the DE
U.C.C. does not provide otherwise, “the parties to any contract, agreement or
other undertaking, contingent or otherwise, may agree in writing that the
contract, agreement or other undertaking shall be governed by or construed
under the laws of this State, without regard to principles of conflict of laws, or
that the laws of this State shall govern, in whole or in part, any or all of their



rights, remedies, liabilities, powers and duties.” See Del. Code Ann. tit. 6, §
2708(a).
California: Section 1646.5 of the California Civil Code provides that
“[n]otwithstanding Section 1646, the parties to any contract, agreement, or
undertaking, contingent or otherwise, relating to a transaction involving in the
aggregate not less than two hundred fifty thousand dollars ($250,000),
including a transaction otherwise covered by subdivision (a) of Section 1301 of
the Commercial Code, may agree that the law of this state shall govern their
rights and duties in whole or in part, whether or not the contract, agreement, or
undertaking or transaction bears a reasonable relation to this state. This
section does not apply to any contract, agreement, or undertaking (a) for labor
or personal services, (b) relating to any transaction primarily for personal,
family, or household purposes, or (c) to the extent provided to the contrary in
subdivision (c) of Section 1301 of the Commercial Code.” Cal. Civ. Code §
1646.5 (West 2019).

9    Under Section 9-307 of the U.C.C., the location of the pledgor is the pledgor’s
place of business (or chief executive office, if the pledgor has more than one
place of business). Section 9-307 contains one relevant major exception. A
U.S.-“registered organization,” such as a corporation or limited liability
company, limited partnership, or statutory business trust, is located in the state
under whose law it is organized, e.g., a corporate pledgor’s state of
incorporation.
If, applying the foregoing rules, a non-U.S. pledgor is located in a jurisdiction
whose law does not require public notice as a condition of perfection of a
nonpossessory security interest, the entity is deemed located in the District of
Columbia. Thus, in the context of a non-U.S. pledgor, perfection could be
accomplished in many cases by a domestic filing. See U.C.C. § 9-307 (AM.
LAW INST. & UNIF. LAW COMM’N 2010).

10  U.C.C. § 9-305.
11  U.C.C. § 9-305.
12  See note 9.
13  U.C.C. § 9-301 cmt. 2.
14  The Restatement (Second) of Conflict of Laws § 187 (1971).
15  U.C.C. § 9-301 cmt. 2.
16  See note 8.
17  See note 9.
18  U.C.C. § 9-305.
19  U.C.C. § 9-305.
20  See note 9.
21  U.C.C. § 9-301 cmt. 2.
22  The Restatement (Second) of Conflict of Laws § 187 (1971).
23  U.C.C. § 9-301 cmt. 2.



24  Under Section 9-307 of the U.C.C., the location of the pledgor is the pledgor’s
place of business (or chief executive office, if the pledgor has more than one
place of business). Section 9-307 contains one relevant major exception. A
U.S.-“registered organization,” such as a corporation or limited liability
company, limited partnership, or statutory business trust, is located in the state
under whose law it is organized, e.g., a corporate pledgor’s state of
incorporation.

25  U.C.C. § 8-106(a)&(b).
New York and Delaware: A secured party has control even if any duty of the
issuer to comply with instructions originated by the secured party is subject to
any condition or conditions (other than further consent of the pledgor). N.Y.
U.C.C. Law § 8-106(i); DEL. CODE ANN. tit. 6, § 8-106(i). Also, in New York,
authentication of a record does not impose upon the issuer any duty not
expressly agreed to by the issuer in the record. N.Y. U.C.C. Law § 8-106(h);
DEL. CODE ANN. tit. 6, § 8-106(h).

26  U.C.C. §§ 9-313, 8-301.
27  U.C.C. § 9-312(e).
28  U.C.C. § 9-328.
29  U.C.C. § 9-328(2).
30  U.C.C. § 9-328(5).
31  U.C.C. § 9-322.
32  U.C.C. § 8-303. The adverse claims are not discharged; rather, the secured

party’s security interest would have priority over those adverse claims.
33  Financing statements must be renewed every 5 years to continue the

perfection of a security interest originally perfected by filing.
34  See note 8.
35  U.C.C. §§ 9-305(a)(2), 8-110(d).
36  U.C.C.§§ 9-305(a)(2), 8-110(d).
37  U.C.C. § 9-301 cmt. 2.
38  The Restatement (Second) of Conflict of Laws § 187 (1971).
39  U.C.C. § 9-301 cmt. 2.
40  U.C.C. § 8-106(c); See also U.C.C. § 8-106 cmt. 7. (The key to the control

concept is that the purchaser has the ability to have the securities sold or
transferred without further action by the transferor. Additionally, there is no
requirement that the powers held by the secured party purchaser be exclusive.)
New York and Delaware: A secured party has control even if any duty of the
issuer to comply with instructions originated by the secured party is subject to
any condition or conditions (other than further consent of the pledgor). N.Y.
U.C.C. Law § 8-106(i); DEL. CODE ANN. tit. 6, § 8-106(i). Also, in New York,
authentication of a record does not impose upon the issuer any duty not
expressly agreed to by the issuer in the record. N.Y. U.C.C. Law § 8-106(h);
DEL. CODE ANN. tit. 6, § 8-106(h).

41  U.C.C. § 8-301.



42  U.C.C. § 9-328.
43  U.C.C. § 9-328(2).
44  U.C.C. § 9-322.
45  U.C.C. § 8-303. The adverse claims are not discharged; rather, the secured

party’s security interest would have priority over those adverse claims.
46  Financing statements must be renewed every 5 years to continue the

perfection of a security interest originally perfected by filing.
47  A securities intermediary under the U.C.C. is a “(i) clearing corporation or (ii) a

person, including a bank or broker, that in the ordinary course of its business
maintains securities accounts for others and is acting in that capacity.” U.C.C. §
8-102(a)(14).

48  Even without an express agreement by the relevant securities intermediary to
treat cash credited to a securities account as a “financial asset,” the cash
position may be considered as “part” of a securities account. See U.C.C. § 9-
108 cmt. 4 (“For example, a security interest in a securities account would
include credit balances due to the debtor from the securities intermediary,
whether or not they are proceeds of a security entitlement.”); U.C.C. § 9-314
cmt. 3. (“This claim would be analogous to a ‘credit balance’ in the securities
account, which is a component of the securities account even though it is a
personal claim against the intermediary.”)
This is to be distinguished from treatment as a “deposit account” for purposes
of the U.C.C., since the terms “securities account” and “deposit account” are
mutually exclusive. See U.C.C. § 8-501(a). U.C.C. section 9-102(a)(29) defines
a “deposit account” as “a demand, time, savings, passbook, or similar account
maintained with a bank,” further noting “the term does not include investment
property or accounts evidenced by instrument.” In Texas, a “deposit account”
further includes a nonnegotiable certificate of deposit. TEX. BUS. & COM. CODE
ANN. § 9.102(a) (29). Under the Illinois U.C.C., a “deposit account” further
includes nonnegotiable certificates of deposit, uncertificated certificates of
deposit and nontransferable certificates of deposit. 810 ILL. COMP. STAT. ANN.
5/9-102(a)(29).

49  See U.C.C. § 8-504-509.
50  See U.C.C. § 8-503 cmt. 2.
51  See U.C.C. § 8-503 cmt. 2. (“A security entitlement is not a claim to a specific

identifiable thing . . . .”)
52  See U.C.C. § 8-112(c) (“The interest of a debtor in a security entitlement may

be reached by a creditor only by legal process upon the securities intermediary
with whom the debtor’s securities account is maintained . . . .”); U.C.C. § 8-
503(c) (“An entitlement holder’s property interest with respect to a particular
financial asset . . . may be enforced against the securities intermediary only by
exercise of the entitlement holder’s rights under Sections 8-505 through 8-
508.”). Under U.C.C. section 8-503(d), an entitlement holder may enforce its
property interest in respect of a financial asset against a third party under



limited circumstances, and even in those circumstances, only if the third party
acts in collusion with the securities intermediary in violating the securities
intermediary’s obligations to the entitlement holder.

53  The Convention on the Law Applicable to Certain Rights in Respect of
Securities Held with an Intermediary, July 5, 2006, S. Treaty Doc. No. 112-6, 46
I.L.M. 649 (Hague Securities Convention).

54  The Hague Securities Convention defines “intermediary” to mean “a person
that in the course of a business or other regular activity maintains securities
accounts for others, or both for others and for its own account and is acting in
that capacity.”

55  See Explanatory Report on the Hague Securities Convention, Article 3(I)(3-1)
(Explanatory Report).
The Hague Securities Convention does not apply to cash held in a securities
account. Explanatory Report, Article 1(I)(a)(1-5).

56  See Hague Securities Convention Article 3. The Hague Securities Convention
“applies in all cases involving a choice between the laws of different
[jurisdictions].” Hague Securities Convention Article 3. “Article 3 ensures the
applicability of the [Hague Securities] Convention whenever a situation
involving securities held with an intermediary relates in any way to more than
one [non-U.S. jurisdiction] . . . . As any foreign element triggers the applicability
of the [Hague Securities] Convention, any national conflict of laws rule on
Article 2(1) issues which might otherwise be applicable is displaced by the
[Hague Securities] Convention’s universally applicable conflict of law rules . . .
.” Explanatory Report, Article 3(I)(3-1).
“The range of potentially applicable international elements under Article 3
should not be disruptive to U.S. lawyers. It is true that lawyers in the U.S. have
been accustomed to treating almost all of these elements as immaterial to a
strictly U.C.C. choice-of-law analysis under Sections 8-110 and 9-305; but, on
the other hand, U.S. lawyers have generally never ignored elements such as
these for other planning purposes, including planning with respect to
jurisdictions where possible liens, insolvency proceedings or other litigation
might arise.” Sandra M. Rocks, A Guide to the Hague Securities Convention for
U.S. Lawyers, 47 U.C.C. LJ 389 (2018) (with Carl S. Bjerre, Edwin E. Smith &
Steven O. Weise).

57  See Explanatory Report, Article 3(I)(3-1). As a ratified treaty of the United
States, the Hague Securities Convention preempts contrary state law. U.S.
Const. art. VI (“all Treaties made, or which shall be made, under the Authority
of the U.S., shall be the supreme Law of the Land”).

58  Hague Securities Convention, Article 1(1)(a).
59  The full report is available at https://assets.hcch.net/upload/expl36en.pdf.
60  Explanatory Report, Article 1(II)(A.)(1-31).
61  Explanatory Report, Article 1(I)(a.)(1-3).

https://assets.hcch.net/upload/expl36en.pdf


62  The Hague Securities Convention does not apply to cash held in a securities
account. Explanatory Report, Article 1(I)(1-5).

63  See note 8.
64  U.C.C. § 9-305(a)(3).
65  U.C.C. § 8-110(e).
66  Unlike the Hague Securities Convention, under the U.C.C., the relevant

agreement can be either a control agreement or an account agreement.
67  U.C.C. § 8-110(e).
68  U.C.C. § 8-110(e).
69  U.C.C. § 8-110(e).
70  U.C.C. § 8-110(e).
71  U.C.C. § 8-110(e).
72  U.C.C. § 9-301 cmt. 2.
73  The Restatement (Second) of Conflict of Laws § 187 (1971).
74  U.C.C. § 9-301 cmt. 2.
75  In the Hague Securities Convention, the term “local” is not used, but “law”

means the law in force in a jurisdiction other than its choice-of-law rules. Hague
Securities Convention, Article 10. Thus, the Convention disapplies renvoi, a
conflict-of-law rule under which the forum would look not only at another
jurisdiction’s substantive law, but also its conflict-of-law rules.

76  Article 7 of the Hague Securities Convention provides that parties may amend
an account agreement so as to change the law that would apply under the
Hague Securities Convention; however, the “old law,” defined as the “law
applicable under this Convention before the change,” may still apply to certain
issues relating to interests (such as security interests) in securities arising
before the amendment. As applied to this context, in order for the parties’
selection of New York law to be effective against any adverse claimants for
purposes of the Hague Securities Convention, such selection would need to be
made before the posting of any securities into the securities account. An
account control agreement may not be effective to establish the choice of law
unless it amends or is part of the account agreement. A legal review of the
account agreement and control agreement would be required to determine that
the documentation is in compliance with the Hague Securities Convention.

77  Hague Securities Convention, Article 4(1).
78  The Hague Securities Convention’s coverage of “dispositions” of securities

held with an intermediary—which is described as including the grant of a
security interest—in the context of the Convention’s limited scope, which refers
only to effects against third parties and the intermediary, does create some
friction with the U.C.C. treatment of “creation,” which encompasses by its terms
effects against the debtor. Nevertheless, the authors are of the view that the
general U.C.C. choice-of-law rules will continue to govern the effects of the
creation of a security interest as against the debtor, while the Convention, to



the extent it applies, will govern only the effects against third parties and the
intermediary.

79  The Hague Securities Convention defines “perfection” to mean the “completion
of any steps necessary to render a disposition effective against persons who
are not parties to that disposition.”

80  Hague Securities Convention, Article 2(1). In order for the choice of law to be
effective under the Hague Securities Convention, it would have to precede the
creation of the relevant security interest in the securities account.

81  Hague Securities Convention, Article 2(1). “Article 2(1) should be given the
broadest interpretation so as to include all rights resulting from the credit of
securities to a securities account, no matter how the legal nature of those rights
is classified by any legal system.” Explanatory Report, Article 2(I)(2-8).

82  “It is important to note that the applicable law determined under the
Convention applies to all of the Article 2(1) issues. Hence, it is not possible that
some of these issues will be governed by one law while the others are
governed by a different law, nor is it open to the parties to select the law to
govern only some of the Article 2(1) issues while leaving the remaining issues
to be dealt with under Article 5.” Explanatory Report, Article 4(I)(4-10).

83  The Hague Securities Convention defines “office” to mean “in relation to an
intermediary, a place of business at which any of the activities of the
intermediary are carried on, excluding a place of business which is intended to
be merely temporary and a place of business of any person other than the
intermediary.” Hague Securities Convention, Article 1(1)(j).

84  The Hague Securities Convention defines “Multi-unit State” to mean “a State
within which two or more territorial units of that State, or both the State and one
or more of its territorial units, have their own rules of law in respect of any of the
issues specified in Article 2(1).” Hague Securities Convention, Article 1(1)(m).
The United States is a Multi-unit State for purposes of the Hague Securities
Convention.

85  Hague Securities Convention, Article 4(1). An office is not engaged in a
business or other regular activity of maintaining securities accounts (a) merely
because it is a place where the technology supporting the bookkeeping or data
processing for securities accounts is located, (b) merely because it is a place
where call centers for communication with account holders are located or
operated, (c) merely because it is a place where the mailing relating to
securities accounts is organized or files or archives are located, or (d) if it
engages solely in representational functions or administrative functions, other
than those related to the opening or maintenance of securities accounts, and
does not have authority to make any binding decision to enter into any account
agreement. Hague Securities Convention, Article 4(2).

86  In determining whether an account agreement expressly and unambiguously
states that the relevant intermediary entered into the account agreement
through a particular office, none of the following are to be considered: (a) a



provision that notices or other documents shall or may be served on the
relevant intermediary at that office; (b) a provision that legal proceedings shall
or may be instituted

87  Hague Securities Convention, Article 5(2). If, however, the relevant
intermediary is incorporated or otherwise organized under the law of a Multi-
unit State and not that of one of its territorial units, the applicable law is the law
in force in the territorial unit of that Multi-unit State in which the relevant
intermediary has its place of business, or, if the relevant intermediary has more
than one place of business, its principal place of business, at the time the
written account agreement is entered into or at the time the securities account
was opened if there is no such agreement. Id.

88  Hague Securities Convention, Article 5(3). In certain jurisdictions, it may be the
case that an entity is not considered to be “incorporated or otherwise
organized” in a particular place.

89  See Hague Securities Convention Article 3. The Hague Securities Convention
“applies in all cases involving a choice between the laws of different
[jurisdictions].” Hague Securities Convention Article 3. “Article 3 ensures the
applicability of the [Hague Securities] Convention whenever a situation
involving securities held with an intermediary relates in any way to more than
one [non-U.S. jurisdiction] . . . . As any foreign element triggers the applicability
of the [Hague Securities] Convention, any national conflict of laws rule on
Article 2(1) issues which might otherwise be applicable is displaced by the
[Hague Securities] Convention’s universally applicable conflict of law rules . . .
.” Explanatory Report, Article 3(I)(3-1).
“The range of potentially applicable international elements under Article 3
should not be disruptive to U.S. lawyers. It is true that lawyers in the U.S. have
been accustomed to treating almost all of these elements as immaterial to a
strictly U.C.C. choice-of-law analysis under Sections 8-110 and 9-305; but, on
the other hand, U.S. lawyers have generally never ignored elements such as
these for other planning purposes, including planning with respect to
jurisdictions where possible liens, insolvency proceedings or other litigation
might arise.” Sandra M. Rocks, A Guide to the Hague Securities Convention for
U.S. Lawyers, 47 U.C.C. LJ 389 (2018) (with Carl S. Bjerre, Edwin E. Smith &
Steven O. Weise).

90  See Explanatory Report, Article 3(I)(3-1). As a ratified treaty of the United
States, the Hague Securities Convention preempts contrary state law. U.S.
Const. art. VI (“all Treaties made, or which shall be made, under the Authority
of the U.S., shall be the supreme Law of the Land”).
The Hague Securities Convention does not apply to cash held in a securities
account. Explanatory Report, Article 1(I)(a)(1-5).

91  The applicability of the U.C.C.’s choice-of-law rules could arise under the fact
pattern presented if the Other Jurisdiction whose law governs the account



agreement is another U.S. State and there are no non-U.S. elements in the
transaction.

92  See note 8.
93  U.C.C. § 9-305(a)(3).
94  U.C.C. § 8-110(e).
95  Unlike the Hague Securities Convention, under the U.C.C. the relevant

agreement can be either a control agreement or an account agreement.
96  U.C.C. § 8-110(e).
97  U.C.C. § 8-110(e).
98  U.C.C. § 8-110(e).
99  U.C.C. § 8-110(e).
100 U.C.C. § 9-301 cmt. 2.
101 The Restatement (Second) of Conflict of Laws § 187 (1971).
102 U.C.C. § 9-301 cmt. 2.
103 In the Hague Securities Convention, the term “local” is not used, but “law”

means the law in force in a jurisdiction other than its choice-of-law rules. Hague
Securities Convention, Article 10. The Convention thus disapplies renvoi, a
conflict-of-law rule under which the forum would look not only at another
jurisdiction’s substantive law, but also its conflicts-of-law rules.

104 Article 7 of the Hague Securities Convention provides that parties may amend
an account agreement so as to change the law that would apply under the
Hague Securities Convention; however, the “old law,” defined as the “law
applicable under this Convention before the change,” may still apply to certain
issues relating to interests (such as security interests) in securities arising
before the amendment. As applied to this context, in order for the parties’
selection of New York law to be effective against any adverse claimants for
purposes of the Hague Securities Convention, such selection would need to be
made before the posting of any securities into the securities account.
An account control agreement may not be effective to establish the choice of
law unless it amends or is part of the account agreement. A legal review of the
account agreement and control agreement would be required to determine that
the documentation is in compliance with the Hague Securities Convention.

105 The issues specified in Article 2(1) of the Hague Securities Convention that
are governed by the law so chosen are “(a) the legal nature and effects against
the intermediary and third parties of the rights resulting from a credit of
securities to a securities account; (b) the legal nature and effects against the
intermediary and third parties of a disposition of securities held with an
intermediary; (c) the requirements, if any, for perfection of a disposition of
securities held with an intermediary; (d) whether a person’s interest in securities
held with an intermediary extinguishes or has priority over another person’s
interest; (e) the duties, if any, of an intermediary to a person other than the
account holder who asserts in competition with the account holder or another
person an interest in securities held with that intermediary; (f) the requirements,



if any, for the realization of an interest in securities held with an intermediary;
[and] (g) whether a disposition of securities held with an intermediary extends
to entitlements to . . . proceeds.” Hague Securities Convention, Article 2(1).
These issues include the effectiveness of the security interest’s creation as
against third parties, perfection, the effect of perfection or nonperfection, the
priority of a security interest in a securities account and the requirements, if
any, for the exercise of remedies with respect to securities held with
intermediaries. See Hague Securities Convention, Article 2(1). “Article 2(1)
should be given the broadest interpretation so as to include all rights resulting
from the credit of securities to a securities account, no matter how the legal
nature of those rights is classified by any legal system.” Explanatory Report,
Article 2(I)(2-8).
The Hague Securities Convention’s coverage of “dispositions” of securities held
with an intermediary—which is described as including the grant of a security
interest—in the context of the Convention’s limited scope, which refers only to
effects against third parties and the intermediary, does create some friction with
the U.C.C. treatment of “creation,” which encompasses by its terms effects
against the debtor and third parties. Nevertheless the authors are of the view
that the general U.C.C. choice-of-law rules will continue to govern the effects of
the creation of a security interest as against the debtor, while the Convention,
to the extent it applies, will govern only the effects against third parties and the
intermediary.

106 Hague Securities Convention, Article 4(1).
107 The Hague Securities Convention defines “office” to mean “in relation to an

intermediary, a place of business at which any of the activities of the
intermediary are carried on, excluding a place of business which is intended to
be merely temporary and a place of business of any person other than the
intermediary.” Hague Securities Convention, Article 1(1)(j).

108 The Hague Securities Convention defines “Multi-unit State” to mean “a State
within which two or more territorial units of that State, or both the State and one
or more of its territorial units, have their own rules of law in respect of any of the
issues specified in Article 2(1).” Hague Securities Convention, Article 1(1)(m).
The United States is a Multi-unit State for purposes of the Hague Securities
Convention.

109 Hague Securities Convention, Article 4(1). An office is not engaged in a
business or other regular activity of maintaining securities accounts (a) merely
because it is a place where the technology supporting the bookkeeping or data
processing for securities accounts is located; (b) merely because it is a place
where call centers for communication with account holders are located or
operated; (c) merely because it is a place where the mailing relating to
securities accounts is organized or files or archives are located; or (d) if it
engages solely in representational functions or administrative functions, other
than those related to the opening or maintenance of securities accounts, and



does not have authority to make any binding decision to enter into any account
agreement. Hague Securities Convention, Article 4(2).

110 In determining whether an account agreement expressly and unambiguously
states that the relevant intermediary entered into the account agreement
through a particular office, none of the following are to be considered: (a) a
provision that notices or other documents shall or may be served on the
relevant intermediary at that office; (b) a provision that legal proceedings shall
or may be instituted against the relevant intermediary in a particular jurisdiction
or in a particular territorial unit of a Multi-unit State; (c) a provision that any
statement or other document shall or may be provided by the relevant
intermediary from that office; (d) a provision that any service shall or may be
provided by the relevant intermediary from that office; or (e) a provision that any
operation or function shall or may be carried on or performed by the relevant
intermediary at that office. Hague Securities Convention, Article 5(1).

111 See supra note 75.
112 Hague Securities Convention, Article 5(2). If, however, the relevant

intermediary is incorporated or otherwise organized under the law of a Multi-
unit State and not that of one of its territorial units, the applicable law is the law
in force in the territorial unit of that Multi-unit State in which the relevant
intermediary has its place of business or, if the relevant intermediary has more
than one place of business, its principal place of business, at the time the
written account agreement is entered into or at the time the securities account
was opened if there is no such agreement. Id.

113 Hague Securities Convention, Article 5(3). In certain jurisdictions, it may be
the case that an entity is not considered to be “incorporated or otherwise
organized” in a particular place.

114 See U.C.C. § 8-110 cmt 3.
115 See Explanatory Report, Article 10.
116 See U.C.C. § 9-307(e). Under U.C.C. section 9-102(a)(71), to qualify as a

“registered organization” an entity must be organized under the law of a single
state or the United States and such state or the United States must maintain a
public record showing the organization to have been organized.

117 Specifically, non-U.S. entities are only considered “located” in the District of
Columbia under U.C.C. section 9-307(c) if the non-U.S. jurisdiction does not
require “information concerning the existence of a nonpossessory security
interest to be made generally available in a filing, recording, or registration
system as a condition or result of the security interest’s obtaining priority over
the rights of a lien creditor with respect to the collateral.” The authors
understand that the Cayman Islands, among others, would likely fall into this
category.

118 Hague Securities Convention, Article 12(2).
119 A control agreement is an agreement by the securities intermediary that it will

comply with the entitlement orders of the secured party without further consent



of the pledgor.
120 U.C.C. § 8-106; See also U.C.C. § 8-106 cmt. 7. (The key to the control

concept is that the purchaser has the ability to have the securities sold or
transferred without further action by the transferor. Additionally, there is no
requirement that the powers held by the secured party purchaser be exclusive.)
New York: A secured party has control even if any duty of the securities
intermediary to comply with instructions or entitlement orders originated by the
secured party is subject to any condition or conditions (other than further
consent of the pledgor). N.Y. U.C.C. Law § 8-106(i). Also, in New York,
authentication of a record does not impose upon the securities intermediary
any duty not expressly agreed to by the securities intermediary in the record.
N.Y. U.C.C. Law § 8-106(h).

121 U.C.C. § 9-328.
122 U.C.C. § 9-328(2).
123 U.C.C. § 9-328(2)(B)(i).
124 U.C.C. § 9-328(2)(B)(ii).
125 U.C.C. § 9-328(2), (3).
126 U.C.C. § 9-322.
127 Financing statements must be renewed every 5 years to continue the

perfection of a security interest by means of filing.
128 U.C.C. § 9-102(a)(29) defines a “deposit account” as “a demand, time,

savings, passbook, or similar account maintained with a bank,” further noting
“the term does not include investment property or accounts evidenced by
instrument.” In Texas, a “deposit account” further includes a nonnegotiable
certificate of deposit. TEX. BUS. & COM. CODE ANN. § 9.102(a)(29). Under the
Illinois U.C.C., a “deposit account” further includes nonnegotiable certificates of
deposit, uncertificated certificates of deposit, and nontransferable certificates of
deposit. 810 ILL. COMP. STAT. ANN. 5/9-102(a)(29).

129 U.C.C. § 9-102(a)(29); U.C.C. § 9-102(a)(49).
Investment property means a security (whether certificated or uncertificated), a
security entitlement, a securities account, a commodity contract, or a
commodity account. U.C.C. § 9-102(a)(49). An instrument means a negotiable
instrument or any other writing that evidences a right to the payment of a
monetary obligation, is not itself a security agreement or lease, and is of a type
that in ordinary course of business is transferred by delivery with any necessary
indorsement or assignment. U.C.C. § 9-102(a)(47). An instrument does not
include (i) investment property, (ii) letters of credit, or (iii) writings that evidence
a right to payment arising out of the use of a credit or charge card or
information contained on or for use with the card. Id.
Illinois: An instrument does not include (i) nonnegotiable certificates of deposit,
(ii) uncertificated certificates of deposit, or (iii) nontransferable certificates of
deposit. 810 ILL. COMP. STAT. ANN. 5/9-102(a)(47).



Texas: Under the Texas U.C.C., an instrument also does not include
nonnegotiable certificates of deposit. TEX. BUS. & COM. CODE ANN. § 9.102(a)
(47)(iv).

130 See note 8.
131 U.C.C. § 9-304.
132 U.C.C. § 9-304.
133 U.C.C. § 9-301 cmt. 2.
134 The Restatement (Second) of Conflict of Laws § 187 (1971).
135 U.C.C. § 9-301 cmt. 2; See, for example, U.C.C. §§ 9-340, 9-341 on rights of

a bank with which a deposit account is maintained.
136 A secured party has control even if any duty of the bank to comply with

instructions originated by the secured party directing disposition of the funds in
the deposit account is subject to any condition or conditions (other than further
consent of the pledgor). U.C.C. § 9-104 cmt 3. Section 9-104(d) is a
nonuniform provision in each of the NY U.C.C. and the DE U.C.C., and has not
been adopted in Illinois, Texas, or Massachusetts.

137 U.C.C. § 9-104.
New York: N.Y. U.C.C. Law § 9-104. A secured party also has control of a
deposit account if “the name on the deposit account is the name of the secured
party or indicates that the secured party has a security interest in the deposit
account; or [ ] another person has control of the deposit account on behalf of
the secured party or, having previously acquired control of the deposit account,
acknowledges that it has control on behalf of the secured party.” N.Y. U.C.C.
Law 9-104(a)(4)-(5).

138 U.C.C. § 9-315(a)(2).
139 U.C.C. § 9-315(d).
140 U.C.C. § 9-315(d).
141 U.C.C. § 9-327(1).
142 U.C.C. § 9-327(2).
143 U.C.C. § 9-327(3).
144 U.C.C. §§ 9-327(4), 9-104(a)(3).
145 See note 9.
146 U.C.C. § 8-110.
147 Assume, for the purposes of this and related questions, that “proceeds” are

either cash or securities. U.C.C. § 9-315.
148 U.C.C. § 9-322(b)(1).
149 U.C.C. § 9-322(c)(2).
150 In practice, there is very little, if any, distinction between a secured party’s right

to rehypothecate the collateral and a secured party’s right to pledge the
collateral. “Rehypothecate” and “pledge” are used interchangeably with respect
to a secured party’s rights.

151 A secured party that has control over a deposit account also has the right to
grant a security interest in said deposit account, subject to the terms of the



relevant agreements. However, such a pledge is not common or market
practice. Further, a secured party with control over a deposit account may have
the right to reuse funds held therein, subject to the terms of the relevant
agreements.

152 Dispositions of investment property may also be regulated by the federal
securities laws.

153 Parties commonly agree to give the power of attorney to the secured party,
and, thus, the secured party, pursuant to the power of attorney, may reregister
the securities and exercise the voting rights of the securities.
New York: Absent such agreement, the secured party may not exercise such
rights unless it has foreclosed on the collateral. See In re Domestic Fuel Corp.,
71 B.R. 734, 738 (Bankr. S.D.N.Y. 1987).

154 A secured party may not resort to self-help if such self-help remedies would
“breach the peace.”

155 For a public disposition, every aspect of the disposition must be “commercially
reasonable”— including date, time, and location for the public disposition.
Specifically, a public disposition is one at which the price is determined after the
public has had a meaningful opportunity for competitive bidding.

156 U.C.C. § 9-603(a).
New York: New York case law provides some clarity on what “manifestly
unreasonable” means. Wombles Charters, Inc. v. Orix Credit Alliance, Inc., Not
Reported in F.Supp.2d, 1999 WL 498224, 39 U.C.C. Rep.Serv.2d 599 at *5-*6
(upholding provision in security agreement that advertising the sale of collateral
in two editions of one newspaper of general circulation in the area of the sale
was commercially reasonable); Oxford Resources Corp. v. Jenkins, 168
Misc.2d 436, 642 N.Y.S.2d 488 at 492 (Civ. Ct. 1996) (“[A] blanket waiver of the
requirement to give any notice of sale to the lessee without setting forth in
normally understood words that was lessor’s intention” and “without providing
any alternative commercially reasonable procedure to afford the debtor-lessee
protection from knowledge of a forthcoming sale of the secured collateral”
“cannot be deemed in compliance with U.C.C. § 9–[603] as a substituted
standard for the required notification to debtor which is ‘not manifestly
unreasonable.’”); Long Island Trust Co. v. Williams, 133 Misc.2d 746, 753, 507
N.Y.S.2d 993, 998 (Civ. Ct. 1986), aff’d sub nom. Long Island Trust Co. v.
Williams, 142 Misc. 2d 4, 539 N.Y.S.2d 612 (App. Term 1988) (holding that a
contractual agreement requiring secured party to send notice of a sale at least
10 days before such sale was not a “manifestly unreasonable” standard
compared to the requirement for “reasonable notice” of a sale under the
U.C.C.).
Texas: Texas case law does not provide much guidance on the meaning of
“manifestly unreasonable,” other than an implicit acceptance of the Black’s Law
Dictionary definition. Morgan Build-ings and Spas, Inc. v. Turn-Key Leasing,
Ltd., 97 S.W.3d 871. (The term “manifestly unreasonable” is not defined in the



U.C.C., and no Texas case law has addressed the specific issue raised in this
case. However, Black’s Law Dictionary defines “manifest” as: “Evident to the
senses, especially to the sight, obvious to the understanding, evident to the
mind, not obscure or hidden, and is synonymous with open, clear, visible,
unmistakable, indubitable, indisputable, evident, and self-evident.” Black’s Law
Dictionary 962 [6th ed.1990]).
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Highlights

•    Contractual obligations may be governed by the law selected by
the parties, but a security interest in securities, securities
accounts, or deposit accounts located in Venezuela is governed
by Venezuelan law. Pursuant to article 27 of the International
Private Law Act1 and articles 105 and 215 of the Havana
February 20, 1928, International Private Law Convention,2 the
creation, content, and extent of rights over such types of property,
including security interest rights, are governed by the law of the
location of such property.

•    A secured creditor cannot appropriate and sell such collateral
without a judicial procedure.3 However, payments received in
respect of such collateral (e.g., interest or dividend) may be
retained by the secured creditor and applied to repay the secured
obligation.



•    Only one pledge may be created over an asset, but it may be
created in favor of several creditors, which may agree to a priority
order among themselves by way of a subordination agreement.

•    It is advisable to execute an additional security agreement
governed by Venezuelan law and in accordance with Venezuelan
formalities. Having such a local document may facilitate
enforcement of a security interest before Venezuelan courts.

P. Preliminary: Securities as Collateral

P.1 What constitutes a “security” under the law of Venezuela for
purposes of creating and perfecting a security interest?

Under Venezuelan law, there are several instruments that constitute
a “security” (e.g., bonds, shares, commercial paper, promissory
notes) for purposes of creating and perfecting a security interest
therein. Article 46 of the Securities Market Act defines securities
(valores), for the purpose of regulating public offerings of securities,
as financial instruments that represent property or credit rights over
the equity interest in a corporation, that are issued en masse and
that possess similar characteristics and grant the same rights within
each class, and derivative instruments of such financial instruments.
Previously, and with a broader purpose, based on legal institutions
developed under the Commercial Code, inspired by the French and
Italian codes of the nineteenth century, authorities developed a
definition of securities (títulos valores) that refers to an instrument
that represents a right in an intangible asset and through which such
right can be exercised or transferred. Promissory notes, drafts, stock
certificates, and checks are deemed títulos valores. In addition, the
Securities Market Act and the National Securities Superintendency
regulations have evolved to include in the definition of “securities”
dematerialized securities (títulos desmaterializados), where the
rights of the holder do not derive from an instrument but from a
notation in a registry of an issuer, agent, or depositary (Caja de
Valores), with reference to the respective prospectus and the
documents implemented in execution thereof.



P.2 Are debt securities treated differently from equity securities under
the law of Venezuela for purposes of creating and perfecting a
security interest in such securities?

The Venezuelan law governing the creation and perfection of a
security interest in securities is generally the same for debt securities
and equity securities, except that in the case of equity securities
(including shares of a corporation), the grant of a security interest in
equity securities must be notated in the shareholders’ registry book
of the issuer of such securities in the same way that an outright
transfer of ownership in equity securities would be notated. In either
case, such notation must be executed by the pledgor/assignor and
the secured creditor/assignee pursuant to article 296 of the
Commercial Code. Pledges of debt securities do not require such
registration.

P.3 Under what circumstances is intercompany debt a “security”
under the law of Venezuela?

Intercompany debt may be a security under the laws of Venezuela if
it is structured and documented in the form of a security instrument
(e.g., promissory notes, bonds, drafts) or if it is the subject of a
securitization arrangement and subsequent public offering with a
corresponding authorization from the National Securities
Superintendency.

1. Collateral Consisting of Directly Held
Certificated Securities

1.1 Choice of law: What law would a court in Venezuela apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The issuer is organized under the law of Venezuela and the
certificates are located in Venezuela



According to Venezuelan choice-of-law principles, the creation,
content, and extension of the rights over assets, including
certificated securities, are governed by the law of the jurisdiction in
which such assets are located.4 If a certificated security is located or
is deemed to be located in Venezuela, (i) the creation and perfection
of a security interest in, (ii) the determination of the priority of such
security interest and (iii) the exercise of remedies over, such
certificated securities by the secured creditor will be governed by
Venezuelan law.

A security may expressly stipulate its governing law, including the
law that governs its creation and the scope of the rights and
obligations deriving therefrom. Absent such a stipulation, the
governing law may be established by reference to the place of
location, issuance, or payment of the security. A security is located in
Venezuela when the instrument is within its territory. However, for
purposes of determining the law applicable to a security interest in a
certificated security, there are other factors to consider that may
point to the law of another jurisdiction.

In case of doubt, there are several legal principles that may help
determine the certificated security’s location and thereby the
applicable law. There is a presumption that movable property (which
includes certificated securities) is located in the place where its
holder is domiciled.5 Therefore, pledged certificated securities are
deemed to be located in the domicile of the secured creditor or the
third party designated to hold such pledged certificated securities as
collateral.6 The domicile of the holder is deemed to be the holder’s
main place of business.7 Certificated equity securities (shares) will
be deemed to be located in the place where the issuing corporation
was chartered.

An issuer organized under Venezuelan law may issue securities
governed by a foreign law. In such case, the creation and perfection
of security interests in such securities would be governed by the law
under which the securities were issued. If the certificates are issued
under Venezuelan law and are located in Venezuela, the creation



and perfection of the security interest will be governed by
Venezuelan law. If the certificates are issued under Venezuelan law
but located elsewhere, Venezuelan law will still be applicable, but
there may be a conflict with the law of the place of location.

Debt securities may be deemed to be located in the place where
they are to be paid.8 In the case of drafts, promissory notes, and
invoices, pursuant to the Inter-American Convention on the Conflicts
of Laws on Drafts, Promissory Notes and Invoices,9 such
instruments will be governed by the law of the place where they were
issued, absent the selection of a different governing law. If there is
no indi-cation of where the instrument was issued, the law of the
place of payment will govern. Furthermore, endorsement of a
promissory note, which would include endorsement for purposes of
creating a security interest over such promissory note, will be subject
to the law of the place where the endorsement occurs (locus regit
actum).10 However, there could be a conflict-of-law issue if the
governing law of the security includes rules on the conditions for the
creation of a security interest by way of endorsement.

b. The issuer is organized under the law of Venezuela and the
certificates are located in an Other Jurisdiction
The creation, content, and extension of the rights over assets are
governed by the law of the jurisdiction in which such assets,
including certificated securities, are located.11 If the certificated
securities issued by a Venezuelan entity (i) are held abroad and (ii)
may be transferred by way of endorsement or are in bearer form,
creation and perfection of a security interest in such securities, as
well as priority of such security interest, will be governed by the law
of the jurisdiction in which they are physically located. However,
Venezuelan law will govern the creation, perfection, and priority of
the security interest of such certificated securities, if they (i) are
governed by Venezuelan law; (ii) are equity securities, in which case
the transfer will not be effective vis-à-vis the corporation or third
parties, unless notated in the shareholders’ registry book of the
corporation in Venezuela; or (iii) refer to a transfer agent and a
transfer procedure in Venezuela.



If the certificated securities issued by a Venezuelan entity (i) are not
governed by Venezuelan law, (ii) are held abroad, and (iii) may not
be transferred by way of endorsement or transfer of possession,
then creation and perfection of a security interest in such securities
will be governed by the law of the place of their location. However, if
the certificated securities that are held abroad and not transferable
by way of endorsement or transfer of possession are also governed
by Venezuelan law, then creation and perfection of the security
interest, as well as the priority of such security interest, will be
governed by Venezuelan law.

The law of the jurisdiction in which certificated securities (other than
equity shares of a Venezuelan corporation) are physically located will
apply to the exercise of remedies against such securities, provided
that the securities could be transferred in such jurisdiction. If the
securities could not be transferred in such jurisdiction, then the law
of Venezuela will apply. Such nontransferrable securities include (i)
equity securities of Venezuelan corporations, the transfer of which
must be notated in the shareholders’ registry book of the corporation
in Venezuela, and (ii) securities with a transfer agent and procedure
in Venezuela.

Certificated securities that are equity shares of a Venezuelan
corporation are deemed to be located in Venezuela and the transfer
must be made in the shareholders’ registry book of the corporation in
Venezuela or by the transfer agent authorized by the National
Securities Superintendency in accordance to Venezuelan law.

If as a result of the enforcement of the secured creditor’s rights the
transfer of the certificated securities must take place in Venezuela,
the transfer instruction may not originate from a foreign court, but
rather by a judgment of the Venezuela Supreme Court under an
exequatur procedure.12

c. The issuer is organized under the law of an Other Jurisdiction and
the certificates are located in Venezuela



The creation, content, and extension of the rights over certificated
securities are governed by the law of the jurisdiction under which
such certificated securities were created (e.g., the law selected to
govern the security or under which it was issued)13 or in which
territory they are located.14 If the certificated securities are located in
Venezuela, the creation, perfection, and priority of the security
interest will be governed by Venezuelan law, unless such securities
(i) are governed by a foreign law or (ii) provide for a foreign transfer
agent or other transfer action to be completed outside of Venezuela,
in which case such foreign law or the law of the jurisdiction of the
transfer action will govern the creation, perfection, and priority of the
security interest.

The enforcement of the secured creditor’s rights could be done in
accordance with Venezuelan law before Venezuelan courts, as
Venezuelan courts will have jurisdiction15 if such enforcement
proceedings entail attachment of the certificates in Venezuela.

1.2 Choice of law: Other instances where Venezuela’s law may apply

Under Venezuelan law, the parties are free to select the law that
governs their contractual obligations.16 The pledge agreement, or
portions thereof, may be governed by Venezuelan law even in cases
in which the creation or perfection may be governed by the law of a
foreign jurisdiction because the collateral is located or deemed to be
located in a foreign jurisdiction. Venezuelan law may apply to
portions of the pledge agreement and may provide for terms or
conditions that may limit the exercise of rights in connection with the
secured credit.

1.3 Perfection and required steps to enforce a security interest
against third parties under the law of Venezuela

Where Venezuelan law is applicable to the creation and perfection of
a security interest, the parties must enter into a valid pledge
agreement that is evidenced by an instrument with a date certain
(fecha cierta) (e.g., a notarized document or a document deposited



with a Venezuelan notary or otherwise a proven date) that includes a
description of the parties, the debt, and the collateral.17 However,
when the certificate is transferable by endorsement, the security
interest may be created pursuant to an endorsement as security
interest.18 Further, for stock certificates (shares) issued by a
Venezuelan corporation, the security interest may be created by a
transfer note in the shareholders registry book of such corporation.19

If the registry is carried by a local transfer agent or the security is
deposited with a local custodian, then the notation must be made in
its books.

1.4 Effect of an enforceable security interest against third parties and
priority under the law of Venezuela

Where Venezuelan law is applicable to the perfection of a security
interest, priority may be obtained by notarization or deposit of the
pledge agreement with a Venezuelan public notary or the execution
of a transfer note in the registries of the corporation.20 If more than
one creditor claims a security interest over the security, because only
one pledge may be created, only the first to perfect will be the
secured creditor.

2. Collateral Consisting of Directly Held
Uncertificated Securities

2.1 Choice of law: What law would a court in Venezuela apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, where the issuer is organized under the law
of Venezuela?

The fact that the issuer of uncertificated securities is organized under
Venezuelan law does not always result in the securities it issues and
the creation of a security interest therein to be governed by
Venezuelan law. In addition, the choice-of-law analysis for



uncertificated equity securities is different from the analysis for
uncertificated debt securities.

If the securities issued are governed by Venezuelan law or are
deemed to be located in Venezuela, a Venezuelan court will apply
Venezuelan law to the creation, perfection, priority, and enforcement
of the security interest in such uncertificated securities. Absent a
selection of the governing law, the rules of the location of the
uncertificated securities may apply.21 The location of debt securities
may be determined by reference to the place where the debt
securities were issued or their rights are to be exercised (e.g., where
payment is to be made). If such securities are located or deemed
located in one jurisdiction but they are said to be governed by the
laws of another jurisdiction, the latter will prevail.

In the case of uncertificated debt securities, the issuer may stipulate
that such securities are governed by a foreign law, based on the right
to select the governing law of contracts established in article 29 of
IPLA. Furthermore, if there is no express selection of the governing
law of the uncertificated securities, Venezuelan courts may apply
Venezuelan law to the creation, perfection, priority, and enforcement
thereof, considering that it is the law with the closest connections to
the securities.22

If the uncertificated debt securities are governed by a foreign law or
the transfer agent is operating in a foreign jurisdiction and acting as
transfer agent pursuant to an agency agreement governed by a
foreign law, the Venezuelan court should apply such foreign law to
the creation, perfection, priority, and enforcement of the security
interest.

However, in the case of uncertificated equity securities issued by a
Venezuelan issuer (i.e., shares of a corporation), the creation,
perfection, priority, and enforcement of a security interest therein will
be governed by Venezuelan law, and the pledge thereof must be
perfected by inserting a note in the shareholders’ registry book of the



corporation or the transfer agent authorized by the National
Securities Superintendency.23

2.2 Choice of law: Other instances where Venezuela’s law may apply

There are no other circumstances in which Venezuela’s law may
apply.

2.3 Perfection and required steps to enforce a security interest
against third parties under the law of Venezuela

Perfection of a security interest in a security against third parties
depends on whether the security is certificated.

In the case of uncertificated securities, a notation of the transfer of
rights therein, including transfers in the form of a security interest
grant, must be made in the registries carried by the issuer of such
securities or the designated transfer agent, as provided in the
security interest (pledge) agreement that the parties will sign.
Transferor and transferee must give instructions to the issuer or the
transfer agent, as applicable, to make the corresponding notations.

In the case of equity securities, the notation in the shareholders’
registry book of the issuer corporation or the designated transfer
agent will be necessary for the perfection of the security interest.24

2.4 Effect of an enforceable security interest against third parties and
priority under the law of Venezuela

If the security interest in directly held uncertificated securities is
perfected in accordance with Venezuelan law by making notations in
the relevant registries, the secured creditor will have a first priority
lien on the collateral. Pursuant to article 1871 of the Civil Code,
secured creditors have a special privilege to the pledged assets. No
additional action, including no public registration or filing, will be
necessary for an enforceable security interest.



3. Collateral Consisting of Assets Credited to a
Securities Account

3.1 Securities account as collateral: Under the law of Venezuela, (i)
would a securities account to which securities are credited constitute
a category of collateral separate from the underlying securities
themselves and (ii) can assets other than securities be credited to a
securities account (e.g., cash)?

A securities account constitutes a particular category of collateral
composed of all assets in the account, including the specific
securities credited thereto. Such account can also temporarily hold
cash while the funds are transferred to a designated bank deposit
account. Security interests may be created in specific securities
credited thereto or in the securities account itself, thereby also
covering all of the underlying securities credited thereto.

3.2 Choice of law: What law would a court in Venezuela apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The securities account is located in, or is maintained by a
broker/intermediary located in, Venezuela (or where Venezuela’s law
governs the account, if relevant)
The creation, perfection, effects of perfection, and enforcement of a
security interest granted in a securities account held by a
Venezuelan authorized depositary and transfer agent will be
governed by Venezuelan law. Only banking institutions authorized by
the Banking Sector Institutions Act and broker-dealers and securities
depositaries authorized by the National Securities Superintendency
can offer securities accounts in Venezuela.25 A securities account is
deemed located in Venezuela when it is an account maintained by
such banking institutions, broker-dealers, and securities depositaries
authorized by Venezuelan regulators. If the securities account is
located in Venezuela it will be governed by Venezuelan law and



transfer of the rights therein, including the grant of a security interest
therein, perfection, the effects of perfection, and enforcement of such
security interest, must be done in accordance with Venezuelan law.

b. The securities account is located in, or is maintained by a
broker/intermediary located in, Venezuela, and an Other
Jurisdiction’s law governs the account agreement
A Venezuelan court will apply Venezuelan law to the creation,
perfection, effects of perfection, and enforcement of a security
interest granted in a securities account located in Venezuela or
maintained by a Venezuelan authorized intermediary. In principle,
the account agreement must be governed by Venezuelan law for
investment accounts are only available at local licensed financial
institutions subject to Venezuela banking and capital markets laws
and regulations. Consequently, the requirements of Venezuelan law
will apply to the creation and perfection of security interest (i.e., a
pledge agreement with a date certain) and the enforcement thereof
will have to be done through a judicial procedure in Venezuela (no
appropriation by the secured creditor).26

3.3 Choice of law: Other instances where the law of Venezuela may
apply

a. For example, if the securities account is not maintained by a
broker/intermediary located in Venezuela, but the issuer of securities
credited to the securities account is organized under the law of
Venezuela, would Venezuela’s law apply?

b. Similarly, if the securities account is not maintained by a
broker/intermediary located in Venezuela, but if there exists an
intermediary in the holding system between the issuer and the
pledgor’s own direct intermediary who is located in Venezuela, would
Venezuela’s law apply, and if so, to what extent?
Venezuelan law should not apply in other cases. For instance, if the
securities account is held by a foreign intermediary, even though it
refers to Venezuelan securities, such securities would be registered
in the name of the foreign intermediary and transfers made in the



securities account would not result in any changes in the holdings in
Venezuela. In the case of a foreign securities intermediary that has a
local securities intermediary, the securities would appear in the name
of the foreign securities intermediary in the records carried by the
local securities intermediary. The changes made in the foreign
securities account would not result in changes in the local securities
account or in the registries carried by the local intermediary.

3.4 Perfection and required steps to enforce a security interest
against third parties under the law of Venezuela

There are two methods of perfecting a security interest in a
securities account. It may be perfected by signing a transfer note in
the registries of the securities intermediary that maintain such
securities account. Such note recording the creation of the security
interest shall be signed by the pledgor and the secured creditor in
such registries. Alternatively, a joint notice signed by the pledgor and
the secured creditor and accepted by the securities intermediary,
with a date certain, may be a valid form of perfection. In both cases,
the securities intermediary may be requested to issue a certificate
confirming the creation of the security interest in the securities
account.

3.5 Effect of an enforceable security interest against third parties and
priority under the law of Venezuela

The effect of perfection will be a first priority lien in favor of the
secured creditor. The secured creditor will have rights over the
pledged assets against other creditors of the pledgor.27 Priority will
be established by registration in the registry carried by the securities
intermediary.

4. Collateral Consisting of a Deposit Account

4.1 Deposit account as collateral: Under the law of Venezuela, does
a deposit account constitute a separate category of collateral and, if
so, what kinds of assets can be credited to a deposit account?



A deposit account constitutes a particular category of collateral
composed of the assets deposited in such account. For purposes of
this questionnaire, a “deposit account” is defined as a bank deposit
account only. A bank deposit account may hold cash and
instruments deposited for collection and credit.

4.2 Choice of law: What law would a court in Venezuela apply to (i)
the creation and perfection of a security interest, (ii) the effect of
perfection, and (iii) the exercise of remedies against collateral
securing such interest, in the following circumstances?

a. The deposit account is located in, or is maintained by a bank
located in, Venezuela (or where Venezuela’s law governs the
account, if relevant)
The creation, perfection, and enforcement of a security interest in a
bank deposit account maintained by a bank located in Venezuela will
be governed by Venezuelan law (bank accounts of foreign branches
of Venezuelan banks excluded). A bank account is located in
Venezuela when it is an account of a banking institution licensed to
operate in Venezuela by the Banking Sector Institutions
Superintendency of Venezuela. In addition to licenses for locally
chartered banking institutions, the Superintendency may issue
licenses for local branches of foreign banks. Deposit accounts
maintained by the Venezuelan branch of a foreign bank are deemed
to be located in Venezuela and are governed by Venezuelan law.

b. The deposit account is located in, or is maintained by a bank
located in, Venezuela, and an Other Jurisdiction’s law governs the
account agreement
A Venezuelan court will apply Venezuelan law to the creation,
perfection, effect of perfection, and enforcement of a security interest
granted in a deposit account located in Venezuela. A bank account is
located in Venezuela when it is an account of a banking institution
licensed to operate in Venezuela by the Banking Sector Institutions
Superintendency of Venezuela. In this case, the account agreement
must be governed by Venezuelan law, which is the law governing the
banking activity, for the account to be deemed to be located in the



country. Consequently, the requirements of Venezuelan law will
apply to the creation and perfection of the security interest (i.e., a
pledge agreement with a date certain), and effects of perfection. The
enforcement thereof will have to be done through a judicial
procedure in Venezuela (no appropriation by the secured creditor).28

4.3 Choice of law: Other instances where the law of Venezuela may
apply

There are no other circumstances where the law of Venezuela would
apply.

4.4 Perfection and required steps to enforce a security interest
against third parties under the law of Venezuela

The security interest must be created pursuant to a dated pledge
agreement. The bank maintaining the deposit account shall
acknowledge and register the security interest in the deposit
account. Confirmation may be obtained by way of a notice and
acceptance signed by the pledgor and the secured creditor and
accepted by the bank maintaining the account. The notice and
acceptance approach is the one ordinarily used for the perfection of
the security interest.

4.5 Effect of an enforceable security interest against third parties and
priority under the law of Venezuela

The effect of perfection will be to have a first priority lien over the
deposit account. The secured creditor will have preference rights
over the pledged asset against other creditors of the pledgor.29 Only
one pledge may be created over the account and, consequently, only
the first creditor to perfect will be the secured creditor.

G. General Issues

G.1 Corporate authority issues for the pledgor that may arise under
the law of Venezuela



The creation of a security interest, as with any disposition or
encumbrance act, requires special powers. The creation of the
pledge must be properly authorized, in accordance with the charter
and by-laws of the pledgor, which documents may delegate such
powers to particular officers or may require special resolutions or
powers of attorney. Corporate documents must be reviewed to
ensure that the appropriate authority has been granted and that the
officer appointments or proxies are in effect. For acts of creation and
perfection occurring in Venezuela, the parties may issue powers of
attorney. Even though it may not be strictly legally required, local
practice calls for notarized and apostilled powers of attorneys.

G.2 Jurisdiction of pledgor: Do any of your answers to sections 1–4
above change if the pledgor is organized under the law of Venezuela
or any particular Other Jurisdiction, or if the pledgor’s chief executive
office is located in Venezuela?

There is no change to the answers above if the pledgor is organized
under the law of Venezuela or any other jurisdiction or if the
pledgor’s chief executive office is located in Venezuela, because the
focus of the relevant analysis is on the collateral and not on the
pledgor.

G.3 Circumstances requiring an additional security agreement or
additional provisions: Under what circumstances would you
recommend either (i) executing an additional security agreement
stated to be governed by the law of Venezuela, the jurisdiction of
formation of the issuer, or in the case of certificated securities, the
jurisdiction where the certificates are located, or (ii) incorporating
specific provisions in a security agreement governed by the law of
the applicable U.S. State?

It is advisable to execute an additional security agreement governed
by Venezuelan law and in accordance with Venezuelan formalities.
Having such a local document may facilitate enforcement of a
security interest before Venezuelan courts. Such additional security
agreement should serve as a ratification of, and extension to, the



master security agreement governed by the law of a U.S. State. The
form of the local security agreement may be an exhibit of such
master security agreement.

It is advisable to execute the above-mentioned additional security
agreement to avoid complications in the foreclosure procedure.
Otherwise, the U.S. law-governed security agreement will need to be
translated to Spanish at the time of enforcement, and there may be a
dispute during the enforcement procedure regarding the validity  of
such agreement, because of objections to the legality or the
enforceability of some of the provisions thereof (e.g., clauses of
appropriation or direct disposition of the collateral), which may need
to be disregarded, applying Venezuelan law.

G.4 Creation, perfection, and priority of a security interest in
proceeds under the law of Venezuela

The special privilege of the secured creditor in securities collateral
will continue in the proceeds thereof, provided they are held by the
secured creditor or an intermediary, and not by the pledgor. To
ensure perfection in the security interest over the proceeds, the
connection of such proceeds as having derived from the collateral
must be clearly established and maintained.

G.5 Rehypothecation of collateral under the law of Venezuela

Under Venezuelan law, a pledged asset cannot be sold without the
consent of the secured creditor. The transfer of the asset is restricted
by the pledge. The owner of the asset cannot create subsequent
pledges. If additional secured creditors want to be named, the
original pledge must be amended to include any such additional
secured creditors. Furthermore, the secured creditor cannot sell the
collateral without following a judicial procedure. Any sale will be a
judicial public sale in accordance with the Civil Procedure Code.
However, a secured creditor may create a pledge of its secured
credit (a pledge on a credit that is secured by a security interest in
the property of someone else).



G.6 Exercise of remedies under the law of Venezuela

Though the secured creditor cannot sell the collateral without
following a judicial procedure, there are certain nonjudicial remedies
that may be contractually provided to the secured creditor. If the
pledge agreement permits the secured creditor to apply amounts
received that derive from the collateral (e.g., interest or dividend
payments) to satisfy the secured obligations, the secured creditor
may do so without judicial involvement. If the collateral is held by an
intermediary, the pledge agreement and the appointment of the
intermediary may include instructions to transfer payments to the
secured creditors in case of default. Such instructions would be
legal, valid, and enforceable under Venezuelan law and do not
require judicial action. The pledge agreement and instructions to the
agent may also establish the conditions for the exercise of voting
rights, including that in case of default such instructions will be
provided by the secured creditor. However, the secured creditor
cannot otherwise appropriate or dispose of the collateral without a
judicial procedure, and any provision to the contrary in the pledge
agreement will not be enforceable.
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She also has experience within banking and financial regulation for
credit and financial institutions. Ms. Braka-Calas has a Master in Law



degree and postgraduate degree in Business and Tax Law from the
University of Paris II. She is a member of the Bar of Paris.
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complicated multijurisdictional transactions, implementing structures
that balance innovation and practicality. Mr. Chen has been
recognized as a leading lawyer for Singapore banking and finance
by numerous independent legal directories, including Chambers
Asia-Pacific and IFLR1000.
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based in its New York office. Ms. Chernuchin’s practice focuses on
secured transactions, representing borrowers, issuers, insurance
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obtained a Master of Laws (LL.M.), Northwestern University,
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distressed debt. He  is also an expert in banking and finance
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market-leading ABS transactions and also regularly advises Cayman
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Shubhangi Garg is a partner at Shardul Amarchand Mangaldas &
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numerous lenders and borrowers on a wide range of domestic and
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asset-based loans, debt financings, and structured financings. Marie
has also acted for creditors, debtors, and monitors in commercial
insolvencies and restructurings. She is also a member of the
Associates’ Committee in the Toronto office. Marie has been a
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structured finance, asset-backed financing, real estate financing,
corporate financing and project finance, as well as structuring and
implementing complex collateral packages. He represents a variety
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regularly advises international and domestic banks, investment
banks, insurance companies, and other financial institutions and
institutional investors, as well as corporate borrowers, in a wide
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International Bar Association. He obtained his law degree (JD) from
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his LLM degree from New York University Law School in 2000.
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Lehman Brothers bankruptcy, the rescue of AIG, and the execution
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University in 1979 and a BA degree, magna cum laude, from Bryn
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Teresa Wilton Harmon is the managing partner of Sidley’s Chicago
office and a partner in the firm’s global finance practice area,
focusing on financial transactions and commercial law. Her
experience includes secured and unsecured loans, workouts and
restructurings, structured finance and securitization, with a particular
emphasis on financial transactions involving regulated and emerging
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financial market utilities, student loan companies, electric utilities,
and fintech companies. Ms. Harmon holds a number of leadership
positions including the Board of Directors of the Executives’ Club of
Chicago, Vice President of the Executive Committee of the Council
of the American Law Institute, and Fellow of the American College of
Commercial Finance Lawyers. She received her JD degree from the
University of Chicago, and an MBA and undergraduate degree,
summa cum laude, from the University of Alabama. Ms. Harmon is a
member of the bar in Illinois.

Roberto Harrington A. is a partner of the Corporate/M&A
Department at Alfaro, Ferrer & Ramirez (AFRA), and also devotes a
significant amount of his time advising on highly complex project
finance operations. He is valued by his wide range of clients for
providing commercial, pragmatic, and sound business advice. His
clients include both domestic and international banks, financial
institutions, and brokerages. Roberto’s abilities include leading
complex due diligence processes in financial transactions,
representing borrowers and lenders on project finance deals, and
advising large multilateral financial institutions on public and private
borrowing. Roberto holds a Law and Political Sciences degree (with
honors) from the Universidad Católica Santa María la Antigua and a
Master of Laws from the University of Texas at Austin Law School
gaining the Dean Achievement Award (Business Associates). He
also has a Tax Diploma from the Universidad Especializada del
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with the Inter-American Investment Corporation of the Inter-
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Steven L. Harris is Professor at IIT Chicago-Kent College of Law,
where he teaches courses in commercial law, bankruptcy, and
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reporter for the Drafting Committee on the Uniform Commercial
Code and Emerging Technologies and was a reporter for the
committee that drafted Revised Uniform Commercial Code Article 9
(Secured Transactions). Internationally, he is a member of the
UNIDROIT Steering Committee on Digital Assets and Private Law
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Tarik J. Haskins is a partner at Morris, Nichols, Arsht & Tunnell LLP
in Wilmington, Delaware, where he serves on the Executive
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Lending Subcommittee. Mr. Haskins received his JD degree from the
University of Cincinnati College of Law and an undergraduate
degree from Clark-Atlanta University. He is also a member of the bar
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Kiriakoula Hatzikiriakos is Manager-Senior Legal Counsel in the
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commercial policies and procedures on such matters. She is a
member of the Québec bar and holds a Master of Laws degree. She
is co-president of the Business Section—Banking and Financial
Institutions Committee of the Québec Division of the Canadian Bar
Association. She is also Vice-Chair of the Intellectual Property
Financing Subcommittee of the Commercial Finance Division of the
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American College of Commercial Finance Lawyers. She is a course
lecturer on secured transactions and bankruptcy at the Faculty of
Law of University of Montreal and the author of the book Secured
Lending in Intellectual Property with Lexis Nexis.

James Healy is an associate at Cleary Gottlieb Steen & Hamilton
LLP, based in its London office. Mr. Healy’s practice focuses on
international financing and capital markets transactions. He
represents leading financial institutions and corporate issuers on
these matters. Mr. Healy received a first-class honors degree from
the University of Dublin, Trinity College. He is also admitted to the
roll of solicitors in England and Wales.
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and counsel at Cuatrecasas, based in its Madrid office. Former
director of Studies of the Hague Academy of International Law
(2009), Mr. Gómez Jene completed postdoctoral studies at the Max-
Planck-Institute for Private International Law in Hamburg and at the
University of Heidelberg (Germany) as a fellow of the Alexander von
Humboldt Foundation. He has more than 150 publications on Private
International Law and international litigation and arbitration. He
advises leading financial institutions, corporate borrowers, private
investments funds, and sovereign clients on private international law
matters.

Mustafa Kamal is Counsel at Hourani & Partners based in the
Kingdom of Saudi Arabia. Mr. Kamal’s practice focuses on Islamic
finance, project finance, fintech, and debt capital markets. He



represents leading financial institutions, corporate borrowers, and
sponsors on these matters. Mr. Kamal received his Juris Doctor
degree from the University of Maryland. He is a member of the bar in
Maryland.

Michael Kern is a senior attorney at Cleary Gottlieb Steen &
Hamilton LLP, based in its New York office. He regularly advises
lenders and borrowers on all types of financing transactions,
including revolving credit facilities, syndicated loans, club loans,
secured and unsecured financings, real estate financings, working
capital facilities, asset-based loans, and letters of credit. In addition,
he advises clients regarding restructurings and insolvency
proceedings, real estate transactions, NPL transactions, distressed
debt trading transactions, and financing-related as well as bank
regulatory questions in connection with capital markets transactions.
Finally, Michael Kern regularly advises banks with respect to bank
regulatory matters. He also joined Cleary Gottlieb after working as a
judge and is admitted to the Frankfurt bar.

Kenneth C. Kettering has taught at the law schools of Columbia
University, the University of Florida, Case Western University,
Brooklyn Law School, the University of Miami, Loyola University New
Orleans, New York Law School, and the University of Pittsburgh.
Before joining the academy he was a partner of Reed Smith Shaw &
McClay (now Reed Smith LLC), where his practice centered on
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leveraged transactions, asset-based lending, structured finance, and
securitization. He served as reporter for the drafting committee that
prepared the 2014 amendments to the Uniform Fraudulent Transfer
Act (renamed the Uniform Voidable Transactions Act). He is a Fellow
of the American College of Commercial Finance Lawyers and
member of the American Law Institute.

Ayman A. Khaleq partner and co-leader of the Middle East practice
of Morgan, Lewis & Bockius LLP, advises global and regional
institutional clients and asset managers on cross-border structured
finance, investment management, and capital markets transactions.



In particular, Ayman advises on the structuring and documentation of
private investment funds and alternative investment platforms; global
investments by regional institutional investors, including sovereign
wealth funds; and conventional and Shari’a-compliant privately
placed debt capital markets, structured finance and restructuring
matters. He is admitted to practice in New York, is registered as a
Foreign Legal Consultant with the California Bar, and is a Registered
Foreign Lawyer with the Law Society of England and Wales.

Ayman, who is fluent in Arabic and English, is a frequent speaker at
international conferences on topics relating to foreign direct
investment, investment management, and structured transactions
(including Islamic finance). In addition, he taught on transactional
Islamic law and international investment law at George Washington
University Law School (Washington, DC), Bocconi University (Milan,
Italy), and Sorbonne University (Abu Dhabi, UAE). He is also serving
on the firm’s advisory board and is an officer of the International Bar
Associations’ Legal Practice Division.  Ayman Khaleq was recently
invited by the Dubai Islamic Economy Development Centre, Dubai
International Financial Centre, and Dubai Financial Market to join a
new focus group that these three entities are forming, with support
from the Climate Bonds Initiative. The focus group will be comprised
of relevant experts in capital markets and environmental protection
and will be responsible for developing “Sustainable Sukuk
Standards.”

David Kirkland is a partner in Gilbert + Tobin’s Banking +
Infrastructure group. David’s practice focuses on advising lenders,
borrowers, and sponsors on local and international leveraged,
acquisition, syndicated, infrastructure, and general finance
transactions (both senior and subordinated). He also regularly
involves administrators, lenders, companies, and other stakeholders
in distressed and restructuring transactions. Recent experience
includes advising KordaMentha as administrators appointed to the
Arrium group and also in connection with the MolyCop dual-track
sale process (winner of Australasian Law Awards 2017 Insolvency &
Restructuring Deal of the Year). He also advised the lenders in



connection with the Hastings consortium’s A$10.3 billion long-term
lease of the TransGrid business, which represents one of the largest
infrastructure (and lending) transactions in recent history. Prior to
joining Gilbert + Tobin, David worked at Latham & Watkins in London
and also spent several years as an associate at White & Case in
London. He also spent 9 months on secondment with Goldman
Sachs’ restructuring and acquisition finance team in London.

Kumiko Koens is Professor of Law at Yamagata University in
Japan. She is the author of book chapters and articles in the areas of
payment systems, intermediated securities, and secured
transactions. Professor Koens received her Master of Laws degree
from Nagoya University in Japan, Master of Philosophy degree from
Australian National University, and her undergraduate degree from
Nagoya University.

Hans Kuhn is a practicing attorney in Zurich (Switzerland) at Wicki
Partners AG. He specializes in banking and financial market law with
a focus on securities and banking law and regulation as well as
fintech and blockchain law. Before joining private practice in 2014,
he served as chief legal counsel for Swiss National Bank,
Switzerland’s central bank. He has extensive experience as a
member of national and international expert groups and chaired
national and international working groups on securities law reform.
He is teaching secured transactions law and financial and monetary
law at Lucerne University law school since 2003. A graduate of the
University of Zurich in 1993, Hans Kuhn was admitted to the bar in
Switzerland in 1995. In 1998 he received his doctorate summa cum
laude from University of Zurich. He holds an LLM degree from
Tulane University School of Law (New Orleans, 2001).

Mark Kyle practices as a partner in the Banking and Finance
Department at Bowmans. He specializes in acquisition finance,
preference share financings, debt restructurings and cross-border
work. Mark has significant experience in advising banks, financial
institutions and corporates for more than two decades in the South
African market. Mark is an admitted attorney in South Africa and is



also qualified as an English lawyer. He holds BA and LLB degrees
from the University of Stellenbosch, South Africa.

Maria Lehtimäki is a specialist partner at Waselius & Wist in
Helsinki. Ms. Lehtimäki advises financial institutions, investors and
corporates on cross-border financing, and capital markets
transactions and related regulatory matters. She has experience in
structured finance across a variety of asset classes, as well as
special situation investments and distressed investments. Ms.
Lehtimäki obtained her Master of Laws from the University of
Helsinki and is a member of the Finnish bar. She has also spent time
with Cravath, Swaine & Moore LLP in London as a foreign associate
working on equity and debt capital markets transactions. Ms.
Lehtimäki is recommended as a rising star in Banking and Finance
by Euromoney Legal Media Group and has won praise by clients as
being “excellent, very responsive and engaged” (IFLR1000).

Dario Loiacono divides his time between his practice of Italian law
in Milan, Italy, and his consulting business based out of the Turks
and Caicos Islands and where he often works in conjunction with
specialist lawyers. Mr. Loiacono’s legal practice focuses on cross-
border litigation and his consulting work concentrates on litigation
funding and crisis management in various Caribbean jurisdictions.
Mr. Loiacono received his JD degree from the Catholic University of
Milan and an LLM from Columbia University School of Law. Mr.
Loiacono is a member of the bar in Italy and New York.

Daniel Londoño-Pinzón partner at Gómez-Pinzón Abogados, has
more than 20 years of professional experience. He is part of the
firm’s Banking, Finance & Capital Markets, Infrastructure and
Corporate/M&A practice groups. He received his LLM in international
legal studies from the Georgetown University, and he is a lawyer
from the Universidad Javeriana. Mr. Londoño focuses his practice on
financing transactions, as well as debt and equity issuances in
national and international securities markets. He has also been a
visiting professor of the Finance master’s degree at ICESI University
of Cali. Previously, he worked at the Inter-American Development



Bank and the Inter-American Investment Corporation in Washington,
DC, and he is also a member of the International Bar Association.

Kevin Lynch is a partner in and the head of the Banking & Finance
Group of Arthur Cox LLP (Irish Lawyers) and is based in their Dublin
Office. Mr. Lynch’s practice is focused on banking and finance
transactions with an emphasis on domestic and cross-border finance
transactions and financial services. Kevin acts for a wide range of
financial institutions, direct lenders, funds and corporates advising on
fund finance, asset/property finance, acquisition finance, structured
finance, workouts, and debt restructuring. He holds a BCL
(European Law) and LLM (Commercial Law) from University College
Dublin and has been a practicing Irish lawyer since 2000.

Oene Marseille is a partner at Allen & Gledhill (A&G) assigned to
Soemadipradja & Taher (S&T) as foreign counsel as part of a
strategic alliance between S&T and A&G. Oene’s main practice
areas are mergers and acquisitions, projects and corporate (FDI),
and commercial transactions. Prior to joining A&G, Oene was a
foreign legal counsel with a leading law firm in Indonesia. He has
worked in Jakarta, Indonesia, for more than 18 years and has
extensive experience in working with international agencies as well
as private investors in the region. He is native Dutch and is proficient
in Dutch, Bahasa Indonesia, English, French, and German. Oene
started his career with the Dutch law firm NautaDutilh and worked in
their Rotterdam, New York, and Jakarta offices. He graduated with a
Juris Doctorate from the University of Amsterdam in 1994 and
obtained an LLM in 1995 from Duke University.

Jaime Martínez Estévez is a senior partner of Rodner, Martínez &
Asociados, a Venezuelan law firm specialized in international
finance, whose expertise has been recognized by various
international legal directories. Jaime Martínez practice includes
representation of international banks and financial institutions, export
credit agencies, and multilateral entities, investing in Venezuela. He
obtained his law degree, cum laude, from Universidad Católica
Andrés Bello (UCAB) in Caracas, followed by a postgraduate



specialization in Commercial Law from UCAB and a Masters of Laws
(LLM) from the University of Michigan Law School. He has been a
professor of International Trade Law at UCAB since 1989. He is the
author of multiple law review articles and has been a speaker in
various conferences on topics related to international financing.

Pamela J. Martinson is a partner at Sidley Austin LLP, based in its
Palo Alto, California office. Ms. Martinson’s practice focuses on
commercial financing, including secured lending transactions and
equipment leasing. She represents leading financial institutions,
corporate borrowers, private investment funds, and leasing
companies on these matters. Ms. Martinson received her JD degree
from Harvard Law School and both her MBA degree and an
undergraduate degree, magna cum laude, from the University of
Denver. Ms. Martinson is a member of the bar in California and New
York.

Charles W. Mooney, Jr., is the Charles A. Heimbold, Jr. Professor of
Law at the University of Pennsylvania Law School. He is the author
of books, book chapters, and articles in the areas of secured
transactions, intermediated securities, and domestic and
international insolvency law. Professor Mooney received his JD
degree from Harvard Law School (cum laude) and his undergraduate
degree from the University of Oklahoma (high honors). Professor
Mooney is a member of the bar in Oklahoma, New York, and
Pennsylvania.

Juan Francisco Moreno C. works as an associate at the
Corporate/M&A Department and also devotes a significant amount of
his time on project finance matters. He offers supports and guidance
on all types of corporate and commercial matters, including contract
negotiations, shareholders’ agreements, corporate governance,
licensing requirements, incorporation and structuring of corporate
vehicles, and due diligence processes, and his rooster of clients
include pharmaceutical companies, developers, hospitality,
investors, family offices, banks, financial institutions, software
companies, and businesses operating from special regimes in



Panama. Juan also offers advice to clients on project finance and
assists multilateral and government development agencies with their
financing in Panama.

Tomisin Mosuro is an associate at Morgan, Lewis & Bockius LLP in
Dubai, United Arab Emirates, and represents clients in complex
banking and finance transactions. He has experience across project
finance, mining and trade finance, banking, leveraged finance,
capital markets, and corporate finance. Tomisin has worked with
both borrowers and lenders across a wide range of sectors, including
energy, leisure and hospitality, mining, and infrastructure. He
qualified as a solicitor in England and Wales in early 2018, having
completed his training contract at another international firm, where
he completed seats in Bahrain, Johannesburg, and London.

Roshelle A. Nagar is of counsel in the New York office of Weil,
Gotshal & Manges LLP and a member of the firm’s banking and
finance group. Her practice focuses on the representation of financial
institutions, private equity sponsors, and corporate borrowers in a
variety of domestic and international financing transactions, including
leveraged loan and acquisition financings, subscription credit
facilities, asset-based loans, restructurings, and margin loan
facilities. Ms. Nagar received her JD degree, cum laude, from the
University of Pennsylvania. She is active in pro bono matters and
sits on the board of directors of Accion East, the largest provider of
microfinance in the United States.

Alfredo Ramírez Pabón is an associate in the Corporate/M&A
Department of Alfaro, Ferrer & Ramirez. He originally joined the firm
as a paralegal while he was completing his legal studies. He has
advised a wide variety of clients from local businesses to
multinational corporations on a variety of both domestic and cross-
border transactions. He has experience in assisting and advising
commercial clients on areas such as mergers and acquisitions,
project finance, corporate law including regulatory and antitrust work
and real estate law, including real estate investment acquisitions,
disposals, and financing. His commercial experience includes



drafting commercial contracts as well as advisory work and
transactional advice. Alfredo is a member of the Panama Bar
Association, the Panamanian Maritime Law Association, and the
British Chamber of Commerce.

Philipp Paech is Associate Professor at London School of
Economics and Political Science (LSE) and a part-time professor at
the European University Institute in Florence. He teaches the law
and regulation of banks and other financial market participants,
including infrastructures and technology-driven financial service
providers (FinTech). He has worked for and continues to advise
public institutions such as the European Commission, the European
Parliament, UNIDROIT, and the UK Foreign Office in navigating the
complex interdependencies between a fast-moving, innovative
market and relevant policy choices. Philipp is a qualified attorney
admitted to the bar of Frankfurt, Germany, and a CEDR-accredited
mediator in London. He has been awarded LSE’s Excellence in
Education Award for his engaging, student-focused teaching style
and his dedication to research-led education. Philipp was Chairman
of the European Union Commission expert group on FinTech
Regulation and the main author of its 30 Recommendations on
Regulation, Innovation and Finance, which was used to shape the
European Union’s Digital Finance Strategy.

Beril Paksoy is a senior associate at Paksoy, based in Istanbul. Ms.
Paksoy specializes in banking and finance with a special focus on
acquisition financing, ECA-covered loans, green and gender loan
financings, structured financing, and Islamic finance transactions.
Her practice also focuses on financial restructuring of debt and debt
collection proceedings and bankruptcy proceedings. Ms. Paksoy
received her LLM degree, from King’s College London and an
undergraduate degree, from Istanbul Bilgi University School of Law.
Ms. Paksoy is a member of Istanbul Bar Association. In 2019 and
2020, Beril Paksoy was named as a Rising Star by IFLR 1000, which
is the guide to the world’s leading financial law firms and lawyers.



Dominique Payette is an in-house counsel in the
commercial/international sector of the legal affairs at the National
Bank of Canada. She advises on commercial lending and
international matters and oversees the bank’s commercial policies
and procedures on such matters. She previously practiced
commercial litigation and bankruptcy law in a law firm. She is a
member of the Québec bar and holds a Master of Laws degree.

Jean André Petit is an associate of the Project Financing group of
Barros & Errázuriz, a law firm located in Santiago, Chile. His main
areas of practice include corporate law, finance, project finance, and
infrastructure. He advises clients on a range of corporate and
commercial matters and has been involved in local and cross-border
project financing transactions, representing banks and financial
institutions, equity investors, export credit agencies, constructors,
and other lenders. During the second half of 2018, he worked in
Gómez-Pinzón in Bogotá, Colombia, as international associate of the
Banking and Finance and Capital Markets team. Mr. Petit received
his degree from Universidad Diego Portales and obtained a Master
of Continuity, Patrimonial Civil Law, in the same university.

Jason Phelan is an associate in the business law group at
McCarthy Tétrault LLP, based in its Montréal office. Mr. Phelan’s
practice focuses on corporate finance, securitization, and banking
law. In particular, he represents clients in connection with the
implementation of various types of credit facilities and the taking of
security, both national and international in scope. Mr. Phelan
obtained his civil law and common law degree (BLC/LLB) from
McGill University and a master in law and finance from the University
of Oxford. He is also a member of the Québec bar.

Mary Jeanne Phelan is a partner in the business law group of
McCarthy Tétrault LLP’s Montréal office. A banking and finance law
expert, she focuses on commercial lending, asset securitization,
structured finance, and derivatives. She advises on cross-border
loan syndications, factoring and securitization of receivables,
derivatives, debt restructuring, and secured transactions generally. In



the area of commercial lending, she has broad experience acting for
lenders and borrowers in corporate and acquisition financings, asset-
based lending, receivables finance, mining, wind farm, health facility
and other project financings, equipment financing and leasing, CCAA
restructurings, and DIP financing. On structured finance and asset
securitization matters, her experience includes acting for originators,
purchasers, conduits, and underwriters in a wide range of
transactions involving many classes of receivables. She also has
extensive expertise in covered bond transactions and commodity
and inventory finance structures. She is admitted to the Québec and
New York bars, has a Magister Juris degree from Oxford University,
and is co-president of the Banking and Financial Institutions
Committee of the Canadian Bar Association, Québec Branch,
Business Law Section. She has been recognized as a “Stand-out
Lawyer” by Acritas; as a leading lawyer in the Canadian Legal
Lexpert Directory in asset equipment finance/leasing, asset
securitization, and banking and financial institutions; and in Best
Lawyers in Canada in the area of banking and finance law.

Walter Piazza is an associate at Sullivan & Cromwell LLP, based in
its New York office, where he focuses on commercial financing,
including secured transactions, structured finance, capital markets,
and mergers and acquisitions. He represents leading financial
institutions, corporate borrowers, private investment funds, and
sovereign clients on these matters. Mr. Piazza received his law
degree, summa cum laude, from Pontificia Universidad Católica del
Peru and a Master of Laws (LLM) degree from Harvard University.
Mr. Piazza is admitted to practice in Peru.

Celeste Boeri Pozo is lead counsel at the Inter-American
Investment Corporation (IDB Invest), a member of the Inter-
American Development Bank Group, head-quartered in Washington,
DC, where she works on various forms of secured and structured
debt and equity financings in Latin American and the Caribbean for
funds, financial institutions, and corporate borrowers, including also
capital markets issuances and trade-related financings. Mrs. Pozo is
Vice-Chair of the Uniform Commercial Code Committee of the



American Bar Association Business Law Section. She received her
JD degree from the University of Chicago, and an undergraduate
degree, cum laude, from Florida International University. She is also
a member of the bar in New York and Florida.

Aris Prasetiyo is an international counsel at Allen & Gledhill who
has been assigned to Soemadipradja & Taher (S&T) as part of a
strategic alliance between S&T and Allen & Gledhill. Aris’s areas of
practice include mergers and acquisitions, general corporate
matters, banking, and other cross-border investment and commercial
issues. An Indonesian national, Aris has worked for more than 10
years in Jakarta, Indonesia. Prior to joining Allen & Gledhill, he was a
California-licensed attorney with a leading law firm in Indonesia. Aris
has a Juris Doctor degree from the University of Pennsylvania (with
a Certificate in Business and Public Policy from Wharton School)
and a Master in Professional Accounting from the University of
Texas, Austin. He is a certified public accountant in the state of
Texas. Aris’s former work experiences include roles as legal counsel
for an oil and gas investment venture in Jakarta, law firms in Jakarta
and New York, legal and policy assistant for a U.S. Senator, law clerk
for the U.S. Treasury and a Federal District Judge, in addition to
several finance-related positions in companies in the United States.

Ellen Ray is an associate at Hourani & Partners, based in its Dubai
office. She has advised on various corporate and commercial
matters including business restructuring, cross-border M&A
transactions, capital market issuances, and Shari’ah-compliant
financing structures. She acts for a wide range of clients across
Saudi Arabia and the UAE including regional and multinational
corporations, institutional investors, family offices, banks, and
insurance companies. Ms. Ray received her JD degree from
Georgetown University Law Center and an undergraduate degree,
cum laude, from Hope College. Ms. Ray is a member of the District
of Columbia Bar.

Audrey M. Robertson is a partner in the Corporate department of
Conyers Dill & Pearman in the British Virgin Islands. Audrey’s



practice covers general corporate and commercial matters with
particular focus on public offerings and joint ventures. She has
extensive experience in a wide variety of international asset finance
and corporate transactions. Audrey has particular expertise in
financings involving aircraft, including aircraft acquisitions and
dispositions, sale and leasebacks, and predelivery payment and
warehouse facilities. She advises leading financial institutions,
leasing companies, development agencies, and companies. She is
also recognized in a number of international legal directories,
including Chambers Global, Legal 500, IFLR1000, Who’s Who
Legal, and Legal Media Group Expert Guides—Aviation and Women
in Business Law for her corporate and commercial and aviation law
expertise.

Sandra M. Rocks is counsel at Cleary Gottlieb Steen & Hamilton
LLP, based in its New York office. Ms. Rocks’ practice focuses on
commercial financing, including secured and structured transactions
and bankruptcy law, with a focus on investment property collateral.
She represents leading financial institutions in connection with
financial market products, in particular the development and analysis
of arrangements designed to mitigate credit risk and minimize
adverse regulatory capital implications. Ms. Rocks is coauthor of The
ABC’s of the UCC, Article 8: Investment Securities, Second Edition.
She received her JD degree from Columbia Law School, where she
was a member of the Law Review, and an undergraduate degree,
summa cum laude, from Susquehanna University. Ms. Rocks is a
member of the American Law Institute and a member of the bar in
New York.

Abhijeet Saxena is an associate at Shardul Amarchand Mangaldas
& Co. in its New Delhi office. Mr. Saxena primarily focuses on
banking and financing transactions including matters relating to debt
capital markets, leveraged acquisitions, and structured finance. He
represents eminent financial institutions, listed borrowers, private
equity funds, and international financial institutions on these matters.
Mr. Saxena received his BA, LLB (Honors) degree from NALSAR



University of Law, Hyderabad, and is a member of the Bar Council
Delhi.

John Schembri is a partner and head of Gilbert + Tobin’s Banking +
Infrastructure group and is a member of Gilbert + Tobin’s board of
partners. His major areas of practice are structured and project
financing and leveraged financing. He also has experience in various
other areas including the financing of construction and resources
projects, property, acquisition, and general corporate financing. John
has worked with arrangers, lenders, equity investors, end users, and
credit enhancers on various tax-based structured products, including
R&D syndications, lease-tail transactions, foreign tax credit
structures, and the use of limited partnerships. John’s experience
also extends to corporate debt and leveraged finance transactions,
including the financing of specific asset acquisitions as well as
funding general working capital requirements. In this area, he has
acted for both lenders and borrowers and in secured, unsecured,
syndicated, and club loan arrangements.

Hoonsup Shin is a partner at Kim & Chang based in Seoul, Korea.
Hoonsup Shin’s areas of practice include capital markets
transactions, acquisition financing, mergers and acquisitions, and
insolvency and restructuring. He represents investment and
commercial banks, securities companies, and private equity funds as
well as corporate clients in various industries. Hoonsup Shin
received his bachelor degree in economics from Seoul National
University. He is also a member of the bar in Korea.

Edwin E. Smith is a partner in Morgan, Lewis & Bockius LLP. He
concentrates his practice in commercial and insolvency law. He has
been a member of the teaching faculty at various law schools and,
as a Uniform Law Commissioner for Massachusetts, has been active
in formulating recent revisions to the Uniform Commercial Code. Mr.
Smith is a past chair of the Uniform Commercial Code Committee of
the Business Law Section. He also has served as a U.S. delegate on
the United Nations Convention on the Assignment of Receivables in
International Trade. He is a member of the American Law Institute,



the National Bankruptcy Conference and the International Insolvency
Institute and is a past president of the American College of
Commercial Finance Lawyers.

Rahmat S. S. Soemadipradja is a founding partner of
Soemadipradja & Taher, which he founded together with Hafzan
Taher in 1991. Rahmat holds a Sarjana Hukum (Bachelor of Laws)
degree from the Faculty of Law, the University of Indonesia, majoring
in Commercial Law, and an LLM (Master of Laws) degree from the
University of Virginia School of Law. He is also a certified translator
of legal documents and a former lecturer at the University of
Indonesia, Faculty of Law. Rahmat has been practicing law for over
35 years and is recognized as a leading lawyer in the Indonesian
corporate and commercial sectors. He is recognized by, among
many others, Chambers Global as a leading lawyer in corporate and
commercial law and by the Asia Pacific Legal 500 as a leading
corporate lawyer. Rahmat has assisted clients from a wide range of
industries for over 35 years, providing well thought-out legal
solutions to clients’ corporate issues through careful analysis and a
solid understanding of the intricacies and challenges of working with
governmental agencies at the national and regional levels, and
bureaucratic procedures and ensuring that clients can achieve their
goals and objectives in line with prevailing laws and regulations.

Dmitriy Sokolov is a paralegal at Cleary Gottlieb Steen & Hamilton
LLP, based in its Moscow office. His practice focuses on corporate
and financial transactions, particularly mergers and acquisitions and
securities offerings, and dispute resolution. He also has experience
in Russian regulatory matters, including antitrust and foreign
investments law matters. Mr. Sokolov had a diverse transactional
experience across transportation and shipping, industrials, finance,
technology and telecommunications sectors. He graduated from
Bachelor’s and Master’s degree programs of the Moscow State
Institute of International Relations and has a law degree.

Yulia A. Solomakhina is a partner at Cleary Gottlieb Steen &
Hamilton LLP, based in its Moscow office. Ms. Solomakhina’s



practice focuses on international corporate and financing
transactions, particularly capital markets, mergers and acquisitions,
commercial financing, and cross-border transactions involving
businesses in Russia. She represents both issuers and financial
institutions in connection with global equity and debt offerings and
structured finance transactions and remains a trusted adviser to a
stable of corporates, special committees, and financial advisers. Ms.
Solomakhina has been named 2021 “Capital Markets Lawyer of the
Year” in Russia by Best Lawyers and is the only woman partner
ranked individually in Band 1 in the Russian capital markets by Legal
500. She received her JD degree, summa cum laude, from Moscow
State University Law School and an LLM from the New York
University School of Law.

Sera Somay is the partner heading the banking and finance practice
at Paksoy. Ms. Somay works on financing transactions, and
representing lenders and borrowers, including club loans, syndicated
loans, regulatory capital, ECA-covered loans, acquisition financing,
various forms of secured financing, and other structured financings.
Her practice also focuses on Islamic finance transactions, and she is
a very well-known figure of the Turkish Islamic finance market. Ms.
Somay is a member of International Bar Association.

Joseph H. Sommer was an attorney at the Federal Reserve Bank of
New York for 30 years, specializing in payment systems and bank
insolvency. He has taught banking and payment law at Boston
University and New York University. He is currently preparing a
monograph on the law of bank deposits, and works on law reform
activities.

Jasha Sprecher is a partner in the Financial Law department of
NautaDutilh. He advises financial institutions and fintechs such as
banks, payment service providers, trading platforms, and investment
funds on financial regulatory law and securities law. Jasha also
advises on current and future implications of Dutch and European
financial regulatory law in relation to both existing businesses and
the development of new financial products and services. He regularly



publishes on subjects relating to European and Netherlands financial
regulatory law. He is coauthor of two editions of a book outlining the
Netherlands Regulatory law, which is relied upon by industry experts
and Dutch universities as an authority in Netherlands regulatory law.
Jasha received his LLM in corporate and commercial law from the
honors program at the University of Amsterdam. Prior to obtaining
his LLM, he participated in an exchange program, focused on US-
related corporate and tort law, at Columbia University Law School.

Glen F. Strong is an associate at Skadden, Arps, Slate, Meagher &
Flom LLP, based in its Chicago office and chair of the Investment
Securities Subcommittee of the Uniform Commercial Code
Committee of the American Bar Association Business Law Section.
Mr. Strong’s practice focuses on the Uniform Commercial Code and
secured transactions. He received his JD degree from the University
of Chicago and an undergraduate degree from Brigham Young
University. He is also a member of the bar in Illinois, New York, and
Utah.

Teun Struycken is a partner in the banking and finance group of
NautaDutilh in Amsterdam, the Netherlands. He specializes in the
law on restructuring and insolvency, secured transactions, and
asset-based lending, both domestic and transatlan-tic. He has
drafted model credit and security documentation for several banks
and advises and litigates on key legal issues concerning security
interests and property rights. Teun graduated from Leiden University,
from University of Paris Panthéon-Assas (Paris II) (DEA Droit privé
général), from Oxford University (M.Jur.), and from Nijmegen
University (PhD, cum laude). He was also a visiting researcher at
Harvard Law School. Teun is a professor of European property law
at Utrecht University Law School.

Xudong Tao is a senior partner of JunHe LLP and based at its
Shanghai office. Mr. Tao’s practice focuses on equity and debt
financing by Chinese companies in both domestic and overseas
capital markets, including pre-IPO restructuring and private equity
financing, initial public offering, bond offering, mergers and



acquisitions involving listed companies, etc. He represents clients
raising funds in Shanghai Stock Exchange, Shenzhen Stock
Exchange, HKEX, NYSE, NASDAQ, and SGX. Mr. Tao is a member
of All China Bar Association, International Business Division.

Thomas Thorndike is a partner at Garrigues, based in its Lima
(Peru) office, where he focuses his practice on domestic and cross-
border corporate and finance transactions, including corporate,
acquisition, structured and project financings. He represents leading
financial institutions, corporate borrowers, and financial sponsors on
these matters. Mr. Thorndike received his lawyer (JD equivalent)
degree, summa cum laude, from Universidad de Lima, and a Master
of Laws (LLM) degree from Columbia University. He is a member of
the bar in New York and is also admitted to practice in Peru.

James Tong Lok Hei is an associate at Deacons and specializes in
banking, finance, and insolvency with experience working on Hong
Kong, cross-border and international secured lending transactions,
and advising on acquisition and leveraged financing matters, for both
lenders and borrowers. He also advises financial institutions, money
lenders, and payment systems on a wide range of licensing,
regulatory and compliance issues in Hong Kong. James received his
PCLL, LLB, and BA in Law degrees from the University of Hong
Kong and he is also a member of the Restructuring and Insolvency
Faculty of the Hong Kong Institute of Certified Public Accountants.

Elizabeth van Schilfgaarde is a managing partner of NautaDutilh’s
New York office and heads its Dutch finance practice. She serves as
Dutch counsel in a wide range of international finance transactions
including acquisition finance, asset-based lending, and financial
restructuring. Elizabeth represents large corporates, as well as many
of the leading international banks and direct lenders. She graduated
from Utrecht University Law School with highest honors and received
her LLM degree from Harvard Law School.

Lucrecia von Petery is a senior attorney at Bruchou, Fernández
Madero & Lombardi law firm in Argentina. Ms. von Petery’s practice
focuses on commercial financing, including secured transactions,



banking and foreign exchange regulations, capital markets deals,
derivative products, and structured finance. She represents leading
domestic and foreign financial institutions and corporate borrowers
on these matters. Ms. von Petery received her JD degree, cum
laude, from the University of Buenos Aires Law School and worked
as a foreign associate with the Global Capital Markets team at the
New York office of Milbank LLP during 2012 and 2013. She is a
member of the Bar in the City of Buenos Aires.

Albert Wållgren is a banking and finance partner at Vinge law firm,
based in Stockholm, Sweden. Mr. Wållgren works on a wide range of
financing transactions, including acquisition, real estate and project
financing, general corporate lending, issuances of notes and other
debt instruments, as well as derivatives, securitizations and
structured finance. Clients include international and domestic banks,
institutional investors, private equity firms, corporate clients, and
start-up/growth companies (mainly within Fintech). Mr. Wållgren
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